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This is a book of legal history, by which I mean that it tells a
story about how a legal system came to be.  The particular story is
about the legal system of the British colony of New Y rk, from theo
t i m e o f i t s c o n q u e s t i n 1 6 6 4 t h r o u g h t h e b e g i n n i n g o f t h e
Revolutionary W r. In telling my story I have found it impossiblea
t o k e e p r i g i d l y w i t h i n t h o s e c h r o n o l o g i c a l l i m i t s ; i t w a s
sometimes necessary to back up before the beginning or run on
past the end, but outside these limits I do not claim to have added
to the existing body of scholarship.

Much work has been done in recent decades to illuminate
t h e p r o c e s s e s o f s o c i a l d e v e l o p m e n t a n d c h a n g e i n c o l o n i a l
America by the use of legal materials. These studies have either
t r e a t e d t h e l e g a l s y s t e m a s a s e t o f s o u r c e s d o c u m e n t i n g
u n d e r l y i n g s o c i a l s t r u c t u r e s , o r c o n c e n t r a t e d o n t h e r o l e o f t h e
l a w i n o r d e r i n g t h e p r o c e s s e s o f s o c i a l c o n f r o n t a t i o n a n d
competition. My purpose in this book is different.  While others
have chosen to read the sources of the legal system to understand
i t s e f f e c t s o n t h e l a r g e r e n c l o s i n g s o c i e t y , I a m p u r s u i n g t h e
o b v e r s e c o u r s e o f a t t e m p t i n g t o u n d e r s t a n d h o w i n t e r n a l a n d
e x t e r n a l f o r c e s s h a p e d t h e l e g a l s y s t e m . B y t h e l e g a l s y s t e m I
m e a n b o t h t h e i n s t i t u t i o n s — c o u r t s , l a w p r a c t i c e s , b a r
a s s o c i a t i o n s , a n d ( t o a l i m i t e d e x t e n t ) l e g i s l a t u r e s — a n d t h e
doctrinal structures that together determine at any given moment
h o w d i s p u t e s a r e a d j u d i c a t e d a n d w h o w i n s . T h e s o c i a l a n d
intellectual institutions of the legal system are affected by forces
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a r i s i n g w i t h i n t h e s y s t e m i t s e l f , b u t t h e y a r e a l s o a f f e c t e d b y
external impulsions from the contingencies of geography, politics,
economics, and war.  My goal in this book is to give an account of
the legal history of colonial New Y rk in which institutional ando
intellectual developments are related both to internal and external
causes. I make no claim to a theory which will allow scholars to
d e t e r m i n e s y s t e m a t i c a l l y w h a t t h e b a l a n c e o f e x t e r n a l a n d
internal forces will be a c t i n g o n a nother system at another time
and place. As I hope my narrative will show, that balance in New
Y rk was a contingent product of the minute and multiple effectso
of people, time, and place. Its change over time could not have
b e e n p r e d i c t e d b y r e f e r e n c e t o a n y r u l e o f d e v e l o p m e n t t h a t
a b s t r a c t e d f r o m t h e f u l l s u b s t a n t i v e c o n t e x t . I t m a y s e e m
u n n e c e s s a r y t o p o i n t t h i s o u t , b u t t h e p u r p o s e o f t h e h i s t o r i c a l
e n t e r p r i s e , w h e t h e r i n t h e d i s c i p l i n e o f p a l e o n t o l o g y o r l e g a l
history, is to explain processes which are intrinsically contingent.
M e c h a n i s m s o f d e v e l o p m e n t c a n b e i d e n t i fi e d , t h o u g h l e g a l
historians have not the advantage of a conception as elegant and
powerful as the principle of natural selection.  But no matter how
helpful are our general conceptions, there can be no alternative to
n a r r a t i v e d e s c r i p t i o n . U l t i m a t e l y t h e h i s t o r y o f l a w i n c o l o n i a l
N e w Y r k , o r t h e h i s t o r y o f l i f e o n e a r t h , i s t h e s t o r y o f w h a to
happened to happen.

I have chosen to tell the story of what happened to the legal
s y s t e m o f c o l o n i a l N e w Y r k b y r e f e r e n c e t o a c o n c e p t I h a v eo
c a l l e d “ l e g a l s e t t l e m e n t ” o r “ s e t t l i n g t h e l a w . ” H a v i n g l o o s e d
another conception on the world, I think it incumbent upon me to
show that I have not multiplied entities unnecessarily. The idea
o f l e g a l s e t t l e m e n t w a s n o t o n e u p o n w h i c h I h a d d e t e r m i n e d
before the years I spent learning the sources, nor was it even clear
to me when I began to write the history I had learned.  As I have

1written elsewhere, I originally approached the sources with quite
d i f f e r e n t g e n e r a l i z a t i o n s i n m i n d . T h e n e w c o n c e p t i o n w a s
required in part because my story described events on a different
s c a l e f r o m p r e v i o u s w r i t i n g . N o w h e r e e l s e i n t h e h i s t o r i c a l
________________________________________________________________________
1. See Eben Moglen, Settling the Law ii-iii (PhD. dissertation, Y le University,a

1993).
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l i t e r a t u r e h a d s o m e o n e t r i e d t o e x p l a i n t h e d e v e l o p m e n t o f t h e
whole legal system of a North American colony of the first British
E m p i r e , f r o m f o u n d a t i o n t h r o u g h i n d e p e n d e n c e . S t u d i e s o f
p a r t i c u l a r f e a t u r e s o f c o l o n i a l l e g a l s y s t e m s h a d a p p e a r e d ,
including some about colonial New Y rk without which my owno
study could not have proceeded.  The general growth of the legal
s y s t e m o f M a s s a c h u s e t t s h a d b e e n d i s c u s s e d i n G e o r g e L e e
H a s k i n s ’ m a s t e r p i e c e , L a w a n d A u t h o r i t y i n E a r l y M a s s a c h u s e t t s .
But Haskins’ description of the legal system of Massachusetts Bay
c o n c e r n e d o n l y t h e d e v e l o p m e n t s o f t h e s e v e n t e e n t h c e n t u r y ,
m o s t l y t h o s e o c c u r r i n g b e f o r e 1 6 5 0 . O n t h e o t h e r h a n d , t h e
c o n c e p t i o n s t h a t b r o u g h t s t r u c t u r e t o L a w r e n c e F r i e d m a n ’ s
H i s t o r y o f A m e r i c a n L a w , l o n g t h e o n l y w o r k a t t e m p t e d o n t h a t
magisterial scale, were plainly not adapted to the explanation of
colonial developments.

Even more important than the scale of description was the
unique c o m b i n a t i o n o f e l e m e n t s d e fi n i n g t h e s o c i e t y of colonial
N e w Y r k . I d e a s a b o u t “ c o l o n i a l ” l e g a l s y s t e m s r e q u i r e do
modification, because the colonies of the first British Empire were
not like colonies of the European Empires of the nineteenth and
t w e n t i e t h c e n t u r i e s . I d e a s g e n e r a t e d b y t h e d e s c r i p t i o n o f
colonial Massachusetts required modification because New Y rko
w a s u n l i k e M a s s a c h u s e t t s . C o n s i d e r a t i o n o f t h e s e d i f f e r e n c e s
explains the utility of the concept of legal settlement.

From 1664 to 1776 New Y rk was a provincial society and ao
colony of the British Empire.  W take these facts for granted, bute
for the legal historian to grasp their implications requires precise
d i s t i n c t i o n s t h a t c o n t e m p o r a r y u s a g e t e n d s t o h i d e . S i n c e 1 9 4 5
the adjective “colonial” has most often denoted those African and
A s i a n s o c i e t i e s i n w h i c h a c o m p a r a t i v e l y s m a l l m i n o r i t y o f
Europeans, endowed with a monopoly on the modern technology
o f m i l i t a r y f o r c e , e s t a b l i s h e d a n d c o n t r o l l e d t h e e c o n o m i c ,
p o l i t i c a l , a n d l e g a l i n s t i t u t i o n s u n d e r w h i c h t h e i n d i g e n o u s
majority lived, worked, and died.  The connotations of the word
i n c l u d e i d e a s o f d o m i n a t i o n , r e p r e s s i o n , f o r c e d r e l i g i o u s
c o n v e r s i o n , a n d c u l t u r a l d e s e c r a t i o n . C o n t e m p o r a r y l i t e r a r y
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critics have elaborated theories of “colonial discourse,” describing
t h e l a y e r s o f a c c e p t a n c e a n d r e s i s t a n c e p r e c i p i t a t e d b y t h e
c o n j u n c t i o n o f c o n q u e r o r ’ s l a n g u a g e a n d t h e m i n d o f t h e
d i s p o s s e s s e d . I n d i s c u s s i n g t h e e x p e r i e n c e o f “ c o l o n i a l ” o r
“imperial” societies we are led by the words we use to expect the
a m b i g u i t i e s o f d e r a c i n a t i o n , t h e a r r o g a n c e s o f o v e r w e e n i n g
power, and the coercive reshaping of traditional societies.  F r theo
historian of the law, the essential problems in the study of such
c o l o n i e s a r e t o b e f o u n d i n q u e s t i o n s l i k e “ H o w d i d i m p e r i a l
administration succeed in imposing the law of the metropolis on
t h e i n d i g e n o u s e c o n o m y ? ” a n d “ H o w d i d t h e t r a d i t i o n a l l a w
w a y s o f t h e v a n q u i s h e d a p p e a r i n o r i n fl e c t t h e l e g a l c u l t u r e
established by the foreign rulers?”

T h e s e a r e g o o d q u e s t i o n s , i f w e a s k t h e m i n t h e h o p e o f
e x p l a i n i n g t h e c o n s t i t u t i o n a l l a w o f B r i t i s h I n d i a , o r t h e
a d m i n i s t r ation of property law i n P l e s t i n e u n d e r t h e M a n d a t e .a
But they do not much illuminate the legal development of British
N o r t h A m e r i c a b e f o r e 1 7 7 6 . W h e n w e s p e a k o f “ c o l o n i a l ”
A m e r i c a t h e w o r d e v i d e n t l y m e a n s s o m e t h i n g r a t h e r d i f f e r e n t ,
and the legal historian must adjust the questions accordingly.

In 1625 Manhattan Island witnessed the transplantation of a
foreign society onto what its members visualized as empty land.
T be sure, the Atlantic littoral of North America was really lesso
empty at the opening of the seventeenth century than was Sicily
before Corinthians arrived, or was the T nisian coast before theu
a d v e n t o f t h e fi r s t P h o e n i c i a n s . B u t t o t h e E u r o p e a n m i g r a n t s
who viewed for the first time “the great green breast of the New
W r l d , ” S y r a c u s e a n d C a r t h a g e w e r e c o l o n i e s — o f f s h o o t s o f t h eo
r o o t s t o c k , t r a n s p l a n t e d c i t i e s i n t h e w i l d e r n e s s . S o t h e s e n e w
North Americans thereafter described themselves.

“Colonization,” as a word describing the felt experience of
these people , w a s a p r o c e s s o f c r e a t i o n r a t h e r t h a n d o m ination.
T h e i n d i g e n e s c o n t r i b u t e d m o r e t o t h e p r o c e s s o f s o c i a l
construction than the newcomers ever seemed able to admit, but
in every area of life emphasis fell on the task of creation.  T theo
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n e w c o m e r s , t h e p h y s i c a l l a n d s c a p e t h e y f o u n d r e q u i r e d
r e w o r k i n g i n o r d e r t o b e fi t t e d t o h u m a n u s e . T h e l o n g
a d j u s t m e n t b e t w e e n t h e l a n d a n d i t s h u m a n o c c u p a n t s w a s
invisible to them, just as settlers in Australia two centuries later
f a i l e d t o g r a s p t h a t t h e l a n d s c a p e l y i n g b e f o r e t h e m h a d b e e n
shaped by 40,000 years o f e n g i n e e r e d c o m b u s t i o n . A s with the
physical environment, so it was with respect to all the institutions
o f h u m a n s o c i a l a n d c u l t u r a l l i f e . R e l i g i o n , p r o d u c t i v e l a b o r ,
sexual morality, decorative art, economic exchange—all must be
r e i n v e n t e d t o p o p u l a t e a n e n v i r o n m e n t c o n c e i v e d a s e m p t y ,
waiting for the revivifying touch of civilization, but nonetheless
exerting profound influence over human behavior. Some of the
a c t i v i t y p o p u l a t i n g t h i s “ e m p t y ” w o r l d c o n s i s t e d o f t h e d i r e c t
t r a n s p l a n tation of s c e n e r y f r o m o n e s t a g e t o a n o t h e r , c a r r i e d i n
the memories of men or in the holds of ships. Currant bushes and
the Thirty-Nine Articles could be carried, but the sugar mill, the
cane it ground, and the labor that worked it had to be invented or
borrowed.

Thus “colonization,” applied t o t h e s e s o c i e t i es, describes a
process of transplantation and invention directed at the creation
of a familiar—yet perhaps somehow improved—community in a
geographic space where, at least in the mind of the colonist, none
had existed before. This process of populating the void, hidden
insi d e t h e r a t h e r d i f f e r e n t c o n n o t a t i o n s o f “ c o lonization” in our
own time, deserves a word of its own—let us call it “settlement.”

Just as the land itself must be settled, so must the law. The
l e g a l h i s t o r i a n o f s o c i e t i e s c o n f o r m i n g t o t h i s m e a n i n g o f
“ c o l o n i a l ” m u s t a s k q u e s t i o n s a b o u t l e g a l s e t t l e m e n t — “ H o w i s
t h e e m p t y l e g al space of the new environment filled?” “ W h e r e
d o p r i n c i p l e s a n d i n s t i t u t i o n s c o m e f r o m t o m e e t t h e u n i q u e
conditions of the new physical environment?”  “What determines
t h e r a t e a t w h i c h s e t t l e m e n t o c c u r s ? ” “ W h e n i s s e t t l e m e n t
complete, and how do we know?”

H a v i n g s a i d t h a t N e w Y r k w a s i n t h i s s e n s e a c o l o n i a lo
society, we must also consider the implications of its place in the



x Settling the Law

British Empire.  Though George Haskins addressed in his study
o f e a r l y M a s s a c h u s e t t s m a n y o f t h e q u e s t i o n s a b o u t l e g a l
settlement outlined above, stories about Massachusetts law before
1650 have little to do with the activities of Imperial government,
p r e c i s e l y b e c a u s e u n t i l t h e l a t t e r s e v e n t e e n t h c e n t u r y B r i t i s h
Imperial policy had little direct effect in Massachusetts.  From its
beginnings, New Y rk—conquered from the Dutch as part of theo
e x p l i c i t i m p e r i a l izing p o l i c y o f t h e R e s t o r a t i o n g o v e r n m e n t a n d
held as a proprietary by the brother of the King—was for better
a n d w o r s e m o r e i n t i m a t e l y i n v o l v e d w i t h t h e E m p i r e t h a n
Massachusetts Bay.  This was true not only in 1664; reflection on
the events of the 1770s reveals the same situation.  But the British
Imperial government of the seventeenth and eighteenth centuries
was limited in its capacity to control trans-Atlantic colonies by the
nature of its infrastructure for receiving information at the center
and projecting power at the periphery.  New Y rk was a locale ino
w h i c h , f o r p r i m a r i l y s t r a t e g i c r e a s o n s , t h e E m p i r e h a d m u c h
i n t e r e s t i n c o n t r o l , a s e x e m p l i fi e d b y t h e a t y p i c a l p e r m a n e n t
presence of the Army throughout the eighteenth century.  But for
s e v e r a l r e a s o n s , o f w h i c h b y f a r t h e m o s t i m p o r t a n t w a s t h e
astounding ethnic, religious, and cultural diversity of New Y rk’so
p o p u l a t i o n , i n t e r e s t i n c o n t r o l o u t r a n t h e p o s s i b i l i t i e s o f i t s
s u c c e s s f u l e x e r c i s e . T i m e a n d a g a i n , a s I h a v e t r i e d t o s h o w ,
I m p e r i a l a l t e r a t i o n s o f l e g a l t e c h n o l o g y i n N e w Y r k a c h i e v e do
results very different from those intended, as the local conditions
transformed imposed or transported rules. Legal development in
New Y rk reflected the constant negotiation between settlers ando
o v e r s e a s a u t h o r i t i e s — a c o m p l e x d y n a m i c o f b a l a n c e a n d
e x c h a n g e — i n w h i c h i m p o s i t i o n a n d c o n c i l i a t i o n l e d t o
innovation. F r this aspect of the process, too, the word “settling”o
is appropriate.

Legal settlement in New Y rk occurred in yet a third sense,o
b e cause the legal development of t h e B r i t i s h c o l o n y b e g a n w i t h
problems of negotiation and merger. The diversity of New Y rko
s o c i e t y w a s n o t a c o n s e q u e n c e o f B r i t i s h c o n q u e s t — t h e s p a c e
o c c u p i e d b y t h e D u k e o f Y r k t h r o u g h h i s a g e n t s i n t h e f a l l o fo
1664 could never be mistaken, even by an Englishman, for empty.
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T h e S t u a r t p r o p r i e t a r y i m p o s e d a t o p l a y e r o n s t r a n d s o f
settlement already woven in New Amsterdam, F rt Orange, ando
t h e L o n g I s l a n d t o w n s . P r e c i s e l y b e c a u s e t h e g e o g r a p h i c a n d
m i l i t a r y p r o b l e m s p r e s e n t e d b y N e w Y r k e x c e e d e d t h eo
proprietor’s resources for occupation government, the managers
of the newly-constituted administration were compelled to make
the provincial future as continuous as possible with the various
pre-provincial pasts. The legal space of early New Y rk was filledo
f r o m s e v e r a l d i r e c t i o n s i n d e p e n d e n t l y ; t h e t a s k o f t h e l e g a l
historian is to map those appearances and give an account of the
p r o c e s s e s t h r o u g h w h i c h t h e l e g a l s y s t e m s e t t l e d t h e d i s -
crepancies.

“ L e g a l s e t t l e m e n t ” a s t h u s d e fi n e d i s a r a t h e r s p e c i a l i z e d
concept, relating to the unique conditions of provincial New Y rk.o
It is not predictive in character. It has those properties which J.H.
Hexter so warmly commended in a framework for social history:
it is contextualizing, flexible, and not a particularly good platform

2f o r t h e m a k i n g o f i n fl a t e d g e n e r a l c l a i m s . B u t i t m a y a l s o b e
v a l u a b l e , I b e l i e v e , i n a s s e s s i n g t h e p a t h o f l e g a l d e v e l o p m e n t
e l s e w h e r e i n c o l o n i a l N o r t h A m e r i c a , a n d p e r h a p s i n o t h e r
s o c i e t i e s a s w e l l . I t i s helpful, for e x a m p l e , i n a v o i d i n g a l o n g -
s t a n d i n g b u t n o t t e r r i b l y p r o d u c t i v e c o n t r o v e r s y i n t h e h i s -
t o r i o g r a p h y o f A m e r i c a n law, concerning “ t r a n s p l a n t a t i o n ” a n d
“reception.” The task of locating the moment of reception of the
c o m m o n l a w , a n d t h e a l l i e d t a s k o f d i f f e r e n t i a t i n g b e t w e e n
“ i n d i g e n o u s ” a n d “ t r a n s p l a n t e d ” r u l e s h a v e c o n s u m e d a g o o d
deal of energy. Even those engaged in this process have tended
t o r e c o g n i z e t h a t t h e a p p a r e n t l y m u t u a l l y e x c l u s i v e c a t e g o r i e s
w e r e d e c e p t i v e . T h e m o s t p a t e n t l y t r a n s p l a n t e d r u l e s ( s u c h a s
those of criminal law in New Y rk, delineated in detail by Juliuso
G o e b e l a n d d i s c u s s e d b e l o w i n c h a p t e r f o u r ) n o n e t h e l e s s
developed along unique pathways in the particular local context,
a n d t o b e u s e f u l a n y h i s t o r i a n ’ s n a r r a t i v e h a d t o c a p t u r e b o t h
m e t r o p o l i t a n a n d l o c a l c o n t r i b u t i o n s . A s t o t h e N e w Y r ko

________________________________________________________________________
2. S e e J . H . H e x t e r , A N e w F r a m e w o r k f o r S o c i a l H i s t o r y , i n R e a p p r a i s a l s i n

H i s t o r y : N e w V i e w s o n H i s t o r y a n d S o c i e t y i n E a r l y M o d e r n H i s t o r y
(1961)
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c r i m i n a l l a w , t o t a k e a n e x a m p l e t h a t r e a d e r s m a y s e e a s b o t h
s e l f - e v i d e n t a n d o f u t i l i t y o u t s i d e t h e c o n t e x t o f c o l o n i a l N e w
Y rk, we can as Goebel suggested plot the course of proceedingso
w i t h t h e C l e r k o f A s s i z e i n o n e h a n d a n d D u n c o m b e ’ s T r i a l s p e r
P i s i n t h e o t h e r , b u t t h e r u l e s w i l l h a v e a s o m e w h a t d i f f e r e n ta
meaning in a city with a large slave population, whose infractions
of law are dealt with in a separate system.  Some of the resulting
le g a l m a t e r i a l c a n b e c a l l e d i n digenous, and some transplanted,
b o r r o w e d o r r e c e i v e d . B u t t h e r e a l p o i n t f o r n a r r a t i v e
examination is the ecological relationship between the indigenous
a n d i n t r o d u c e d f o r m s ; t h e c o n c e p t o f s e t t l e m e n t i s u s e f u l
p r e c i s e l y b e c a u s e i t f o c u s e s o n t h a t c o m p l e x d y n a m i c o f
interrelation.

Another respect in which the concept of settlement may be
p u t t o w i d e r u s e , a n d s u b j e c t e d t o f u r t h e r c r i t i c a l e x a m i n a t i o n ,
concerns the story I have told in this book about the relationship
b e t w e e n N e w Y r k ’ s l e g a l s y s t e m a nd the Imperial governmento
d u r i n g t h e fi f t e e n y e a r s p r e c e d i n g i n d e p e n d e n c e . M o r e t h a n
m o s t w r i t e r s a b o u t c o l o n i a l l e g a l h i s t o r y i n r e c e n t y e a r s — f o r
r e a s o n s a l r e a d y s p e c i fi e d — I h a v e c o n c e n t r a t e d a t t e n t i o n o n t h e
effect of Imperial policy and activity. One of my central claims,
reflected in different aspects in the following chapters, is that the
process of legal settlement was decisively affected by disruptive
I m p e r i a l d e v e l o p m e n t s a f t e r 1 7 6 3 . C h a n g e s i n s t r a t e g i c p o l i c y
a f t e r t h e s u c c e s s f u l e n d o f t h e l o n g c o n f r o n t a t i o n w i t h F r a n c e
u n d i d m u c h o f t h e c o m p l e x n e g o t i a t i v e s e t t l e m e n t i n t h e c o m -
m e r c i a l l a w o f N e w Y r k , a l t e r e d t h e u n d e r l y i n g a r r a n g e m e n t so
t h a t m a d e t h e c r i m i n a l j u s t i c e s y s t e m w o r k a b l e , a n d r e v e a l e d
w e a k n e s s e s i n t h e r e l a t i o n b e t w e e n p h y s i c a l s e t t l e m e n t p o l i c y
and the technicalities of the land law.  In some but not all respects
one could speak of this  as a period of unsettlement in the New
Y r k l e g a l s y s t e m . T w o q u e s t i o n s w h i c h m y b o o k h a s t r i e d t oo
answer about New Y rk in this context might usefully be askedo
about other parts of British North America as well. Did Imperial
p o l i c y a f t e r 1 7 6 3 s t r a i n t h e s o c i a l a n d p o l i t i c a l a r r a n g e m e n t s
c o n t r i b u t i n g t o l e g a l s t a b i l i t y ? I f s o , w h a t r o l e d i d t h e s e
destabilizations of the legal systems play in the rapid social and
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p o l i t i c a l c h a n g e s i n E n g l i s h - s p e a k i n g N o r t h A m e r i c a i n t h e l a s t
quarter of the century?

I n t h e c h a p t e r s t h a t f o l l o w I a n s w e r t h e fi r s t q u e s t i o n
u n e q u i v o c a l l y , a n d s u g g e s t t h e o u t l i n e s o f t h e a n s w e r t o t h e
s e c o n d . T h e fi r s t t w o c h a p t e r s c o n c e r n i n s t i t u t i o n a l a n d p r o -
fessional development; the next three discuss the development of
s u b s t a n t i v e a r e a s o f l a w . T h e fi r s t c h a p t e r d e s c r i b e s t h e i n i t i a l
meeting of English and Dutch legal cultures in the colony, ending
with the constitutive legislation of 1691. My primary purpose has
been to show th e u n f o l d i n g o f t h e i n s t i t u t i o n a l settlement. The
various legal regimes existing before the English conquest had to
b e b r o u g h t i n t o s o m e r o u g h l y s t a b l e c o e x i s t e n c e , w h i l e a t t h e
same time the first themes of Imperial policy in the formation of
l a w w e r e s o u n d e d . T h e p r o c e s s w a s b y n o m e a n s e n t i r e l y
peaceful. Both the New Y rk and metropolitan Imperial politicalo
s y s t e m s w e n t t h r o u g h c o n v u l s i v e c h a n g e i n t h e p e r i o d ; p a r t o f
my task has been to show the formation of connections between
English and New Y rk political structures and styles so far as theyo
a f f e c t e d l e g a l d e v e l o p m e n t . B u t t h i s f o r m a t i v e p e r i o d a l s o
involved significant conflict between ethnic groups in New Y rk’so
society, and this conflict too had profound resonances in the legal
system. The institutional arrangements reached before the turn of
t h e e i g h t e e n t h c e n t u r y l a r g e l y s e t t l e d t h e q u e s t i o n s o f c o u r t
s t r u c t u r e a n d i n t e r r e l a t i o n s h i p . A f e w i m p o r t a n t o p e n i s s u e s
remained, and other chapters describe some of the consequences
of those gaps.

I n t h e s e c o n d c h a p t e r I c o n s i d e r t h e h i s t o r y o f t h e l e g a l
p r o f e s s i o n t h r o u g h t h e p r o v i n c i a l p e r i o d . H e r e t h e t h e m e o f
s e t t l e m e n t i s r e fl e c t e d i n t h e process of profession a l i z a t i o n — t h e
growth of intellectual and social institutions that gave coherence
and self-consciousness to the Bar. I have tried to show the roots
of the professional settlement in their generational context, as the
provincial Bar moved towards self-regulation and control of the
e d u c a t i o n a l p r o c e s s i n t h e c o u r s e o f t h e e i g h t e e n t h c e n t u r y . I
argue that the professional settlement had been more or less fully
a c h i e v e d b y t h e e n d o f t h e w a r i n 1 7 6 3 . T h e p r o f e s s i o n a l
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resilience of the Bar, as many have noted concerning other places
a n d t i m e s , i s n o t n e c e s s a r i l y i m p a i r e d b y l e g a l u n c e r t a i n t y .
Radicalized early by features of Imperial policy destructive to the
l e g a l o r d e r , t h e p r o f e s s i o n l a r g e l y m a d e i t s p e a c e w i t h t h e
Imperial system as it affected New Y rk by 1770.  New Y rk’s Baro o
t h e r e f o r e a t t a i n e d a s t a t e i n c l i n i n g t o w a r d c o n s e r v a t i s m i n t h e
e v e n t s t h a t f o l l o w e d . T h e p o s t - r e v o l u t i o n a r y l e g a l h i s t o r y o f
N e w Y r k , w h i c h l i e s o u t s i d e t h e s c o p e o f t h i s v o l u m e ,o
significantly begins with the almost wholesale replacement of an
e m i g r a n t T r y B a r b y W h i g u p s t a r t s . C h a p t e r 2 e n d s b yo
considering the relation between the institutions so far described
a n d t h e d o c t r i n a l d e v e l o p m e n t s c o n s i d e r e d i n s u b s e q u e n t
chapters.

S t a r t i n g i n t h e t h i r d c h a p t e r I h a v e a t t e m p t e d t o g i v e
accounts of the settlement processes at work in the formation of
t h e l a n d l a w , t h e s y s t e m o f c r i m i n a l j u s t i c e , a n d t h e l e g a l
organization of commerce. The law of real property is intimately
and reciprocally related to the processes of geographic settlement.
A t o n e l e v e l , t h e n e g o t i a t i o n p r o c e s s o v e r l a n d l a w c o n t r o l s
s e t t l e m e n t b y d e t e r m i n i n g , a s i n o t h e r l e g a l r e g i m e s , t h e
permissible land uses and their spatial distribution.  On the other
hand, the pace of physical settlement also determines the content
and meaning of the land law.  Competition for tenants and border
disputes with neighboring colonies played important roles in the
l e g a l s e t t l e m e n t . W h a t s e t t l e m e n t c o m p r o m i s e d , i n t h e
d e v e l o p m e n t o f t h e l a n d l a w , w a s t h e m a n o r i a l d o c t r i n a l
s t r u c t u r e a g a i n s t t h e m u c h m o r e m a r k e t - o r i e n t e d r e a l i t y o n t h e
g r o u n d . T h i s p r o c e s s o f s e t t l e m e n t c a n b e s e e n t o d e v e l o p
t h r o u g h m i d - c e n t u r y , o n l y t o b e s i g n i fi c a n t l y u n d o n e b y t h e
pressures a t t h e b o r d e r s c a used by expansionism on the part of
New Y rkers and others. The Hudson River V lley thus became ao a
l o c u s o f s o c i a l d i s o r d e r — a d i s o r d e r a l s o c a u s e d b y I m p e r i a l
policies after 1763.

S o c i a l d i s o r d e r — a s s o c i a t e d i n t h e c o u n t r y s i d e w i t h t h e
p a r t i a l c o l l a p s e o f t h e l a n d l a w a n d i n N e w Y r k C i t y w i t ho
c o m m e r c i a l d i s r u p t i o n s d i s c u s s e d i n c h a p t e r fi v e — p l a c e d
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enormous strains on the criminal justice system. In chapter four I
show how the l a w o f c r i mes and criminal process developed in
New Y rk. Early and comple t e c o n v e r g ence on English modelso
was the rule—a shared inherited property of most of the British
North American systems. But the social context of the rules was
v e r y d i f f e r e n t f r o m a n y p r e v a i l i n g i n B r i t a i n , a n d f o r m a l
c o n v e r g e n c e — s o m e t i m e s d e s c r i b e d a s r e c e p t i o n — b e g a n r a t h e r
than ended the process of settlement. Without substantial formal
c h a n g e , t h e s y s t e m w a s n o n e t h e l e s s a d j u s t e d t o a c c o m m o d a t e
p r o b l e m s o f p e r s o n n e l a n d r e s o u r c e s n o t p a r t o f t h e B r i t i s h
context. The evolution of the prosecutorial system—constrained
b y i s s u e s o f c o s t a n d p o l i t i c a l r e s i s t a n c e t o c o n s o l i d a t i o n o f
e x e c u t i v e a u t h o r i t y — a n d i t s c h a n g i n g a l l o c a t i o n o f r e s o u r c e s
t r a c e t h e p a t h o f g o v e r n m e n t a l r e s p o n s e t o t h e i n c r e a s i n g l y
difficult problems of public order in the course of the eighteenth
century.

In the fifth chapter I present an interpretation of the history
of the commercial aspects of the provincial legal system, centered
on the activities of the merchants and lawyers of New Y rk City.o
I argue, for the first time so far as I am aware, that the primary
force shaping the commercial law of the province was the cycle of
p e a c e a n d w a r b e t w e e n B r i t a i n a n d i t s c o n t i n e n t a l c o m p e t i t o r s ,
primarily France. New Y rk, I contend, experienced its primaryo
commercial success in peacetime through wide-scale involvement
in trade forbidden by the metropolitan commercial regulation of
the Empire, while its infinitely more lucrative wartime activities
l a r g e l y i n v o l v e d p r i v a t e e r i n g . T h e e f f e c t o f t h i s d i s j u n c t i o n
between Imperial policy and the economic realities in New Y rko
was to place strain on the domestic commercial dispute resolution
mechanisms. The cycle of war and peace created recurrent crises
i n t h e c o l l e c t i o n o f d e b t , w h i l e I m p e r i a l p o l i t i c a l c o n t r o l
prevented New Y rkers from taking measures either to legitimateo
t h e i r a c k n o w l e d g e d t r a d i n g p r a c t i c e s o r t o r e d u c e t h e s h o c k o f
cyclical disruption in the credit system. In the period after 1763—
when the end of naval war in the Atlantic brought to a permanent
s t o p t h e l u c r a t i v e p r i v a t e e r i n g c o m p o n e n t o f N e w Y r k ’ so
m a r a t i m e e c o n o m y — N e w Y r k e r s t r i e d , a n d f a i l e d , t o s t a v e o f fo
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t h e a d v e r s e c o n s e q u e n c e s o f I m p e r i a l t r a d e l a w . T h o u g h t h e
c r i s i s o f t h e l a t e 1 7 6 0 s s e e m e d t o h a v e e a s e d b y 1 7 7 0 , t h e
consequences of the legal system’s destabilization contributed to
the collapse of Imperial authority in the course of the decade.

P r h a p s a f e w f u r t h e r w o r d s a b o u t m e t h o d a r e i n o r d e r .e
Much harm has been do n e i n t h e w r i t i n g o f h istory about legal
systems by a contention between advocates of the belief that legal
s y s t e m s a r e b o d i e s o f r u l e s , a n d d e f e n d e r s o f t h e c o n t r a r y
c o n v i c t i o n t h a t t h e y a r e q u a n t i fi a b l e c o l l e c t i o n s o f d i s p u t e s a n d
o u t c o m e s . T h e f o r m e r c o n c e p t i o n s e e k s t o u s e e x t a n t
d o c u m e n t a r y m a t e r i a l s t o i n f e r t h e s t a t e of the body o f r u l e s a t
two or more moments, separated by an appropriate interval, and
t o c h a r a c t e r i z e a s “ l e g a l c h a n g e ” e v e r y d i f f e r e n c e b e t w e e n t h e
i n f e r r e d s e t s o f r u l e s . U n d e r t h e l a t t e r c o n c e p t i o n , t h e c o m -
p a r i s o n o f s t a t i s t i c s b a s e d o n t h e w o r k o f i n s t i t u t i o n s a t t w o o r
m o r e p e r i o d s s e r v e s t h e s a m e p u r p o s e o f d e l i n e a t i n g “ l e g a l
c h a n g e . ” B o t h a p p r o a c h e s s h a r e t h e p r o p e r t y o f p r e s e n t i n g
inferred results, rather than mechanisms of change.  In this sense
t h e y s e e m t o m e a t o n c e v a l u a b l e a n d i n t r i n s i c a l l y i n c o m p l e t e .
T h e h i s t o r i a n ’ s j o b , a s I u n d e r s t a n d i t , i s t o e x p l a i n a s f u l l y a s
possible how something happened. And how it happened is not
l i k e l y t o b e e x p l a i n e d b y t h e d i s p l a y o f v a s t l y d i f f e r i n g b e f o r e -
and-after snapshots; what is true for obesity remedies is true for
historical writing as well. At the risk of undue repetition let me
s a y a g a i n t h a t I h a v e t r i e d i n t h i s a c c o u n t t o e s c h e w s t a t i c
p o r t r a i t u r e i n f a v o r o f n a r r a t i v e , a t l e a s t i n t h e s e n s e t h a t i t
presents the processes by which incremental change occurred, as I
c a n b e s t u n d e r s t a n d t h e m , r a t h e r t h a n m e r e l y a c o l l e c t i o n o f
juxtaposed results.

S u c h a n a r r a t i v e o f l e g a l d e v e l o p m e n t c a n d e s c e n d i n t o a
t e d i u m s o p r o f o u n d a s t o s t u l t i f y a l l b u t t h e m o s t o b t u s e a n d
i n t e n t l y c o m m i t t e d r e a d e r . T h e e l u c i d a t i o n o f e v e r y i n c i p i e n t
s t a g e o f e v e r y a l t e r e d r u l e ; t h e m e t i c u l o u s c o r r e l a t i o n o f e a c h
a l t e r a t i o n i n p r a c t i c e w i t h t h e m o s t p r u d e n t c o n j e c t u r e a s t o i t s
basis in the logic, economics, or politics of lawyering; the careful
d e l i n e a t i o n o f t h e d i f f u s i o n o f l e g a l k n o w l e d g e — f o r a b o o k
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containing all of these we wish devoutly, provided that we do not
actually have to write or read it.  After a decade of work, I remain
m u c h t o o i g n o r a n t t o p r e s e n t a n y t h i n g l i k e t h e c o m p r e h e n s i v e
a c c o u n t o f d e t a i l e d l e g a l d e v e l o p m e n t f o u n d f o r o n e d o c t r i n a l
a r e a i n t h e e n c y c l o p e d i c w o r k o n C r i m e a n d L a w E n f o r c e m e n t i n
Colonial New Y rk of Julius Goebel and T. Raymond Naughton.  Ito
would be invaluable in the long run, after the results of ongoing
research have contributed to clearer understanding, to pay such
c o n c e n t r a t e d a t t e n t i o n t o t h e o t h e r e l e m e n t s o f t h e p r o v i n c i a l
legal system.  But at this stage it is only the larger outlines that I
c a n p e r s u a d e m y s e l f I u n d e r s t a n d , a n d t o t h o s e I h a v e l i m i t e d
myself.





Chapter 1

Beginnings, 1664-1691

___________________________________________________________

‘ T i s n o t w i t h u s a s i n o u r F a t h e r l a n d , o r a s i n
K i n g d o m s a n d R e p u b l i c s w h i c h a r e e s t a b l i s h e d
and settled by long and well experienced laws and
fundamentals, best agreeing with the condition of
t h e p e o p l e . B u t i n o u r l i t t l e b o d y , m a d e u p o f
divers members, namely, folks of different nations,
many things occur in the laying of a foundation for

1which there are no rules nor examples.

The legal history of the British colony of New Y rk may beo
s a i d t o h a v e b e g u n o n A u g u s t 2 6 1 6 6 4 , w h e n C o l o n e l R i c h a r d
N i c o l l s a n c h o r e d h i s l i t t l e fl o t i l l a i n G r a v e s e n d B a y a n d
d e m a n d e d f r o m P e t e r S t u y v e s a n t t h e s u r r e n d e r o f N e w
A m s t e r d a m . N i c o l l s ’ b l o o d l e s s c o n q u e s t c o n fi r m e d t h e g r a n t
m a d e b y C h a r l e s I I ; J a m e s S t u a r t , D u k e o f Y r k , c o u l d n o wo
attempt to dictate the terms of occupation and government in the
rich domain to be called New Y rk.o

In a larger sense, howev e r , t h e l e g a l history of New Y rko
began fifty years before. Many of the external determinants of the
l e g a l o r d e r , i n c l u d i n g t h e g e o g r a p h i c , s t r a t e g i c , a n d e c o n o m i c

________________________________________________________________________
1. M a g i s t r a t e s o f G r a v esend to the Amsterdam Cha m b e r o f t h e D u t c h W s te

Indies Company, 1651, 2 NY Col Docs 155-56.
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20 Settling the Law

constraints on occupation of the territory, were already expressed
in the organization of the Dutch colony of New Netherland.  In
c o n q u e r i n g a p r o v i n c e w i t h a n e x i s t i n g a d m i n i s t r a t i v e s y s t e m ,
moreover, the agents of the new proprietor had not the luxury of
u n r e s t r a i n e d c r e a t i o n ; t h e ways, means, and expectat i o n s o f t h e
population needed to be taken into account, if only to prevent the
kind of social unrest that would require prohibitively expensive
m e a s u r e s t o g a r r i s o n t h e D u k e ’ s n e w p o s s e s s i o n . N e w Y r k ’ so
u n i q u e s t a t u s i n B r i t i s h N o r t h A m e r i c a a s t h e o n l y c o l o n y
attained by conquest imposed from the beginning limitations less
v i s i b l e i n o t h e r c o l o n i e s , w h e r e m a n a g e r s c o u l d p r o c e e d
a c c o r d i n g t o t h e fi c t i o n t h a t i n e s t a b l i s h i n g a l e g a l s y s t e m t h e y

2were writing on a clean slate.

W h a t R i c h a r d N i c o l l s b e g a n i n A u g u s t 1 6 6 4 w a s
n e v e r t h e l e s s a p r o c e s s o f s e t t l e m e n t , i n a l l s e n s e s o f t h e w o r d .
S e t t l e m e n t i m p l i e s t r a n s p l a n t a t i o n , a s p e o p l e , i d e a s , a n d
i n s t i t u t i o n s a r r i v e d i n t h e r e o r g a n i z e d c o l o n y f r o m B r i t a i n a n d
elsewhere in British North America. There was also a process of
s e t t l e m e n t i n t h e s e n s e o f c o m p r o m i s e , a s d i s p a r a t e i d e a s a n d
p r a c t i c e s o f g o v e r n m e n t w e r e u n e a s i l y r e c o n c i l e d , f u s e d i n t o
synthetic new arrangements. Settlement implies a realization of
constraints. As the land was settled, geography’s constraints had
to be comprehended and faced—the physical features of the land
c h a n n e l e d d e m o g r a p h i c a n d e c o n o m i c g r o w t h , a n d e s t a b l i s h e d
the boundaries around which the ideas of jurisdiction coalesced.
Imperial strategies were also settled in the decades that followed
1664, and events in Montreal and V rsailles, Whitehall and Lakee
Winnipeg, imposed constraints, for example, on the treatment of
l a n d d i s p u t e s i n t h e u p p e r H u d s o n R i v e r v a l l e y . U n d e r t h e
constraints of geography and strategy trade routes were settled,
a n d b e g a n t o i n fl u e n c e b o t h b u s i n e s s p r a c t i c e s a n d s y s t e m s f o r
the resolution of disputes.
________________________________________________________________________
2. C f . t h e fi c t i o n a t w o r k i n M a s s a c h u s e t t s , w h e r e t h e “ B u i l d e r s o f t h e B a y

Colony” were busy. See Samuel Eliot Morison, Builders of the Bay Colony
( 1 9 3 0 ) . F r t h e c l a s s i c a n d m o s t p e r c e p t i v e a c c o u n t o f t h e e a r l y l e g a lo
d e v e l o p m e n t o f M a s s a c h u s e t t s , s e e G e o r g e L e e H a s k i n s , L a w a n d
Authority in Early Massachusetts (1960), which is significantly subtitled “A
Study in Tradition and Design.”
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L a w w a s n o t i n v e n t e d o r i m p o s e d . I t w a s n e g o t i a t e d —
s e t t l e d , a s t h e c o u n t r y w a s . T h e p r o c e s s o f s e t t l e m e n t N i c o l l s
began in 1664 was not complete when the Stamp Act crisis arose a
century later, nor was it complete ten years after that when shots
were exchanged at Lexington Green in April 1775. Processes of
settlement evolve from one unstable compromise to another. So

 it was that the law was settled in New Y rk, beginning with theo
u n s t a b l e c o m p r o m i s e s a d m i n i s t e r e d b y t h e D u t c h g o v e r n m e n t
whose surrender Nicolls accepted on August 29 1664.

T h e D u t c h p r e s e n c e o n t h e H u d s o n R i v e r b e g a n i n 1 6 0 9 .
Henry Hudson explored the river and claimed its drainage for his
employers, the Dutch East India Company and the government of
t h e U n i t e d P r o v i n c e s . T h e i m p o r t a n c e o f t h e s i t e a t w h i c h t h e
Mohawk and Hudson river valleys meet was grasped early, and
by 1614 a trading post, called F rt Nassau, had been establishedo
on Castle Island, just below the later site of Albany. With the end
o f t h e T w e l v e Y a r s ’ T r u c e w i t h S p a i n , a n d t h e c o i n c i d e n te
o r g a n i z a t i o n o f t h e D u t c h W s t I n d i a C o m p a n y i n 1 6 2 1 , t h a te

3Dutch activity in the western hemisphere began in earnest.

The initial intention of the Dutch W st India Company wase
to confront Spain’s monopoly of trade to the Spanish possessions,
l a r g e l y t h r ough the same combina t i o n o f p i r a c y a n d u n l i c e n s e d
t r a d e t h a t t h e E n g l i s h h a d p u r s u e d f r o m D r a k e o n w a r d . F ro
t h e s e p u r p o s e s t h e c o n t r o l o f t h e H u d s o n R i v e r w a s n o t
particularly important, lying as it did too far to the north of the
important Spanish positions and trade routes.  But the fur trade
could traverse the Mohawk V lley’s water-level gate through thea
A p p a l a c h i a n s , a n d t h i s a l o n e r e n d e r e d F r t N a s s a u a n d t h eo
h a r b o r a t t h e m o u t h o f t h e H u d s o n a s i g n i fi c a n t i f s e c o n d a r y
________________________________________________________________________
3. F r the early history of the Dutch presence on the Hudson, see S. Hart, Theo

P r e h i s t o r y o f t h e N e w N e t h e r l a n d C o m p a n y : A m s t e r d a m N o t a r i a l
Records of the First Dutch V yages to the Hudson (1959).  F r the policieso o
of the Dutch W st India company in the organization of the colony see V.e
Bachman, P ltries or Plantations: The Economic P licies of the Dutch W ste o e
India Company in New Netherland, 1623-1639 (1969); T.J. Condon, New
Y r k B e g i n n i n g s : T h e C o m m e r c i a l O r i g i n s o f N e w N e t h e r l a n d ( 1 9 6 8 ) ,o
from which my own account is primarily drawn.   See also Hart, The Dutch
and North America in the First Half of the Seventeenth Century, 46 De Halve
Maen 5 (Apr. 1971).
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possession. The Castle Island post was relocated to its permanent
site at F rt Orange in 1624, and in 1626 a permanent settlement ono

4M a n h a t t a n I s l a n d w a s e s t a b l i s h e d , p o p u l a t e d l a r g e l y b y
Company employees transferred from F rt Orange and the Dutcho
settlement on the Delaware.

T h e d e s i g n i m p l i e d b y t h e s e p r e p a r a t i o n s w a s t h a t o f a
p u r e l y c o m m e r c i a l e s t a b l i s h m e n t , a c o l o n y i n w h i c h a l l t h e
inhabitants would be Company employees, permanently resident
t o f a c i l i t a t e t h e t r a n s p o r t a t i o n o f f u r s o u t a n d t h e t r a n s p o r t o f
essential commodities in. The Company (or, more precisely, the
c o m m i t t e e o f t h e C o m p a n y ’ s A m s t e r d a m C h a m b e r w h i c h h a d
e f f e c t i v e c o n t r o l o v e r t h e r a t h e r p e r i p h e r a l e n t e r p r i s e a t N e w
N e t h e r l a n d ) f oresaw sufficient agricultura l o u t p u t i n t h e c o l o n y
t o m a k e s h i p m e n t o f f o o d s u p p l i e s u n n e c e s s a r y a f t e r t h e fi r s t
w i n t e r . W h i l e t h e s e e x p e c t a t i o n s w e r e t o p r o v e u n w a r r a n t e d ,
a n d a l t h o u g h t h e C o m p a n y c h a r t e r e m p o w e r e d i t t o a c t t o
“advanc e t h e p e o p l i n g o f t h o s e f r u i t f u l a n d u n s e t t l e d p a r ts,” in
N e w N e t h e r l a n d a s e l s e w h e r e t h e C o m p a n y t o o k n o s t e p s
d i r e c t e d a t l a r g e - s c a l e c o l o n i z a t i o n . G o v e r n a n c e o f t h e c o l o n y
w a s t h u s s e e n a s a m a t t e r o f C o m p a n y g o v e r n a n c e , a n d t h e
j u d i c i a l a n d a d m i n i s t r a t i v e f u n c t i o n s t h e C o m p a n y w a s
authorized to perform under its charter were, in New Netherland,
e n t r u s t e d t o a resident director a n d a f t e r 1 6 2 6 a c o u n c i l , v e s t e d
with full legislative, administrative, and judicial powers, subject
to review by the Amsterdam Chamber of the Company.

T h i s c e n t r a l g o v e r n m e n t w a s s u p p l e m e n t e d a f t e r 1 6 2 9 b y
the second of Dutch mechanisms for settling and governing New
Netherland: the patroonship system. Initial disappointment with
t h e c o l o n y a s a w h o l l y - o w n e d c o m m e r c i a l v e n t u r e , c o m b i n e d
with the urgings of influential investors more interested than the
C o m p a n y ’ s m a n a g e r s i n t h e p o s s i b i l i t i e s o f l a r g e - s c a l e

________________________________________________________________________
4. T h e p u r c h a s e o f M a n h a t t an I s l a n d , i t s h o u l d b e n o t e d , w a s m a d e n o t b y

P t e r M i n u i t , a s t r a d i t i o n h a s i t , b u t r a t h e r b y h i s p r e d e c e s s o r W i l l e me
V r h u l s t , w h o f e l l f r o m g r a c e a n d w a s r e m o v e d a l m o s t i m m e d i a t e l ye
thereafter , i n O c t o b e r 1 6 2 6 , f o r e m b e z z l e m e n t of Company property. See
W slager, Did Minuit Buy Manhattan Island from the Indians?, 43 De Halvee
Maen 5 (Oct. 1968).
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colonization, led to an attempt to settle New Netherland through
private initiative.  In order to encourage support for emigration to
the colony, the W st India Company granted large tracts of lande
t o “ p a t r o o n s , ” o r p r o p r i e t o r s — m o s t o f t h e m t h e A m s t e r d a m
investors, led by Kiliaen van Rensselaer, who had been agitating
for increased settlement—on condition that the patroons arrange

5for the settling of fifty families within their new dominions. The
 p a t r o o n s w e r e g r a n t e d t h e p o w e r t o e s t a b l i s h a n d a d m i n i s t e r

c o u r t s o f j u s t i c e . T h e s e P t r o o n ’ s C o u r t s , w h i c h w e r e t o h a v ea
complete civil and criminal jurisdiction, were in practice courts of

6fi r s t a n d l a s t r e s o r t ; p r o v i s i o n w a s m a d e f o r a p p e a l t o t h e
governor and c o u n c i l i n c i v i l c a s e s w h e re the amount exceeded
fifty guilders, but the patroons may have required renunciation of
t h e r i g h t t o a p p e a l a s a c o n d i t i o n o f t e n a n c y w i t h i n t h e

7p a t r o o n s h i p . T h e p a t r o o n s h i p e x p e r i m e n t w a s a l s o e s s e n t i a l l y
u n s u c c e s s f u l ; b y t h e t i m e o f t h e E n g l i s h c o n q u e s t i n 1 6 6 4 o n l y
Kiliaen van Rensselaer’s dominion of Rensselaerswyck, the oldest
a n d l a r g e s t o f t h e p a t r oon s h i p s , w a s s t i l l a g o i n g c o n c e r n . T h e
n o t i o n o f c r e a t i n g l a r g e q u a s i - f e u d a l m a n o r s w i t h i n t h e c o l o n y
w a s n o t m o r i b u n d , h o w e v e r , a n d w a s t o fl o w e r u n d e r E n g l i s h
cultivation at the end of the century.

Neither the director’s government at New Amsterdam nor
the patroonship system was particularly successful in stimulating
i m m i g r a t i o n . T h e p o p u l a t i o n o f N e w N e t h e r l a n d i n 1 6 2 6 w a s
a p p r o x i m a t e l y 2 7 0 ; b y 1 6 4 0 t h e p o p u l a t i o n h a d n o t r e a c h e d
b e y o n d 5 0 0 . K i l i a e n v a n R e n s s e l a e r a c t i v e l y p r o m o t e d h i s
p a t r o o n s h i p a s a n e m i g r a t i o n d e s t i n a t i o n , a n d s e n t 8 2 s e t t l e r s
there before 1639, but many of them chose to settle elsewhere in

________________________________________________________________________
5. See V n Rensselaer-Bowier Manuscripts 157 (A. van Laer, trans. and ed.a

1908).

6. The only surviving records for a P troon’s Court in the period before 1664a
are printed in Minutes of the Court of Rensselaerswyck, 1648-1652 (A. van
Laer ed., 1922).

7. S u c h , a t a n y r a t e , w a s t h e c h a r g e m a d e b y b o t h G o v e r n o r s K i e f t a n d
Stuyvesant. Some leases, primarily those contracted in Holland, contained
language suggesting a restriction of the right to appeal, but leases made on
the ground in Rensselaerswyck, at any rate, do not support the claim. See S.
Nissenson, The P troon’s Domain 144 n.175 (1937).a
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the Hudson V lley rather than remain in his domain.  Attempts toa
s e c u r e l a b o r f o r t h e C o m p a n y ’ s p u r p o s e s l e d t o t h e e a r l y
importation of African slaves, beginning in 1626. By 1664, slaves
a n d f r e e b l a c k s p r o b a b l y m a d e u p a l m o s t t e n p e r c e n t o f t h e

8population.

T h e d e m o g r a p h i c p a t t e r n i n N e w N e t h e r l a n d u n d e r w e n t
c r u c i a l c h a n g e i n 1 6 4 0 , w h e n i n h a b i t a n t s o f t h e M a s s a c h u s e t t s
Bay settlement at Lynn removed to Long Island, settling just west
of Montauk at the site they called Southampton. By 1645 other
N e w E n g l a n d e r s h a d s e t t l e d n e a r b y a t E a s t H a m p t o n , a n d o n
Long Island’s north shore at Southold. These Long Island towns
p r o c e e d e d t o g o v e r n t h e m s e l v e s o n t h e N e w E n g l a n d m o d e l ,
h o l d i n g y e a r l y e l e c t i o n s o f m a g i s t r a t e s a n d e n f o r c i n g r u l e s
similar in content to those in force in the towns of Massachusetts

9B a y . T h e s e m o v e m e n t s b r o u g h t w i t h i n t h e c o m p a s s o f N e w
Netherland communities with values and practices very different
from those of the Dutch, or for that matter from the English rulers
w h o w o u l d f o l l o w . S e l f - c o n t a i n e d , f r a c t i o u s , a n d g i v e n t o
o r g a n i z e d r e s i s t a n c e w h e n s u b j e c t e d t o i n t e r f e r e n c e b y
c e n t r a l i z i n g a u t h o r i t y , t h e P u r i t a n t o w n s o f L o n g I s l a n d w o u l d
l o n g r e m a i n i m p o r t a n t p a r t i e s i n t h e m u l t i l a t e r a l n e g o t i a t i o n o f
law in New Y rk.o

A s t h e E n g l i s h t o w n s w e r e b e ing esta b l i s h e d o n t h e o u t e r
end of Long Island, a few Dutch commun i t i e s d e v e l o p e d a t the
inner end, close to New Amsterdam. The first of these towns—
Breuckelen, later Anglicized to Brooklyn—was chartered in 1646;
o t h e r s g r e w u p i n t h e f o l l o w i n g d e c a d e . B u t w h i l e t h e s e n e w
towns and New Amsterdam remained Dutch in theory, they were
extraordinarily diverse in practice. When the Jesuit F ther Isaaca
Jogues passed through New Amsterdam late in 1643, the colony’s

________________________________________________________________________
8. M. Kammen, Colonial New Y rk: A History 37, 38, 58 (1975).o

9. T h e fi r s t m i n i s t e r a t S o u t h a m p t o n , A b r a h a m P i e r s o n , a p p a r e n t l y b r o u g h t
with him in the winter of 1640 a code of laws entitled An Abstract of the Lawes
of Judgment as given by Moses to the commonwealth of Israel…, which collects
p r o v i s i o n s f r o m t h e m a n y c o d e s o f l a w s p r o p o s e d i n M a s s a c h u s e t t s B a y
after 1636. Liber A, 1-8, Southampton T wn Clerk’s Office.o



Beginnings, 1664-1691 25

D i r e c t o r - G e n e r a l , W i l h e l m K i e f t , t o l d h i m t h a t t h e r e w e r e
10eighteen languages spoken on Manhattan.

T h e g e o g r a p h i c a l a n d l i n g u i s t i c d i s p e r s i o n o f N e w
Netherland’s inhabitants was mirrored by their dispersion along
the axis of religious belief, so important in the European world of
the seventeenth century.  As the Dominie of the Dutch Reformed
Church wrote to the Classis in Amsterdam in 1655:

[W]e have here P pists, Mennonites and Lutheransa
a m o n g t h e D u t c h ; a l s o m a n y P u r i t a n s o r
I n d e p e n d e n t s , a n d m a n y A t h e i s t s a n d v a r i o u s
o t h e r s e r v a n t s o f B a a l a m o n g t h e E n g l i s h u n d e r
t h i s G o v e r n m e n t , w h o c o n c e a l t h e m s e l v e s u n d e r
t h e n a m e o f C h r i s t i a n s ; i t w o u l d c r e a t e a s t i l l
g r e a t e r c o n f u s i o n i f t h e o b s t i n a t e a n d i m m o v a b l e

11Jews came to settle here.

They did.

U n d e r t h e s e c o n d i t i o n s , t h e p u r s u i t o f a r e l i a b l e m o d e l o f
c e n t r a l g o v e r n m e n t i n N e w A m s t e r d a m w a s a l s o a t t e n d e d b y
considerable difficulty. Not until the arrival of P ter Stuyvesante
in 1647 did New Amsterdam have a governor fully competent to
a d m i n i s t e r t h e c o l o n y ’ s a f f a i r s ; h i s p r e d e c e s s o r , W i l h e l m K i e f t ,
h a d , d u r i n g h i s n i n e y e a r s i n o f fi c e , b r o u g h t t h e i n h a b i t a n t s o f
N e w A m s t e r d a m a l m o s t t o t h e p o i n t o f r e v o l t . S t u y v e s a n t
r e s p o n d e d t o t h e p o p u l a r d i s c o n t e n t t h r o u g h t h e c r e a t i o n o f a
r e p r e s e n t a t i v e c o u n c i l o f e i g h t e e n , f r o m w h o m w e r e d r a w n t h e
“ B o d y o f N i n e M e n . ” T h e N i n e M e n , a m o n g o t h e r f u n c t i o n s ,
p r o v i d e d p a n e l s o f t h r e e j u d g e s , f o r t h e h e a r i n g o f c i v i l a n d
criminal cases. Their decisions were reviewable by the governor
a n d c o u n c i l , a n d t h u s , a l o n g w i t h t h e P t r o o n ’ s C o u r t s a n d t h ea

________________________________________________________________________
10. I. Jogues, Novum Belgium 11 (J.G. Shea trans. & ed. 1862).  It is unclear

whether Kieft was counting Indian languages in his total, but it is possible
that he meant only languages spoken by Europeans.

11. M. Kammen, supra note 8, at 61-62 (1975).  The Jews Dominie Megapolensis
was objecting to were refugees from Brazil. See G. De Jong, Dominie Johannes
M e g a p o l e n s i s : M i n i s t e r t o N e w N e t h e r l a n d , 5 2 N e w - Y r k H i s t . S o c . Q . 7 - 4 7o
(Jan. 1968).
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town courts in English Long Island, established a tier of courts of
first instance throughout the colony.

D i s s e n t i n N e w A m s t e r d a m w a s n o t l a i d t o r e s t b y
S t u y v e s a n t ’ s e a r l y m e a s u r e s o f g r u d g i n g r e f o r m ; t h e B o d y o f
N i n e p e t i t i o n e d t h e S t a t e s G e n e r a l f o r a d d i t i o n a l c h a n g e s ,
i n t e n d e d t o s t r u c t u r e t h e g o v e r n m e n t o f N e w A m s t e r d a m a f t e r
t h e m o d e l s o f m u n i c i p a l a d m i n i s t r a t i o n u s e d i n H o l l a n d . A s a
result of this petition, the States General ordered various reforms,
i n c l u d i n g t h e e s t a b l i s h m e n t o f a C o u r t o f J u s t i c e a n d b u r g h e r
government, similar to those of Amsterdam, in New Amsterdam.
T h e W s t I n d i a C o m p a n y r e s i s t e d t h e o r d e r , a s v i o l a t i v e o f i t se
c h a r t e r r i g h t s , b u t c o n c e d e d a f t e r t w o y e a r s o f p o l i t i c a l
m a n e u v e r i n g . I n F e b r u a r y 1 6 5 3 , t h e n e w C o u r t o f M a g i s t r a t e s
met for the first time. It was composed of a schout, combining the
r o l e s o f s h e r i f f a n d p r o s e c u t o r ; t w o b u r g o m a s t e r s , o r s e n i o r
a d m i n i s t r a t i v e o f fi c e r s ; a n d fi v e s c h e p e n s , t h e e q u i v a l e n t o f

1 2a l d e r m e n . S i m i l a r c o u r t s w e r e e r e c t e d i n t h e fi v e D u t c h
s e t t l e m e n t s o n L o n g I s l a n d , a n d i n t h e E n g l i s h s e t t l e m e n t s a t
B e v e r w y c k , n e a r F r t O r a n g e ; C a n o r a s s e t , l a t e r c a l l e d J a m a i c a ;o

13and Middleburgh, or Newton.

P r o c e d u r e i n t h e C o u r t o f S c h o u t , B u r g o m a s t e r s , a n d
S c h e p e n s w a s c o m p a r a t i v e l y s i m p l e . C a s e s w e r e t r i e d t o t h e
c o u r t w i t h o u t j u r y , a n d e x t e n s i v e u s e w a s m a d e o f a r b i t r a t i o n ,
with outside arbitrators or members of the court assigned the task
o f m e d i a t i n g a s e t t l e m e n t b e t w e e n t h e p a r t i e s . M a n y o f t h e
efficiencies in procedure established by the Dutch in this period

________________________________________________________________________
12. 1 A . F l i c k , H i s t o r y o f t h e S t a t e o f N e w Y r k 3 0 8 ( 1 9 3 3 ) . I n H o l l a n d t h eo

b u r g o m a s t e r s a n d s c h e p e n s s e r v e d d i f f e r e n t f u n c t i o n s ; i n N e w Y r k t h e yo
formed one governmental entity. The officials in Amsterdam were elected;
in New Y rk, however, they were appointed by Stuyvesant, who exploitedo
for this purpose an ambiguity in the order commissioning the court.

13. T h e fi v e D u t c h t o w n s w e r e B r e u c k e l e n ( B r o o k l y n ) , M i d w o u t ( F l a t b u s h ) ,
A m e e r s f o r t ( F l a t l a n d s ) , N e w U t r e c h t a n d B o s w y c k ( B u s h w y c k ) . T h e s e
courts were presided over by one schout, resident in Breuckelen, who took
them in circuit.  H.W. Scott, The Courts of the State of New Y rk 50 (1909).o
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w e r e , a s w e s h a l l s e e , t o b e c o m e p a r t o f th e E n g l i s h p r a c t i c e i n
14New Y rk.o

The administrative and judicial systems of New Amsterdam
embodied details that the English would adopt after 1664, but in
addition they revealed structural imperatives that bore upon any
attempt to govern the area as a unit. Geographical dispersion and
e t h n i c h e t e r o g e n e i t y p r o v i d e d strong incentives for t h e c r e a t i o n
o f d e c e n t r a l i z e d l e g a l a n d a d m i n i s t r a t i v e s y s t e m s , w h i l e t h e
i n i t i a l r e s i s t a n c e t o t h e N e w A m s t e r d a m D i r e c t o r - G e n e r a l ’ s
autocratic central administration provided an object lesson in the
l i k e l y d i f fi c u l t i e s to be encountered in attempting to gover n t h e
h e t e r o g e n e o u s i n h a b i t a n t s o f t h e c o l o n y w i t h o u t r e p r e s e n t a t i v e
i n s t i t u t i o n s . B o t h o f t h e s e o b s t a c l e s t o c e n t r a l i z e d g o v e r n m e n t
were aggravated rather than relieved under English power. The
s c o p e o f t h e D u k e ’ s g r a n t i n c l u d e d n o t o n l y N e w N e t h e r l a n d
( i t s e l f i n c l u d i n g t h e l a n d w e s t o f t h e H u d s o n a n d s o u t h t o t h e
mouth of the Delaware, soon to be split off as the Jerseys) but also
M a i n e a n d t h e i s l a n d s o f f s h o r e f r o m N e w E n g l a n d , i n c l u d i n g
Martha’s Vineyard and Nantucket. This more extensive domain
d i d n o t h i n g , t o p a l l i a t e t h e p r o b l e m s o f e t h n i c d i v e r s i t y . T h e
E n g l i s h n o w o c c u p i e d t e r r i t o r y i n w h i c h D u t c h - s p e a k i n g
inhabitants, presumably loyal to the States General of the United
P r o v i n c e s , w e r e v e r y m u c h i n t h e m a j o r i t y . T n s i o n b e t w e e ne
D u t c h a n d E n g l i s h s e t t l e r s w a s p r i m a r i l y a l l e v i a t e d — a f t e r t h e
c o n q u e s t a s b e f o r e — b y g e o g r a p h i c s e p a r a t i o n ; o n l y i n t h e f e w
m i x e d t o w n s s u c h a s G r a v e s e n d a n d i n N e w A m s t e r d a m i t s e l f
were the two populations thoroughly intermingled.

Nor were the new managers of the conquering government
f r e e t o e x p e r i m e n t w i t h t h e p o s s i b i l i t i e s o f a r e p r e s e n t a t i v e
a s s e m b l y a s t h e c e n t e r p i e c e o f a new co n s t i t u t i o n a l o r d e r . I t i s
h a r d l y s u r p r i s i n g t h a t J a m e s S t u a r t v i e w e d p o p u l a r l y - e l e c t e d
legislatures with hostility and distrust; his actions as proprietor in
N e w Y r k a n d a s K i n g o v e r t h e n e x t fi f t e e n y e a r s w o u l do
demonstrate how deep that hostility ran.  He had no intention of
________________________________________________________________________
14. The process of arbitration under the Dutch and its effect on the commercial

law of colonial New Y rk is more extensively discussed in Chapter 5.o
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p e r m i t t i n g s u c h a b o d y as p a r t o f t h e g o v e r n m e n t o f h i s N o r t h
A m e r i c a n d o m i n i o n . I n d e e d , R i c h a r d N i c o l l s ’ m i s s i o n c a r r i e d
more than instructions for the conquest and government of New
Y rk. He and his coadjutors—Samuel Maverick, Sir Robert Carr,o
a n d S i r G e o r g e C a r t w r i g h t — w e r e a l s o s e c r e t l y i n s t r u c t e d t o
i n v e s t i g a t e e x c e s s e s o f p o l i t i c a l i n d e p e n d e n c e i n M a s s a c h u s e t t s
B a y , a n d t o c o n v i n c e t h e G e n e r a l C o u r t o f t h a t c o l o n y t o
surrender its charter for amendment in a more royalist direction,
including a provision for royal appointment of the governor. In
the meantime, Nicolls was secretly instructed to engineer his own

1 5e l e c t i o n a s G o v e r n o r o f M a s s a c h u s e t t s . T h e s p l e n d i d i m p r a c -
t i c a b i l i t y o f t h i s o r d e r s e r v e s o n l y t o e m p h a s i z e t h e a x i o m a t i c
nature of the preference for autonomous executive power in the
political and legal thinking of the Duke of Y rk and his advisers.o

That Nicolls fully understood the practical limitations on his
n e w g o v e r n m e n t i s s h o w n b y t h e c o u r s e o f a c t i o n h e p u r s u e d
from the moment he appeared off Manhattan Island. The terms
under which Stuyvesant surrendered, in addition to providing for
c o n t i n u e d i m m igration from the Netherlands and a six mo n t h s ’
period of direct t r a d e w i t h t h e f o rmer metropolis, protected the
l e g a l i n s t i t u t i o n s o f D u t c h l i f e i n N e w N e t h e r l a n d , i n c l u d i n g
g u a r a n t e e s o f t r e a t m e n t u n d e r D u t c h l a w f o r e x i s t i n g c o n t r a c t s
a n d l a n d t i t l e s and recognition of the Dutch practice of p a r t i b l e

16inheritance. Such guarantees were necessary if Nicolls was to
c o n t r o l t h e r o u g h l y 8 , 0 0 0 i n h a b i t a n t s o f t h e c o l o n y , o r e v e n t h e
1 , 5 0 0 i n h a b i t a n t s o f N e w Y r k C i t y , w i t h f e w e r t h a n 2 0 0o

17soldiers. But however much the terms of capitulation savored
________________________________________________________________________
15. Nicolls’ secret instructions can be found in 3 NY Col Docs 57-61.  Records of

the hearings which preceded the issuance of the instructions are in PRO CO
1/18/46. The story of this failed attempt to create the Dominion of New
England in 1664 lies outside the scope of this narrative. See D. Lovejoy, The
Glorious Revolution in America 126-29 (1972).

16. “Articles of Capitulation,” 2 NY Col Docs 250-53.

17. T h e p o p u l a t i o n o f N e w A m s t e r d a m a t t h e t i m e o f t h e s u r r e n d e r w a s
e s t i m a t e d b y t h e m a g i s t r a t e s t o b e 1 , 5 0 0 . O f t h e 2 5 4 t a x a b l e s ( h e a d s o f
h o u s e h o l d s ) l i s t e d i n 1 6 6 4 , o n l y 1 6 b o r e E n g l i s h s u r n a m e s . S e e 2 R N A
110-15. This somewhat understates the English population, no doubt; some
Englishmen chose to refer to themselves by Dutch equivalents of their actual
English surnames.
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o f e x p e d i e n c y , t h e y w e r e t h e b e g i n n i n g o f a s y s t e m o f l e g a l
pluralism in the new colony—in which the rules and systems of
a d m i n i s t r a t i o n v a r i e d f r o m a r e a t o a r e a i n k e e p i n g w i t h e t h n i c
composition—which was to remain a feature of the colony’s legal
order for some time to come.

A f t e r t h e c o n fi r m a t i o n o f D u t c h r u l e s a n d s y s t e m s o f
a d m i n i s t r a t i o n i n N e w Y r k C i t y ( a n d a t F r t O r a n g e , n o wo o
renamed Albany, where the rights and privileges of the handlaers
w h o m a n a g e d t h e f u r t r a d e w i t h t h e I r o q u o i s w e r e s i m i l a r l y
guaranteed), Nicolls’ next step was the determination  of the legal
order among the English on Long Island. This process was begun
in February 1665, when Nicolls called a convention at Hempstead
of the representatives of the Long Island towns and the English
s e t t l e m e n t s i n W s t c h e s t e r . T h e i n v i t a t i o n w a s n o t e x p l i c i t l ye
l i m i t e d t o E n g l i s h i n h a b i t a n t s , a n d t h e fi v e D u t c h t o w n s s e n t

18representatives, but only 9 of the 34 delegates were Dutch, The
 patent granted by Charles II to the Duke of Y rk provided for theo

m a k i n g o f l a w s w i t h i n t h e c o l o n y , s u b j e c t t o t h e t r a d i t i o n a l
reservations that the laws not be “co n t r a r y ” t o E n g l i sh law and
that the Crown retain the right to hear appeals from judgments

1 9r e n d e r e d , a n d N i c o l l s ’ fi r s t e m p l o y m e n t o f t h i s l e g i s l a t i v e
a u t h o r i t y w a s t o p r e s e n t t o t h e H e m p s t e a d c o n v e n t i o n “ t h e

20Duke’s Laws” for the government of English New Y rk.o

Although the delegates at Hempstead prevailed on Nicolls
to make some minor changes, the content of the Duke’s Laws had
b e e n fi x e d b e f o r e N i c o l l s l e f t N e w Y r k C i t y . T h e t e x t o f t h eo

21Laws had been prepared by Nicolls and his secretary, Mathias
Nicolls—a barrister, unrelated to the Governor, who was to have
a long and distinguished career in the New Y rk administration.o

________________________________________________________________________
18. F r the names of the delegates, see 14 NY Col Docs 565.o

19. First P tent to the Duke of Y rk, March 12 1664, 1 N.Y. Col Laws 1, 2-3.a o

20. The definitive account of the Hempstead convention and the promulgation
o f t h e D u k e ’ s L a w s i s P n n y p a c k e r , T h e D u k e ’ s L a w s : T h e i r A n t e c e d e n t s ,e
Implications, and Importance, in New Y rk University Anglo-American Legalo
History Series, ser. 1, no. 9 (1944).

21. Duke of Y rk’s Laws, March 1 1664/5, 1 NY Col Laws 6-71.o
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The sources of the Laws are disclosed in a le t t e r N i c o l l s s e n t to
John Winthrop Jr., the Governor of Connecticut, after the close of
the Hempstead convention:

Y r s o f t h e 1 4 t h o f f f e b : w i t h a C o p y o f y r L a w e s
came to my hands by Mr P ll when I was upon thee
w a y t o H e m p s t e e d a n d h a d fi n i s h t t h e b o d y o f
L a w e s f o r t h i s G o v e r n m e n t e x c e p t t h e P u b l i k e
R a t e s w h e r e o f I g a v e t h e D e p u t i e s t h e i r c h o i c e
amongst a l l t h e L a w e s o f t h e o t h e r C o l o nies who
r e c e i v e d v e r b a t i m t h o s e o f C o n e c t i c o t t . A l l t h e
o t h e r L a w e s a r e c o l l e c t e d o u t o f t h o s e o f B o s t o n ,
Newhaven Mary-Land or Virginia, and by that you
may conclude them not much different from those

22of yr Colony.

The inferior courts established by the Duke’s Laws served to
a d m i n i s t e r j u s t i c e i n t h e a r e a N i c o l l s c a l l e d Y r k s h i r e : L o n go
Island, Staten Island, and W stchester (counties were not erectede
elsewhere within the colony until 1683). Within the three ridings
o f t h i s n e w Y r k s h i r e , t h e D u k e ’ s L a w s a s s i m i l a t e d t h e t o w no
c o u r t s , a n d e s t a b l i s h e d a p p o i n t e d j u s t i c e s o f t h e p e a c e a n d
u n d e r - s h e r i f f s , w h o w e r e t o p r o v i d e t h e B e n c h f o r a S e s s i o n s
Court three times a year in each riding, with jurisdiction to hear
appeals from the decisions of the town courts.  Judgments of the
Sessions over £20 were to be reviewable by the Court of Assizes,
which was to meet once a year in New Y rk City.  Capital caseso
were to be heard either by the Court of Assizes, or by commission

23of oyer and terminer.

T h e e f f e c t o f t h e s e a r r a n g e m e n t s w a s t o e s t a b l i s h a m o r e
centralized administratio n o f j u s t i c e i n t h e E n g lish communities
of the colony, under substantive rules familiar to the transplanted
N e w E n glanders. T h e r e s p o n s e t o t h e D u k e ’ s L a w s a m o n g t h e
Long Island communities was unfavorable, and for reasons that
illuminate the difficulties under which Nicolls labored in settling
law for New Y rk. While the Duke’s Laws continued to provideo
________________________________________________________________________
22. L e t t e r d a t e d M a r c h 1 3 1 6 6 4 / 5 , L o n g I s l a n d C o l l e c t i o n , E a s t H a m p t o n

Library. It is reprinted in P nnpacker,  supra note 20, at 22.e

23. Duke’s Laws, 1 NY Col Laws 7-8, 16-17.
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f o r e l e c t e d t o w n m a g i s t r a t e s , N i c o l l s ’ n e w c o d e m a d e n o
provision for a general assembly of the town to make substantive
decisions as well as to elect officers.  This enraged the inhabitants
o f t o w n s w h o s e y e a r l y m e e t i n g h a d b e e n t h e c e n t e r o f t h e i r
g o v e r n m e n t a l l i f e a n d t h e e s s e n c e o f N e w E n g l a n d l o c a l
o r g a n i z a t i o n . N i c o l l s ’ fi r s t l e v y o f £ 2 0 0 f r o m t h e t o w n s f o r t h e
s u p p o r t o f g o v e r n m e n t m e t w i t h h e a t e d o p p o s i t i o n i n t h e
c o n v e n t i o n , a n d t h e c o m p l a i n t a g a i n s t t h e i m p o s i t i o n o f t a x e s
without the concurrence of an elected legislature was now heard
for the first time in this part of British North America.

Nicolls was certainly correct in telling Lord Clarendon that
he had obeyed the spirit as well as the letter of his instructions,
o b s e r v i n g t e l l i n g l y t h a t “ o u r n e w L a w e s a r e n o t c o n t r i v e d s o e

2 4Demo c r a t i c a l l y a s t h e r e s t . ” T h i s p i t h i l y e x pressed one of the
essential principles that would govern legal development under
the Duke’s proprietorship, but there were others visible as well.
Nicolls’ use of the New England codes as the basis of the Laws,
like his confirmation of Dutch contract and land law in the terms
o f c a p i t u l a t i o n , r e c o g n i z e d t h a t t h e r e w e r e a l r e a d y s e v e r a l
s y s t e m s o f l a w i n e x i s t e n c e i n t h e c o l o n y . I n v i e w o f t h e
h e t e r o g e n e i t y o f t h e p o p u l a t i o n a n d t h e p r o p r i e t o r ’ s
d i s i n c l i n a t i o n t o r e p r e s e n t a t i v e a s s e m b l i e s , l e g i s l a t i o n w a s
probably impossible.  What management required instead was a
s t r o n g c e n t r a l i z e d a d m i n i s t r a t i o n , o p e r a t i n g i n t h e fi s c a l a n d
p o l i t i c a l i n t e r e s t s o f t h e p r o p r i e t o r ; t h e s u b s t a n t i v e r u l e s
a d m i n i s t e r e d w i t h i n t h a t s t r u c t u r e w e r e o f s u b s t a n t i a l l y l e s s
i m p o r t a n c e , a n d f o r t h e f o r e s e e a b l e f u t u r e w o u l d v a r y f r o m
community to community within the colony. In time, the Duke’s
Laws formed the doctrinal basis for much of the civil law of the
c o l o n y ; a t t h e t i m e o f t h e i r p r o m u l g a t i o n , t h e y a p p l i e d o n l y
w i t h i n t h o s e c o m m u n i t i e s t h a t r e c o g n i z e d t h e i r s u b s t a n t i v e
provisions as familiar.

H a v i n g c r e a t e d t h e c e n t r a l i n s t i t u t i o n s o f c o l o n y - w i d e
j u s t i c e , N i c o l l s n e x t t r i e d t o i n c o r p o r a t e t h e s u b o r d i n a t e D u t c h
s u b s t a n t i v e a n d p r o c e d u r a l i n s t i t u t i o n s i n t o t h a t s y s t e m . H e
________________________________________________________________________
24. Letter from Nicolls to Lord Clarendon, July 30 1665, NYHS Coll 1869, at 77.
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c o n fi r m e d t h e C o u r t o f S c h o u t , B u r g o m a s t e r s a n d S c h e p e n s ,
w h i c h , r e c h r i s t e n e d a s t h e M a y o r ’ s C o u r t , w o u l d r e m a i n a n
important court of first instance in New Y rk City, particularly ino
commercial cases, throughout the entire colonial period. Here, as
in many other localities in the colony, Dutch remained the spoken
l a n g u a g e o f t h e c o u r t s , r e c o r d s w e r e k e p t i n b o t h D u t c h a n d
English, and, with the exception of provision for jury trial, Dutch
procedure was followed.

F llowing the theme of conscripting old institutions to newo
p u r p o s e s , t h e n e w s u p r e m e c o u r t o f t h e c o l o n y , t h e C o u r t o f
A s s i z e s , w a s s t r u c t u r e d a s a c o n t i n u a t i o n o f t h e C o u r t o f t h e
D i r e c t o r - G e n e r a l a n d C o u n c i l , w h i c h h a d s e r v e d s i m i l a r e n d s
under the Dutch.  In addition to the Governor and his Council, all
Justices of the P ace were entitled to attend the Court of Assizes,e
a s w e r e t h e M a y o r a n d A l d e r m e n o f N e w Y r k C i t y a n d t h eo
Commissioners of Albany. The minutes of the court, which have
survived for the years 1680-1682, show that such attendance was
n o t i n f r e q u e n t ; j u d i c i a l o f fi c e r s a t t e n d e d f r o m a s f a r a w a y a s

25Nantucket and Delaware.

The Court of Assizes acted not only as a court of appeal, but
also as a court of first instance, both in capital cases and in cases
concerning real property of value greater than £20, although this
latter class of cases was also triable at Sessions, at the plaintiff’s
election. All cases, both at Assizes and in the Sessions, were tried
t o j u r i e s , o r i g i n a l l y c o m p o s e d o f s i x o r s e v e n j u r o r s , e x c e p t i n
c a p i t a l c a s e s . L a t e r , t h e l a w w a s a m e n d e d t o p r o v i d e f o r f u l l
j u r i e s o f t w e l v e i n a l l c a s e s o f fi r s t i n s t a n c e i n t h e C o u r t o f

26Assizes.

I n a d d i t i o n t o i t s j u d i c i a l r e s p o n s i b i l i t i e s , t h e C o u r t o f
A s s i z e s a l s o a c t e d a s a b o d y o f q u a s i - l e g i s l a t i ve ch a r a c t e r . T h e
t e r m o f t h e C o u r t o f A s s i z e s p r o v i d e d a n o p p o r t u n i t y f o r t h e
d i s p a t c h o f l e g a l a n d a d m i n i s t r a t i v e b u s i n e s s o f c o n c e r n t o t h e
________________________________________________________________________
25. Proceedings of the General Court of Assizes held in the City of New Y rko

Oct. 6, 1680 to Oct. 6, 1682, NYHS Coll 1912, at 3-4, 8-9, 17-18, 26.

26. See 1 NY Col Laws 42, 91.
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c o l o n y a s a w h o l e w i t h o u t t h e c a l l i n g o f t h e r e p r e s e n t a t i v e
a s s e m b l y N i c o l l s h a d b e e n i n s t r u c t e d t o a v o i d . T h e fi r s t s u c h
e m p l o y m e n t o f t h e a s s i z e s c a m e a t t h e o p e n i n g s i t t i n g i n 1 6 6 5 ,
when Nicolls brought before this new institution the perplexing
p r o b l e m o f d e t e r m i n i n g t o w n s h i p a n d o t h e r b o u n d a r i e s
t h r o u g h o u t t h e p r o v i n c e . F r o m e s t a b l i s h i n g t h e b o u n d s o f
i n d i v i d u a l s m a l l - h o l d e r s ’ e s t a t e s t h r o u g h s e t t l i n g t h e l i n e s o f
i n t e r c o l o n i a l d e m a r c a t i o n , b o u n d a r i e s a n d t h e i r a d j u d i c a t i o n
w e r e a p e r m a n e n t a n d f r u i t f u l s o u r c e o f d i s c o r d i n t h e m a n -

27a g e m e n t o f New Y rk. The disgruntlement of th e H e m p s t e a do
d e l e g a t e s i n F e b r u a r y 1 6 6 5 a r o s e i n p a r t f r o m N i c o l l s ’
a n n o u n c e m e n t o f t h e a r r a n g e m e n t w h e r e b y J o h n W i n t h r o p J r .
h a d a b a n d o n e d a n y t e r r i t o r i a l c l a i m b y C o n n e c t i c u t t o t h e
s e t t l e m e n t s o n L o n g I s l a n d , i n r e t u r n f o r a r e c t i fi c a t i o n o f t h e
b o u n d a r y w i t h W s t c h e s t e r . T h i s m o s t p r e s s i n g o f c o l o n i a le
boundaries could be resolved by executive action, but the many
v e x i n g d i f fi c u l t i e s p r e s e n t e d b y d i s p u t e s o v e r t o w n s h i p
b o u n d a r i e s c o u l d n o t b e s o e x p e d i t i o u s l y n e g o t i a t e d . A s
litigation over these boundaries in the new courts threatened to
e x p a n d o u t o f h a n d , t h e C o u r t o f A s s i z e s t o o k a n e s s e n t i a l l y
legislative step—it ordered all patentees, regardless of the source
of their patents, to come forward and receive new grants from the

28Duke. When this proved insufficient to induce the townships to
c o m e f o r w a r d , t h e C o u r t a n n o u n c e d a t t h e 1 6 6 6 t e r m t h a t a n y
patent not confirmed by April 1 1667 would not be pleadable in

29real actions. This had the desired effect, and allowed the central
a d m i n i s t r a t i o n t o r e p a t e n t t h e t o w n s h i p s s o a s t o c l a r i f y
boundary problems.  The early success of the Court of Assizes as
a quasi-legislative organ gave Nicolls and hi s s u c c e s s o r , F r a n c is

30Lovelace, a powerful tool in the management of the colony. It
 ________________________________________________________________________

27. Michael Kammen, indeed, argues that the problems of boundary resolution
in colonial America are emblematic of the larger social volatility produced
by the “quest for legitimacy” in all social arrangements. See M. Kammen,
P ople of P radox 43-44 (1973).e a

 28. 1 NY Col Laws 44, 80.

29. 1 NY Col Laws 93.

30. Amendments to the Duke’s Laws, styled “By order of ye Governor & Court
of Assizes” in the period from 1666 to 1675 can be found in 1 NY Col Laws
82-100.
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also established the close connection between the colony’s highest
court and the political balance of power in the administration—a
c o n n e c t i o n w h i c h w a s t o p r o v e a s u b s t a n t i a l a n d c o n t i n u i n g
problem throughout the eighteenth century.

The consolidation of Nicolls’ control of the colony under his
n e w l e g a l s y s t e m a c q u i r e d a n i n t e r n a t i o n a l d i m e n s i o n i n t h e
winter of 1665/6, when the French staged a campaign against the
English-affiliated Iroquois.  The French appeared before Albany,

31but retreated when they found Nicolls’ garrison installed. They
          w e r e a t w a r a g a i n w i t h t h e I r o q u o i s n o r t h o f A l b a n y i n t h e

summer of 1666, and at this time staged a ceremony claiming the
32Hudson River valley for France. An early lesson in the critical

s t r a t e g i c i m p o r t a n c e o f t h e C h a m p l a i n c o r r i d o r , t h e s e e v e n t s
t e s t i fi e d t o t h e n e e d f o r a p e r m a n e n t m i l i t a r y g a r r i s o n i n N e w
Y rk (a burden no other settlement in British North America waso
t o c a r r y i n t h e s e v e n t e e n t h c e n t u r y ) , a n d r e n d e r e d t h e c o l o n y ’ s
m a n a g e r s a c u t e l y c o n s c i o u s o f t h e i m p o r t a n c e o f a r e l i a b l e
government in Albany. An English administration there was an
i m p o s s i b i l i t y , g i v e n t h e o v e r w h e l m i n g l y D u t c h p o p u l a t i o n a n d
the continued monopoly of the fur trade enjoyed by the handlaers,
b u t t h e s e l e c t i o n o f A l b a n y ’ s c o m m i s s a r i e s b y t h e g o v e r n o r n o w
took on an additional urgency, and from this point began the long
m a n e u v e r s t o defeat the claims of Ren s s e l a e r s w y c k ’ s p r o p r i e t o r
to a stake in the government of Albany.

C o n s o l i d a t i o n o f c o n t r o l w a s a l s o d e p e n d e n t o n a n o t h e r
a s p e c t o f i m p e r i a l p o l i c y — t h e s t a t e o f r e l a t i o n s w i t h t h e
N e t h e r l a n d s . T h e h i a t u s b e t w e e n t h e s e c o n d a n d t h i r d A n g l o -
D u t c h w a r s , l a s t i n g f r o m 1 6 6 8 t o 1 6 7 3 , l e s s e n e d t h e i n t e r n a l
s t r a i n s w i t h i n t h e c o l o n y , a n d p e r m i t t e d t h e n e w g o v e r n o r ,
F r a n c i s L o v e l a c e , t o a t t e n d t o t h e s t r e n g t h e n i n g o f t h e c o l o n y ’ s
e c o n o m i c o r d e r . U n d e r t h e s y s t e m e s t a b l i s h e d b y t h e D u k e ’ s
Laws, the dominant institutions in the colony’s government were
t h e g o v e r n o r a n d h i s a p p o i n t e d c o u n c i l ( w h i c h a l s o d o m i n a t e d
________________________________________________________________________
31. S e e “ R e l a t i o n o f t h e M a r c h o f t h e G o v e r n o r o f C a n a d a , ” 3 N Y C o l D o c s

118-19.

32. 3 NY Col Docs 135; see 1 Doc Hist NY 60-70.
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t h e C o u r t o f A s s i z e s ) a n d t h e c o r p o r a t i o n o f N e w Y r k C i t yo
operating through the Mayor’s Court and the Common Council.
T h e s e i n s t i t u t i o n s r e fl e c t e d t h e c o n c e r n s o f t h e c i t y ’ s l e a d i n g
c i t i z e n s — m e r c h a n t s w h o s e i n t e n t i o n i t w a s t o o r g a n i z e t h e
colony’s economic life in keeping with their own interests.

The trade system of the colony at this time comprised four
s e p a r a t e r e g i o n a l e c o n o m i e s . T h e D e l a w a r e s e t t l e m e n t , n o t y e t
d i v o r c e d f r o m t h e r e s t o f t h e c o l o n y , p r o d u c e d t o b a c c o , a n d
h e l p e d t o s w e l l p r o d u c t i o n a n d d e p r e s s p r i c e s i n t h e c o l o n i a l

33tobacco market of the 1660s and ‘70s. The settlements on Long
Island produced substantial quantities of grain; livestock raising
also made possible an export trade in beef and pork. By 1670 the
S o u t h o l d a n d H a m p t o n s c o m m u n i t i e s h a d b e g u n a w h a l i n g
i n d u s t r y , a n d a d d e d w h a l e o i l t o t h e i r t r a d e . A t A l b a n y t h e
southernmost outpost of the fur trade s h i p p e d b e a v e r a n d otter
p e l t s i n e x c h a n g e f o r I n d i a n t r a d e g o o d s , w h i l e i n t h e
surrounding lands and at Esopus Dutch farmers were producing
exportable quantities of grain.  The interest of the city’s merchants
lay in engrossing each of these regional trades for themselves.

B u t t h e m e r c a n t i l e p r i m a c y o f N e w Y r k C i t y w a s n o to
lightly conceded. The Long Island English, still essentially linked
to New England and by no means reconciled to the arrangements
w h i c h h a d r e m o v e d t h e m f r o m C o n n e c t i c u t ’ s j u r i s d i c t i o n ,
preferred to trade to New Haven or to Rhode Island than to ship
goods down the coast.  Albany’s fur traders were even less eager
than in Dutch times to subject themselves to the tender attentions
o f c i t y m e r c h a n t s — t h e r i v e r a f f o r d e d t h e m a c h a n n e l o f i n d e -
p e n d e n t t r a d e w i t h E u r o p e , a n d t h e y s a w n o a d v a n t a g e t o
t h e m s e l v e s f r o m t h e b a t t e n i n g d o w n s t r e a m m i d d l e m e n .
A l t h o u g h t h e m e r c h a n t s o f t h e c i t y h a d b r i e fl y c o n v i n c e d t h e
Board of Trade to grant an exception from the Navigation Acts,

________________________________________________________________________
33. No statistics for tobacco prices at New Castle are available for this period.  A

r o u g h a p p r o x i m a t i o n m a y b e d e r i v e d f r o m t h e M a r y l a n d fi g u r e s
constructed by Russell Menard. See Menard, F rm Prices of Maryland T bacco,a o
1659-1710, 48 Maryland Hist. Mag. 80-85 (1973). F r Virginia in the sameo
p e r i o d , s e e E . S . M o r g a n , A m e r i c a n S l a v e r y , A m e r i c a n F r e e d o m 1 8 7 - 2 0 5
(1975).
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permitti n g d i r e c t t r a d e w i t h t h e Netherlands, this privilege was
34paradoxically terminated with the conclusion of peace in 1668.

D e p r i v e d o f t h e o p p o r t u n i t y f o r l i c i t d i r e c t t r a d e w i t h t h e
Netherlands, the city’s merchants were all the more determined
upon the control of the colonial trade with the metropolis.  The
a r r i v a l o f F r a n c i s L o v e l a c e , w h o i n t e n d e d t o m a k e h i s f o r t u n e
t h r o u g h s p e c u l a t i o n i n m e r c a n t i l e a c t i v i t y i n t h e c i t y , p r o v i d e d

35the merchants with a powerful and not over-scrupulous ally. A
 series of steps between 1668 and 1672 brought the city merchants

n e w c o n t r o l o v e r t h e c o l o n y ’ s t r a d e . B y t h e e n d o f 1 6 7 0 t h e
governor and council had ordered all goods bound for Albany to
be unloaded in the city; trade upriver could only be conducted in
ships owned by a city freeman.  Overland trade with Albany was
barred altogether, a measure which not only strengthened the city
m e r c h a n t s a g a i n s t t h e i r A l b a n y c o u s i n s , b u t a l s o t e n d e d t o

36eliminate competition from New England fur traders. Not only
t h e f u r t r a d e w a s s u b j e c t e d t o t h e c o n t r o l o f t h e c i t y . B e t w e e n
1671 and 1673 the Court of Assizes repeatedly forbade the export
of grain from the colony, while permitting the export of flour and
bread. The intention was to require all grain to be milled, bolted,
and baked in the city, and re-exported as a finished commodity.
The beneficiaries were the millers, coopers, bakers, and merchants
o f t h e c i t y ; t h e l o s e r s w e r e t h e f a r m e r s o f t h e r i v e r v a l l e y a n d

37Long Island.

These and other similar and related actions by the Court of
A s s i z e , i n c r e a s i n g l y d o m i n a t e d b y c i t y m e m b e r s , e n r a g e d t h e
e v e r - t u r b u l e n t L o n g I s l a n d c o m m u n i t i e s , w h i c h d e m a n d e d t h e
c r e a t i o n o f a r e p r e s e n t a t i v e a s s e m b l y ; b y 1 6 7 2 S o u t h o l d , E a s t
________________________________________________________________________
34. F r the Order in Council granting the privilege of direct trade to the extento

of three ships a year, see 3 NY Col Docs 165-66.  F r the order bringing theo
trade to a close, see id. at 175-78.

35. T h e c omplicated commercial life of Francis Lovelace is s u m m a r i z e d i n R .
Ritchie, The Duke’s Province: A Study of New Y rk P litics and Society,o o
1664-1691, at 59-60 (1977).

36. S e e 1 M i n u t e s o f t h e E x e c u t i v e C o u n c i l : A d m i n i s t r a t i o n o f F r a n c i s
Lovelace, 1668-1673, at 56-58 (V. P ltsis, ed. 1910); 2 id. at 522-23.a

37. T h e e x p o r t r e s t r i c t i o n s w e r e h i g h l y c o n t r o v e r s i a l a n d d i f fi c u l t t o e n f o r c e .
The sequence of events is described in R. Ritchie,  supra note 35, at 61-63.
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H a m p t o n a n d S o u t h a m p t o n w e r e p e t i t i o n i n g t h e C r o w n t o b e
r e m o v e d f r o m t h e j u r i s d i c t i o n o f t h e D u k e ’ s p r o p r i e t a r y a n d

38returned to the control of Connecticut. The peculiar hybrid of
c e n t r a l i z e d a d m i n i s t r a t i o n a n d r e g i o n a l l y v a r y i n g l a w w h i c h
c h a r a c t e r i z e d t h e c o l o n y ’ s g o v e r n m e n t s e e m e d t o b e w i t h e r i n g
u n d e r t h e s t r a i n o f u n b a l a n c e d e c o n o m i c d e v e l o p m e n t . T h e
p r o c e s s w a s i n fl e c t e d , h o w e v e r , b y t h e o u t b r e a k o f t h e t h i r d
A n g l o - D u t c h w a r , a n d t h e e m b a r r a s s i n g r e o c c u p a t i o n o f N e w
Y rk in 1673.o

T h e w a r w a s b r i e f a n d i t s c o n c l u s i o n , t h e T r e a t y o f W s t -e
m i n s t e r , w h i c h w a s s i g n e d o n F e b r u a r y 9 1 6 7 3 / 4 , s a w t h e
a b a n d o n m e n t o f a n y D u t c h c l a i m s t o N e w N e t h e r l a n d s . T h e
i s s u e o f t h e w a r , i n d e e d , w a s t h e e x p u l s i o n o f t h e D u t c h f r o m
North America. With this result the British and French empires
n o w l o c k e d t h e m s e l v e s i n t h e s t r u g g l e f o r d o m i n a n c e o n t h e
continent which affected all spheres of life (including the law) in
New Y rk until 1763. By the Treaty of W stminster the Duke ofo e
Y rk was spared the expense of an invasion for the reconquest ofo
h i s p r o p r i e t a r y ; o n N o v e m b e r 1 8 h i s n e w g o v e r n o r , E d m u n d
Andros, arrived to reclaim New Y rk.o

T h e i n i t i a l m e a s u r e s o f t h e A n d r o s g o v e r n m e n t w e r e
d i r e c t e d a t r e s t o r i n g t h e b a l a n c e a c h i e v e d u n d e r t h e
a d m i n i s t r a t i o n o f R i c h a r d N i c o l l s . T h e f r a c t i o u s L o n g I s l a n d
t o w n s , h a v i n g r a i s e d m i l i t i a t o s t a n d o f f t h e o c c u p y i n g D u t c h
f o r c e s o n M a n h a t t a n , h a d d e c l a r e d t h e i r i n d e p e n d e n c e a n d
r e t u r n e d t o t h e j u r i s d i c t i o n o f C o n n e c t i c u t . E v e n t h e
c o m m u n i t i e s o f t h e i n n e r I s l a n d w e r e r e s t i v e ; t h e c i t i z e n s o f
Jamaica could not welcome Andros without reminding him of the
assembly that Nicolls had (in their view) promised to call in 1664
a n d d e p l o r i n g t h e i r l a c k o f r e p r e s e n t a t i o n o n t h e G o v e r n o r ’ s

39Council. Andros would have none of this.  With the firmness

________________________________________________________________________
38. The Order in Council, dated July 3 1762, referring this petition to the Council

on F reign Plantations is preserved in 3 NY Col Docs 197-98.  The petitiono
itself is lost.  The committee to which the petition was referred included the
Duke of Y rk. The lack of any further proceedings is hardly surprising.o

39. P tition of Jamaica, December 1 1674, 24 NY Col Mss 25.e
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and absence of tact that would mark his every action through a
l o n g c a r e e r i n c o l o n i a l a d m i n i s t r a t i o n , h e c a l l e d u p o n t h e t o w n
magistrates to answer for their loyalty or be treated as rebels, and
threatened the towns with the same treatment. Having warned
J o h n W i n t h r o p J r . t h a t C o n n e c t i c u t m i g h t n o t m e d d l e i n t h e
matter without securing the King’s extreme displeasure, Andros
w e n t i n p e r s o n t o s e c u r e t h e s u r r e n d e r o f t h e t o w n s , r e t u r n i n g
them to the existing system by measures just short of a show of

40force.

T h e t e r r i t o r i a l r e i n t e g r a t i o n o f t h e c o l o ny was only o n e o f
t h e m a n y m e a s u r e s n e c e s s a r y t o u n d o t h e c o n s e q u e n c e s o f t h e
Dutch occupation, and the legal system of the colony was largely
c o n s c r i p t e d t o t h a t e n d . T h e m i n u t e s o f t h e N e w Y r k C i t yo
Mayor’s Court through the end of 1675 show substantial litigation
c o n n e c t e d w i t h t h e o c c u p a t i o n , a s o w n e r s s o u g h t t o r e c l a i m
property seized by the Dutch,  or to collect rents and debts held in

41abeyance during the occupation. The final extinction of Dutch
claims to the colony produced a harder line on loyalty questions.
F r t h e fi r s t t i m e t h e r e c o r d s r e v e a l p r o s e c u t i o n s f o r s e d i t i o no

4 2a g a i n s t t h o s e w h o s p r e a d r u m o r s o f a D u t c h r e t u r n , w h i l e
A n d r o s a g a i n r e q u i r e d a l l i n h a b i t a n t s o f t h e p r o v i n c e t o s w e a r
loyalty to the Duke.

T h e l o y a l t y o a t h q u e s t i o n p r e c i p i t a t e d a c r i s i s . A n d r o s ’
order was proclaimed in the Mayor’s Court on Saturday, March
1 3 1 6 7 5 , a n d o n M o n d a y e i g h t l e a d i n g m e m b e r s o f t h e D u t c h
merchant community, all of them former office-holders, appeared
i n t h e C o u r t t o r e q u e s t “ a C o n fi r m a t i o n o f t h e i r f o r m e r

4 3p r i v i l e d g e s g r a n t e d t o t h e m b y G o v e r n o u r N i c o l l s . ” T h e s e
p r i v i l e g e s t h e y d e c l a r e d t o b e r e l i g i o u s l i b e r t y , f r e e d o m f r o m
i m p r e s s m e n t , t h e c o n t i n u a n c e o f D u t c h i n h e r i t a n c e r u l e s , a n d
________________________________________________________________________
40. F r the official records of these events, see 14 NY Col Docs 681-85.o

41. See, e.g., Manning v. van Cleyfe, 12/22/74, Minutes of the Mayor’s Court of
New Y rk, 1674-1675, at 7 (K. Scott, ed. 1983); Darvall v. Aldrix, 11/17/74,o
id. at 1; Lawrence v. Bayard, 2/9/74-5, id. at 19.

42. See, e.g., Sheriff v. Cornelis the Fisher & Ogden, 2/19/74-5, id. at 22.

43. Id. at 29.
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f r e e d o m f r o m a n y r e q u i r e m e n t t o t a k e a r m s a g a i n s t t h e D u t c h
n a t i o n . T h e s e g u a r a n t e e s h a d b e e n e x t e n d e d i n t h e a r t i c l e s o f
c a p i t u l a t i o n i n 1 6 6 4 , a n d a g a i n t h e D u t c h i n h a b i t a n t s o f t h e
c o l o n y w e r e i n s i s t i n g u p o n t h e c o n s t i t u t i o n a l s t a t u s o f t h a t
d o c u m e n t . F a c e d w i t h a s i m i l a r c l a i m i n 1 6 6 4 , N i c o l l s h a d
restricted himself to declaring that nothing in the required loyalty

4 4o a t h c o n fl i c t e d w i t h t h e a r t i c l e s o f c a p i t u l a t i o n . A n d r o s , a s
u s u a l , e s c h e w e d c o m p r o m i s e . T h e M a y o r ’ s C o u r t r e f e r r e d t h e
m a t t e r t o t h e G o v e r n o r a n d C o u n c i l , w h i c h t h e s a m e d a y
r e t u r n e d t h e m e s s a g e t h a t “ w i t h o u t C o n d i t i o n , A r t i c l e s o r

45Provisoes they must take the Oath.” After the Dutch merchants
a g a i n r e f u s e d t o s w e a r t h e r e q u i r e d o a t h , a c o m m i t t e e o f t h e
council ordered them held for trial at the next sitting of the Court
of Assizes.  Before a court consisting of 21 English and 4 Dutch
justices, and a jury of twelve English residents of Long Island, the
m e r c h a n t s w e r e c o n v i c t e d o f f o m e n t i n g r e b e l l i o n . T h e j u r y
further convicted them of trading illegally in the province, since
t h e y h a d n o t t a k e n t h e o a t h . T h e p e n a l t y w a s f o r f e i t u r e o f a l l

46lands and goods in the province.    Although the States General
protested the decision in London, the Duke backed Andros in his
d i s p o s i t i on. Sir John W rden w r o t e t o A n d r o s o n Y r k ’ s b e h a l fe o
that the Duke “would have you endeavor upon all occasions to
k e e p e y e p e o p l e i n d u e o b e d i e n c e a n d s u b j e c t i o n , a n d a l l

47inclinations towards mutiny severely supprest.” F ced with thea
r e a l i t y o f t h e s e n t e n c e , a l l o f t h e p e t i t i o n e r s b a c k e d d o w n a n d
took the oath; their punishment was remitted to one-third of their

48estates.

The loyalty oath trial and its outcome are emblematic of the
forces acting on the legal system of New Y rk after the Treaty ofo
W e s t m i n s t e r . T h e c o n v i c t i o n s a n d h a r s h p u n i s h m e n t

________________________________________________________________________
44. See R. Ritchie,  supra note 35, at 69-70.

45. Mayor’s Court Minutes,  supra note 41, at 29.

46. P p e r s c o n n e c t e d w i t h t h e t r i a l a n d s e n t e n c e a r e i n 2 4 N Y C o l M s s 1 7 2 ,a
176K, 186a-k.

47. W rden to Andros, September 15 1675, 3 NY Col Docs 232-34.e

48. See 25 NY Col Mss 14-15.
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d e m o n s t r a t e d t h e e x t e n t t o w h i c h t h e l e g a l a n d a d m i n i s t r a t i v e
system centralized in the Court of Assizes harnessed the colony’s
regional and ethnic tens i o n s i n t h e s e r v i c e o f t h e G o v e r n o r and
Council. The response f r o m t h e D u ke demonstrates once again
t h e s t r e n g t h o f t h e p r o p r i e t o r ’ s c o m m i t m e n t t o c r u s h i n g a n y
“democratical” movements among New Y rk’s inhabitants.o

T h a t t h e A n g l o - D u t c h m e r c h a n t s o f N e w Y r k C i t y ,o
previously in high favor under the Lovelace administration, were
t h e v i c t i m s o f t h e s y s t e m o n t h i s o c c a s i o n w a s f u l l y
u n d e r s t a n d a b l e , b u t t h e s e e v e n t s a l s o p r e s a g e d a g e n e r a l
withdrawal of the Dutch from the legal system of the colony after
1 6 7 5 — a w i t h d r a w a l w h i c h o n e s e e m s t o g l i m p s e i n t h e
d e c r e a s i n g f r e q u e n c y o f s u i t s b y D u t c h p a r t i e s a g a i n s t o t h e r
D u t c h p a r t i e s i n t h e N e w Y r k C i t y M a y o r ’ s C o u r t . N o r , i to
appears, were the Dutch in New Y rk as willing to serve on juries:o
in the 1674-75 period 26% of the jurors in the Mayor’s Court were

49Dutch; by 1681-82, the proportion had fallen to 16%.

T h e r e l a t i v e d i s c o m f o r t o f t h e D u t c h i n h a b i t a n t s o f t h e
p r o v i n c e a f t e r 1 6 7 5 d i d n o t p r e v e n t t h o s e l e a d e r s o f t h e D u t c h
m e r c a n t i l e c o m m u n i t y w h o h a d m a d e t h e i r p e a c e w i t h A n d r o s
a n d t h e p e r m a n e n c e o f E n g l i s h a d m i n istration from r i s i n g w i t h
the times. Frederick Philipse and Stephanus van Cortlandt, both
of whom had served in Lovelace’s Council, were mainstays of the
A n d r o s a d m i n i s t r a t i o n ; b o t h w e r e t o b e r i c h l y r e w a r d e d u n d e r

5 0G o v e r n o r D o n g a n . T h e fi s c a l a s s i s t a n c e o f t h e s e a n d o t h e r

________________________________________________________________________
49. The figures for 1674-75 are my calculation from the minutes, involving the

juries in 17 cases.  The figures for 1681-82 were calculated by Robert Ritchie;
u n f o r t u n a t e l y h e d o e s n o t g i v e u s t h e s i z e o f h i s j u r o r p o p u l a t i o n . S e e
R.Ritchie, supra note 35, at 143.  The proportion of English jurors is almost
identical in my calculation and Ritchie’s, at 71%, probably reflecting a strong
selection bias. The room made by the withdrawal of Dutch jurors appears to
have been taken by French ones; the French population of New Y rk Cityo
expanded rapidly in the latter 1670s, and in Ritchie’s sample they amounted
to more than 12% of the jurors. Less than 2% of the jurors in 1674-75 were
F r e n c h . B e c a u s e o f s e l e c t i o n b i a s , t h e fi g u r e s d o n o t c o n c l u s i v e l y
demonstrate that Dutch inhabitants withdrew from jury service; they might
have been excluded.

50. The creation of the van Cortlandt and Philipsburgh manors is discussed in
Chapter 3.
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m e m b e r s o f t h e m e r c h a n t c o m m u n i t y w a s s t i l l c r u c i a l f o r t h e
f u n d i n g o f t h e g a r r i s o n i n N e w Y r k ; t h e D u k e , i n t e n t u p o no
m a k i n g t h e c o l o n y p a y , w a s b o t h u n a b l e a n d u n w i l l i n g t o
appreciate the depths of his Governor’s fiscal difficulties.

F r merchants like Philipse and van Cortlandt, peace witho
t h e G o v e r n o r was not only a way t o a v o i d t h e e m b a r r a s s m e n t s
t h a t h a d o v e r t a k e n t h e i r m o r e s t i f f - n e c k e d c o m p a t r i o t s — i t w a s
a l s o a m e a s u r e o f p r o t e c t i o n a g a i n s t n e w a n d p o w e r f u l
c o m m e r c i a l c o m p e t i t i o n . A f t e r 1 6 7 4 N e w Y r k b e g a n t o a t t r a c to

5 1i n c r e a s e d a t t e n t i o n f r o m L o n d o n m e r c h a n t s , s e v e r a l o f w h o m
began directly trading into the colony through factors or resident
f a m i l y m e m b e r s . T h i s t r a d e t h r e a t e n e d t h e c a r e f u l l y a r r a n g e d
w e b o f e x p l i c i t m o n o p o l i e s a n d t r a d e r e s t r i c t i o n s t h e c i t y
m e r c h a n t s h a d g a r n e r e d i n t h e p r e c e d i n g d e c a d e . I n c r e a s i n g
c o m p e t i t i o n t h r e a t e n e d t h e l o s s o f t h e L o n g I s l a n d a n d A l b a n y
trades, and made the legal system’s continued bias in their favor
the greatest protection the merchants had. Andros responded to
the situation in support of the interests of Philipse, van Cortlandt,
and their circle. By 1678 Andros and his Council had closed the
river trade to all but ships owned by New Y rk residents with ao
l i c e n s e f r o m t h e G o v e r n o r , a n o r d e r s u p p l e m e n t e d b y a
r e g u l a t i o n requirin g t h e r i v e r t o w n s t o b r i n g t h e i r g o o d s t o t h e

5 2c i t y f o r r e s h i p m e n t . W h e n t h e A l b a n y m e r c h a n t s p r o t e s t e d ,
a l l e g i n g t h e i r t r a d i t i o n a l r i g h t t o d i r e c t f o r e i g n t r a d e , A n d r o s ’
Council rather pointedly inquired whether the Albany merchants
wanted a foreign commerce or a monopoly of the fur trade, and
the Albany commissaries backed down, promising “to do therein
as his honor [the Governor] in his wisdom and sound judgment

________________________________________________________________________
51. I n t h e d e c a d e f o l l o w i n g 1 6 6 4 , r o u g h l y h a l f a d o z e n s h i p s m a d e a d i r e c t

commercial voyage from E n g l i s h p o r t s t o N e w Y r k . I c o u n t f o u r i n t heo
customs entries, PRO E 190/50/5, 62/1, 62/5. Robert Ritchie counts five, a
d i s c r e p a n c y f o r w h i c h I c a n n o t a c c o u n t , a n d w h i c h u n d e r s c o r e s t h e
roughness of the figure. See R. Ritchie, supra note 35, at 109.  W are ine
agreement, in any event, that from 1675 to 1680 eighteen such voyages were
made. PRO E 190/62/1, 5; 66/5; 80/1; 89/10; 91/1; 106/1.  The change in
shipping volume is clearly significant.

52. F r the order directing traffic through the city, dated August 22 1678, 13 NYo
C o l D o c s 5 3 1 - 3 2 ; 2 7 N Y C o l M s s 1 7 5 ( o r d e r A u g u s t 8 1 6 7 8 c l o s i n g r i v e r
trade to unlicensed vessels).
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s h a l l s e e fi t , w h i c h n o d o u b t w i l l t e n d t o t h e p r e s e r v a t i o n a n d
53benefit of the place.”

A d d i t i o n a l l e g a l d e f e n s e s a g a i n s t t h e n e w c o m m e r c i a l
c o m p e t i t i o n w e r e n e c e s s a r y t o t h e c i t y ’ s m e r c h a n t o l i g a r c h s .
O t h e r t r a d e s i n t h e c i t y a l s o p r o fi t e d b y t h e e x p o r t t r a d e ,
p r o m i n e n t l y t h e c a r t e r s a n d t h e c o o p e r s , a n d i n t h e n e w l y
competitive environment they sought to protect their own share
at the expense of the merchants.  The Common Council of the city

5 4a c t e d a g a i n s t a c o m b i n a t i o n o f t h e c a r t e r s i n 1 6 7 7 ; w h e n i n
D e c e m b e r 1 6 7 9 t h e c o o p e r s a g r e e d t o s e t t h e i r o w n p r i c e s , t h e
Governor and Council fined them all, and fired two who worked

55for the customs collector. The final step in the legal response to
heightened competition came in 1680, when after a lapse of seven
y e a r s t h e C o u r t o f A s s i z e s a c t e d t o r e n e w t h e c i t y g r a i n
monopoly. Orders were issued forbidding packing or bolting of
fl o u r o u t s i d e t h e c i t y , a n d r e s t r i c t i n g t h e o w n e r s h i p o f b o l t i n g

56mills and the retailing of grain to city freemen.

While Andros’ response to the economic threat against the
merchant ´ lite was largely a payoff in return for its economic ande
political support of his government, there was also a direct benefit
to the proprietor, for the strict regulation of trade through the city
m a d e t h e p r o p r i e t o r ’ s c u s t o m s r e v e n u e s m o r e c e r t a i n . T h e

________________________________________________________________________
53. The relevant Council minutes for May 6 1679 are in 28 NY Col Mss 86-87.

See 2 Minutes of the Court of Albany, Rensselaerswyck and Schenectady,
1 6 6 8 - 1 6 8 0 , a t 4 1 3 - 1 4 ( A . v a n L a e r t r a n s . & e d . 1 9 2 6 ) . F r t h e s u b m i s s i v eo
answer of the commissaries, dated May 22 1679, see 28 NY Col Mss  99.

54. The order of the “special court” (actually the Mayor and Aldermen sitting to
d i s c h a r g e b o t h a d m i n i s t r a t i v e a n d j u d i c i a l b u s i n e s s a t t h e s a m e s e s s i o n ,
e f f e c t i v e l y t h e M a y o r ’ s C o u r t ) , m a d e O c t o b e r 1 7 1 6 7 7 , d i s c h a r g e d t w e l v e
carmen from the free of the city “for not obeying Comand and Doing their
Dutyes as becomes them in their Places.” After they made submission and
paid a fine they were restored to their privileges, which were to continue to
move cargo at the price set by the Court. See 1 Minutes of the Common
Council of the City of New Y rk 64-65 (H.Osgood, ed. 1905).o

55. T h e c o o p e r s i n t e r e s t i n g l y p r o p o s e d t o fi n e t h o s e w h o d e f e c t e d f r o m t h e
combination’s prices by requiring them to make donations to the city’s poor.
F r t h e a g r e e m e n t i t s e l f , a n d t h e C o u n c i l ’ s r e s p o n s e , s ee 29 N Y C o l M s so
2-3c.

56. See 29 NY Col Mss 29; 2 Albany Minutes,  supra note 53, at 480-83.
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L o n d o n m e r c h a n t s w e r e a p o w e r f u l f o r c e f o r A n d r o s t o r e c k o n
with, however, and they had much to do with securing his recall
in May 1680. Among the charges leveled against him was that of
f a v o r i n g N e w Y r k m e r c h a n t s o v e r m e t r o p o l i t a n t r a d e r s .o
A l t h o u g h h e s u c c e s s f u l l y d e f e n d e d h i m s e l f b e f o r e t h e D u k e ’ s

57managers, Andros did not return to New Y rk.o

T h e d e p a r t u r e o f A n d r o s m a r k e d a t r a n s i t i o n i n t h e
c o n s t i t u t i o n a l d e v e l o p m e n t o f t h e c o l o n y . T h e p e r e n n i a l fi s c a l
d i f fi c u l t i e s w o r s e n e d a s t h e e c o n o m y t u r n e d s h a r p l y d o w n , i n
part as a result of bad weather and a poor harvest in 1679. The
g a r r i s o n r e m a i n e d a s i g n i fi c a n t c h a r g e a g a i n s t f a l l i n g p u b l i c
r e v e n u e s , a n d A n d r o s ’ i n t e r i m r e p l a c e m e n t , C a p t a i n A n t h o n y
Brockholls, the commander of the Albany garrison, was unfitted
b y e x p e r i e n c e a n d c o n n e c t i o n f o r t h e d e l i c a t e p o l i t i c a l t a s k o f
governing New Y rk. By the time Andros was officially relievedo
o f o f fi c e a n d h i s s u c c e s s o r , T h o m a s D o n g a n , c o u l d r e a c h N e w
Y r k t o t a k e u p h i s d u t i e s , w h i c h h e d i d i n A u g u s t 1 6 8 3 ,o
B r o c k h o l l s h a d l a r g e l y l o s t c o n t r o l o f e v e n t s . R e s i s t a n c e t o
p r e r o g a t i v e t a x a t i o n , a l w a y s a f e a t u r e o f t e n s i o n b e t w e e n t h e
e a s t e r n L o n g I s l a n d c o m m u n i t i e s a n d t h e p r o p r i e t o r ’ s
g o v e r n m e n t , n o w fl a r e d e l s e w h e r e i n t h e p r o v i n c e , a n d
B r o c k h o l l s h a d n e i t h e r t h e p o l i t i c a l s k i l l t o o u t m a n e u v e r h i s
o p p o s i t i o n n o r t h e i n fl u e n c e w i t h t h e A n g l o - D u t c h m e r c h a n t
o l i g a r c h y t o m e e t e v e n t h e m o s t p r e s s i n g o f t h e g o v e r n m e n t ’ s
bills.

Nor was the proprietor himself in a position to control the
colony without Andros’ skilled, if high-handed, management on
t h e g r o u n d . T h e D u k e ’ s d o m e s t i c p o l i t i c a l s i t u a t i o n w a s
extremely unfavorable.  He was in exile from 1679 to 1682, and
e v e n h i s c o m p a r a t i v e l y s t a b l e r e s i d e n c e i n E d i n b u r g h t h r o u g h
m u c h o f t h a t t i m e l e f t h i m l i t t l e o p p o r t u n i t y t o d i v e r t a t t e n t i o n
from the pressing affairs at court to his colonial dominions. The
p a t e n t i n g o f t h e P e n n s y l v a n i a c o l o n y t o h i s f r i e n d W i l l i a m

________________________________________________________________________
57. F r the events surrounding the recall of Andros, see R. Ritchie, supra noteo

35, at 117-26.
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58P nn, which removed the Delaware settlements from the Duke’se
c o n t r o l n o t w i t h s t a n d i n g h i s o p p o s i t i o n a n d t h u s d e p r i v e d N e w
Y r k o f a n i m p o r t a n t a s s e t i n a w o r s e n i n g e c o n o m i c s i t u a t i o n ,o
d e m o n s t r a t e s t h e d i f fi c u l t y Y r k e x p e r i e n c e d i n p r o t e c t i n g h i so
colonial interests from exile.

Y rk’s return from exile in March 1682, and his appointmento
o f D o n g a n t o s u c c e e d A n d r o s , m a r k e d t h e b e g i n n i n g o f a n
attempt to resume proprietorial control of New Y rk. Events hado
m o v e d t o o f a r i n t h e i n t e r i m , h o w e v e r , t o m a k e f e a s i b l e a
resumption of government in the style of Andros. The Duke had
repeatedly hinted to Brockholls, presumably for discreet leakage
i n t h e h e a t e d e n v i r o n m e n t o f c o l o n i a l p o l i t i c s , t h a t h e w a s
considering the calling of an elected assembly.  By February 1682,
as Y rk prepared his return to England, a fundamental shift in hiso
t h i n k i n g h a d o c c u r r e d . S i r J o h n W r d e n w r o t e t o B r o c k h o l l se
i n f o r m i n g h i m t h a t Y r k w o u l d p r o b a b l y a g r e e t o c a l l a no
assembly, provided that an agreement could be made in advance
to adopt taxes sufficient to pay off the colony’s public debt and
provide sufficient revenu e t o c a r r y t h e e x p e n s e s o f t h e g a r r ison
a n d g o v e r n m e n t . B r o c k h o l l s w a s i n s t r u c t e d t o d i s c u s s t h i s
p r o p o s a l w i t h i n fl u e n t i a l N e w Y r k e r s , a n d t o t r a n s m i t t h e i ro

5 9s i g n e d r e s p o n s e s t o t h e D u k e f o r h i s s c r u t i n y . D o n g a n w a s
appointed to the governorship in August, selected to carry out the

________________________________________________________________________
58. T h e r e m a r k a b l e a n d p a r a d o x i c a l f r i e n d s h i p o f W i l l i a m P n n a n d J a m e se

Stuart provides yet another insight into P nn’s extraordinary character. Seee
V . B u r a n e l l i , T h e K i n g a n d t h e Q u a k e r ( 1 9 6 2 ) . C o n s i d e r , a s o n e o f t h e
effects of this friendship, the spectacle of P nn acting as mediator betweene
the hapless Brockholls and his opposition during his visit to New Y rk ino
D e c e m b e r 1 6 8 2 . P n n , e x h o r t i n g t h e o p p o s i t i o n t o c o n s i d e r t h e D u k e ’ se
graciousness in agreeing to call an Assembly, “perswaded all P rtys to letta
f a l l t h e i r A n i m o s i t y s , w h i c h t h e y p r o m e s t . ” P n n t o W i l l i a m B l a t h w a y t ,e
October 21 1682, 7 Blathwayt P pers (ms., Colonial Williamsburg). P rhapsa e
P n n s o m e w h a t o v e r e s t i m a t e d t h e e f f e c t i v e n e s s o f h i s m e d i a t i o n ; o n t h ee
other hand, the event tempts one to speculate about the extraordinary effects
on New Y rk history that would have resulted from the appointment of theo
Quaker proprietor as New Y rk’s Governor.o

59. Letter dated February 11 1682, 3 NY Col Docs 317.  Y rk himself repeatedo
the substance of this proposal in advance of Brockholls’ response, offering
the disconcertingly disingenuous reason that he sought “ye common good
… and ye increase of their trade, before my advantages to myself.”  Y rk too
Brockholls, March 28 1682, id. at  318.
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Duke’s new policy. His instructions, sealed on January 27 1683,
6 0c o n t a i n e d s p e c i fi c d i r e c t i o n s f o r t h e h o l d i n g o f e l e c t i o n s ; i n

August Dongan arrived in New Y rk, and on September 13 writso
61of election issued.

Undoubtedly the deteriorating political and fiscal situation
i n N e w Y r k w a s p r e d o m i n a n t l y r e s p o n s i b l e f o r t h eo
a b a n d o n m e n t o f t h e D u k e ’ s l o n g - s t a n d i n g r e s i s t a n c e t o t h e
creation of a representative assembly.  But the proprietor’s legal
p o s i t i o n w a s a l s o c h a n g i n g , a n d i n a d i r e c t i o n w h i c h m a d e
a d h e r e n c e t o h i s p r i o r p o l i c y , h o w e v e r s t r o n g l y h e l d , a d i s t i n c t
l i a b i l i t y . I n 1 6 7 7 t h e L o r d s o f T r a d e , c o p i n g w i t h t h e f r a c t i o u s
b e h a v i o r o f t h e r e p r e s e n t a t i v e a s s e m b l y i n J a m a i c a , d e c i d e d t o
mount a direct assault on its powers. T king the position that thea
constitutional status of the Jamaica assembly derived solely from
t h e g o v e r n o r ’ s i n s t r u c t i o n s , t h e B o a r d d r a f t e d n e w i n s t r u c t i o n s
w h i c h d u p l i c a t e d t h e c o n s t i t u t i o n a l a r r a n g e m e n t r e a c h e d i n
I r e l a n d u n d e r P y n i n g ’ s L a w — t h e J a m a i c a a s s e m b l y w o u l d b eo
r e d u c e d t o a p p r o v i n g o r d i s a p p r o v i n g l a w s d r a f t e d b y t h e
C r o w n , w i t h o u t a n y p o w e r of initiating legisla t i o n . T h e B o a r d ,
m e e t i n g t h e p r e d i c t a b l e J a m a i c a n r e s i s t a n c e , a s k e d t h e L a w
Officers for an opinion on the legality of the new instructions, and
t h e A t t o r n e y G e n e r a l , S i r W i l l i a m J o n e s , r e s p o n d e d w i t h a n
opinion that the colony could constitutionally be governed only
by laws made in Jamaica under the Crown’s authority, and not by
l a w s o r i g i n a t i n g i n E n g l a n d . T h e J a m a i c a n p l a n w a s s c r a p p e d

6 2a c c o r d i n g l y . T h e A t t o r n e y G e n e r a l ’ s J a m a i c a o p i n i o n s i g -

________________________________________________________________________
60. 3 NY Col Docs 311-35.

61. 14 NY Col Docs 770-71.

62. See A. Whitson, The Constitutional Development of Jamaica, 1660-1729, at
82-107 (1929).  The technical situation is somewhat complex, and is not made
more comprehensible by the absence of several important documents. The
L a w O f fi c e r s a p p a r e n t l y t o l d t h e B o a r d t h a t t h e q u e s t i o n w a s o n e w h i c h
s h o u l d b e r e f e r r e d t o t h e J u d g e s f o r t h e i r o p i n i o n . T h e o p i n i o n o f t h e
Attorney General was expressed in this context, and no copy of the opinion
itself seems to have survived.  A question was drawn for submission to the
judges, but there is no record of any opinion in the matter; it may well be
t h a t n o n e w a s r e t u r n e d . T r a c e s o f t h e b u s i n e s s r e n d e r i n g p l a u s i b l e t h e
i n t e r p r e t a t i o n g i v e n i n t h e t e x t m a y b e f o u n d i n [ 1 6 7 7 - 8 0 ] C S P C n o s .
1322-23, 1346-47, 1405-06.
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n i fi c a n t l y u n s e t t l e d t h e p r o p r i e t o r ’ s l e g a l p o s i t i o n f o r t h e c o l -
l e c t i o n o f p r e r o g a t i v e t a x e s i n N e w Y r k ; t h i s w e a k e n i n g o fo
p o s i t i o n m u s t h a v e b e e n c l e a r w h e n n e w s r e a c h e d t h e D u k e i n
the autumn of 1681 that collectors of excise in New Y rk City ando
Albany had been indicted or otherwise proceeded against during

6 3t h e s u m m e r f o r t h e c o l l e c t i o n o f a l l e g e d l y i l l e g a l e x c i s e t a x e s .
T h e l e g a l e v e n t s o f t h e s u m m e r o f 1 6 8 1 p r o v i d e d a t l e a s t a n
i n d e p e n d e n t r e a s o n f o r t h e r e t h i n k i n g o f f u n d a m e n t a l p o l i c y
whose results appeared the following February.

T h e N e w Y r k A s s e m b l y c o n v e n e d f o r i t s fi r s t s e s s i o n o no
O c t o b e r 1 7 1 6 8 3 , a n d r e m a i n e d i n s e s s i o n f o r t h r e e w e e k s . N o
records of its proceedings have survived, and with a handful of

6 4e x c e p t i o n s , t h e e i g h t e e n d e l e g a t e s c a n n o t b e i d e n t i fi e d . T h e
r e s u l t o f t h i s fi r s t b r i e f s e s s i o n w a s a c o l l e c t i o n o f fi f t e e n
s i g n i fi c a n t s t a t u t e s , i n c l u d i n g t h e f a m o u s “ C h a r t e r o f L i b e r t y e s
and Priviledges” and the first judiciary act for the colony.

________________________________________________________________________
63. The proceedings against William Dyre, the Duke’s Collector for the colony,

can be seen in the record of a special session of the Court of Assizes called to
consider a charge of treason against D y r e . S e e M i n u t e s o f J u n e 29-July 2
1681, NYHS Coll 1912, at 8-15. The prosecution had begun in the Mayor’s
C o u r t , w h i c h e v a d e d t h e u n d e s i r a b l e r e s p o n s i b i l i t y o n t h e g r o u n d t h a t
treason had been charged and it had no jurisdiction to try capital cases.  In
Albany, Robert Livingston sued J o h n D e l a v a l , s o n o f t h e f o r m e r c o l l ector
Thomas Delaval, for landing 510 gallons of rum at Albany without paying
excise. Delaval responded by challenging the legal basis of the excise. The
jury in the Albany Mayor’s Court found in a special verdict that the only
w a r r a n t f o r t h e d e f e n d a n t ’ s r e s p o n s i b i l i t y f o r e x c i s e w a s t h e g o v e r n o r ’ s
order, and that the defendant was guilty if and only if the governor’s order
w a s s u f fi c i e n t i n l a w . S e e 3 A l b a n y M i n u t e s , s u p r a n o t e 5 3 , a t 1 5 3 - 5 7
(session of August 29 1681).

64. Mathias N i c o l l s s e r v e d a s s p e a k e r , p o s s ibly holding one of the four seats
from New Y rk City. John Lawrence sat for the city, Cornelius V n Dycko a
a n d D i r k W s s e l s t e n B r o e c k f o r A l b a n y , R y e r J a c o b s e S c h e r m e r h o r n f o re
Schnectady, Hendrick Beekman and William Ashford for Esopus, and Giles
G o d d a r d f o r P m a q u i d . O n e c o n t e m p o r a r y o b s e r v e r c h a r a c t e r i z e d t h ee
membership as predominantly Dutch, but on the basis of surviving data this
s e e m s i m p l a u s i b l e . M o r e l i k e l y t h e r e w e r e t e n E n g l i s h a n d e i g h t D u t c h
delegates. The composition of the Assembly is skillfully analyzed in John
M u r r i n ’ s r e m a r k a b l e u n p u b l i s h e d p a p e r “ E n g l i s h R i g h t s a s E t h n i c
A g r e s s i o n : T h e E n g l i s h C o n q u e s t , t h e C h a r t e r o f L i b e r t i e s o f 1 6 8 3 a n d
L e i s l e r ’ s R e b e l l i o n i n N e w Y r k , ” r e a d a t t h e A m e r i c a n H i s t o r i c a lo
Association meeting, 1973.
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The charter embodied the constitutional consensus in New
Y rk as it had developed from 1664 on.  It defined the powers ando
relationship of the executive and legislative elements of colonial
governance, and further guaranteed religious toleration and other

65fundamental civil and legal rights. T h e c h a r t e r ’ s fundamental
c o n s t i t u t i o n a l a i m w a s t h e e n t r e n c h m e n t o f t h e n e w l y - c r e a t e d
assembly. The power to govern under the King and proprietor
w a s l o d g e d “ f o r e v e r ” i n t h e “ G o v e r n o u r , C o u n c e l l , a n d t h e
p e o p l e m e t t in Generall Assembly.” T h e e x e c u t i v e a u t h o r i t y o f
the Governor was to be exercised with the “advice and Consent”
o f t h e C o u n c i l , w h i c h a l s o b e c a m e t h e s e c o n d h o u s e o f a
b i c a m e r al l e g i s l a t u r e t h r o u g h t h e r e q u i r e m e n t t h a t i t s e p a r a t e l y
approve all legislation. Laws having the assent of Governor and
Council were to remain in effect “untill they shall be repealed by
the authority aforesaid that is to say the Governour Councell and
R e p r e s e n t a t i v e s i n G e n e r a l A s s e m b l y b y a n d w i t h t h e
A p p r o b a c o n o f h i s R o y a l H i g h n e s s e o r E x p i r e b y t h e i r o w n e

6 6L i m i t t a c o n s . ” T h e p r i n c i p l e o f l o c a l l e g i s l a t i v e s u p r e m a c y i n
m a t t e r s o f t a x a t i o n w a s e x p l i c i t l y d e c r e e d i n t h e c h a r t e r , a n d
i m m e d i a t e l y e x e r c i s e d . T h e r a t e s i m p o s e d o n L o n g I s l a n d
i n h a b i t a n t s b y t h e D u k e ’ s L a w s a n d s o o f t e n r e s i s t e d w e r e
r e p e a l e d o u t r i g h t , t o b e r e p l a c e d b y a n e s s e n t i a l l y e q u i v a l e n t

6 7s y s t e m . T h e A s s e m b l y , i n k e e p i n g w i t h t h e d i g n i t y o f a
s o v e r e i g n l e g i s l a t u r e , c l a i m e d f o r i t s e l f i n t h e c h a r t e r a l l t h e
c o n s t i t u t i o n a l p r i v i l e g e s o f P a r l i a m e n t , i n c l u d i n g t r i e n n i a l

________________________________________________________________________
65. See 1 NY Col Laws 111-16.  F r the most detailed account of the charter ando

the antecedent events, see Lovejoy, Equality and Empire: The New Y rk Chartero
of Liberties, 1683, 21 WMQ 3d ser. 493-565 (1964).

66. 1 N Y C o l L a w s 1 1 3 . T h i s p r o v i s i o n p l a c e d t h e N e w Y rkers squ a r e l y i no
opposition to the constitutional position taken by the Board of Trade in the
Jamaica crisis. A critical dispute over the constitution of the British Empire
w a s s o u n d e d h e r e ; o n e w h i c h w a s t o a b s o r b m u c h o f t h e a t t e n t i o n o f
colonial and metropolitan disputants in the great constitutional crisis of the
1 7 6 0 s . S e e J . P . R e i d , T h e C o n s t i t u t i o n a l H i s t o r y o f t h e A m e r i c a n
Revolution: The Authority to Legislate (1990).  In keeping with the position
advanced, the charter itself was submitted to Dongan and his councilors for
a p p r o v a l . S e e 2 J . R . B r o a d h e a d , H i s t o r y o f t h e S t a t e o f N e w Y r k ,o
1609-1691, at 661 (1853).

67. “An act for Repealing the former Lawes ab’t Country Rates and allowance to
the Justices of the P ace,” November 1 1683, 1 NY Col Laws 124.e
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sessions, judgment of the qualifications of members, and privilege
from arrest.

T h e A s s e m b l y ’ s b a s i s o f r e p r e s e n t a t i o n w a s a l s o fi x e d ,
t h r o u g h t h e e s t a b l i s h m e n t o f t w e l v e c o u n t i e s a s e l e c t i o n

6 8d i s t r i c t s . T h e s e c o u n t i e s r e p l a c e d t h e p a t c h w o r k o f
i n c o m m e n s u r a b l e j u r i s d i c t i o n a l a r r a n g e m e n t s t h a t h a d b e g u n
with the erection of Y rkshire in the English parts of the colony ino
1664, and began the process, completed by other legislation in the
session, of revising the structure of local government throughout
the province.  One immediate effect was to establish a substantial
r e s e r v e o f p a t r o n a g e f o r t h e G o v e r n o r , w h o n o w h a d a h i g h
s h e r i f f a n d h i s d e p u t i e s t o a p p o i n t i n e a c h o f t h e c o u n t i e s , i n
addition to the other existing offices.

I n a d d i t i o n t o t h e s t r u c t u r a l a s p e c t s o f c o n s t i t u t i o n a l l a w ,
t h e c h a r t e r a l s o a d d r e s s e d i n d i v i d u a l r i g h t s c o n c e r n s . U s i n g
language taken from Magna Carta and the P tition of Right, thee
A s s e m b l y s o u g h t t o g u a r a n t e e d u e p r o c e s s , t r i a l b y j u r y o f t h e
v i c i n a g e , i n d i c t m e n t b y g r a n d j u r y , t h e r i g h t t o b a i l , a n d f r e e
e x e r c i s e o f C h r i s t i a n w o r s h i p . T h e p r o b l e m s c r e a t e d b y t h e
presence of the garrison in New Y rk induced the addition to theo
c h a r t e r o f p r o v i s i o n s a g a i n s t q u a r t e r i n g o f t r o o p s i n p r i v a t e
homes in peacetime and the employment of martial law against
civilians.  Beyond those elements of civil and legal rights which
subsequent events taught Americans to consider “constitutional”
i n c h a r a c t e r , t h e c h a r t e r a l s o p r o t e c t e d m o r e n a r r o w l y “ l e g a l ”
r i g h t s b y m e a s u r e s i n c l u d i n g a p r o h i b i t i o n o n f o r c e d s a l e o f
f r e e h o l d l a n d i n s a t i s f a c t i o n o f j u d g m e n t s , p r o t e c t i o n o f t h e

________________________________________________________________________
68. The counties taken for granted by the apportionment clauses of the charter

w e r e f o r m a l l y c r e a t e d b y a n o t h e r s t a t u t e o f t h e s e s s i o n . T h e c o u n t i e s
erected were New Y rk (Manhattan), Kings (the Dutch and mixed towns ato
t h e w e s t e n d o f L o n g I s l a n d ) , Q u e e n s ( N e w t o w n e , J a m a i c a , F l u s h i n g ,
Hempstead, and Oyster Bay), Suffolk (from Huntington to Montauk, along
w i t h t h e o u t l y i n g i s l a n d s ) , R i c h m o n d , W s t c h e s t e r , U l s t e r ( t h e v i c i n i t y o fe
E s o p u s , n o w c a l l e d K i n g s t o n ) , A l b a n y ( i n c l u d i n g R e n s s e l a e r s w y c k a n d
S c h n e c t a d y ) , D u t c h e s s ’ s , O r a n g e ( f r o m t h e s o u t h b o r d e r o f U l s t e r t o t h e
u n c e r t a i n b o r d e r w i t h t h e J e r s i e s ) , D u k e ’ s ( N a n t u c k e t a n d M a r t h a ’ s
Vineyard), and Cornwall (P maquid and the Maine settlements). “An Act toe
divide this province & dependencies into shires and Countyes,” November 1
1683, 1 NY Col Laws 121-23.
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dower rights of widows, a n d p r o h i b i t i o n o f “ a l l H e rriotts W rda
Shipps Liveryes primer Seizins yeare day and W st Escheats anda
f o r f e i t u r e s u p o n t h e d e a t h o f p a r e n t s a n d a n c e s t o r s n a t u r a l l

69unaturall casuall or Judiciall, and that forever.”

T h e c h a r t e r o f l i b e r t i e s w a s t h e fi r s t o f t h e A s s e m b l y ’ s
contributions to the settlement of the colony’s legal system. The

7 0s e c o n d , t h e j u d i c i a r y a c t , m a r k e d t h e fi r s t a t t e m p t s b y N e w
Y rk’s inhabitants, convened in a legislature, to structure a systemo

71of law enforcement for the entire colony. The basic structure of
local justice was formalized, and the institution of the town courts
w a s r e v i v e d . T w n c o u r t s , c o n s i s t i n g o f t h r e e c o m m i s s i o n e r so
acting without a jury, were to sit one day a month to determine
all causes of debt and trespass under 40s. Jury trial was permitted
in the town courts, “but at the propper Costs and Charges of the
person desireing the Same.”

Above the town courts in this structure were the Courts of
Sessions, or county courts.  These courts, composed of the Justices
o f t h e P a c e f o r t h e c o u n t y , s a t a t s t a t e d i n t e r v a l s t h r o u g h t h ee
year—semi-annually in most counties, four times a year in New
Y r k C i t y . T h e y w e r e e m p o w e r e d t o t r y t o a j u r y a l l c i v i l a n do

72criminal cases, except capital crimes. In addition to the county

________________________________________________________________________
69. 1 NY Col Laws 115.  The property provisions of the charter, including this

vigorous prohibition of feudal incidents, are discussed in connection with
the development of the land law in Chapter 3.

70. “ A n A c t t o s e t t l e C o u r t s o f J u s t i c e , ” N o v e m b e r 1 1 6 8 3 , 1 N Y C o l L a w s
125-128.

71. Dongan’s instructions ordered him to consult with his council to determine
w h a t i f a n y c h a n g e s t o t h e c o u r t s y s t e m w e r e n e c e s s a r y t o e n s u r e t h e
a d m i n i s t r a t i o n o f j u s t i c e . S e e 3 N Y C o l D o c s 3 3 3 . T h e A s s e m b l y ’ s
p r e e m p t i o n o f t h a t f u n c t i o n i s u n e x p l a i n e d i n t h e r e c o r d s ; p r e s u m a b l y
Dongan let it proceed on the ground that he had adequate remedies if the
r e s u l t i n g l e g i s l a t i o n w a s u n a c c e p t a b l e . T h e v e r y f a c t t h a t t h e A s s e m b l y
u n d e r t o o k t h e t a s k w i t h o u t s u b s t a n t i a l e x e c u t i v e o p p o s i t i o n r e fl e c t s
nonetheless the profound alteration in the balance of political power in the
colony.

72. The operation of the Court of Sessions for W stchester County throughoute
the period from the beginning of English rule through the establishment of
the judicial system of 1691 can be glimpsed in the minutes of proceedings
1 6 5 7 - 1 6 9 6 , 2 P u b l i c a t i o n s o f t h e W s t c h e s t e r C o u n t y H i s t o r i c a l S o c i e t ye
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courts, the statute provided for annual commissions of oyer and
terminer and general jail delivery, empowered to try all criminal
and civil actions, including capital cases, and with removal over
£ 5 a n d j u r i s d i c t i o n i n e r r o r f r o m t h e c o u n t y c o u r t s . F r o m t h e
action of the courts of oyer and terminer appeal lay to the King
for judgments in excess of £100. In addition to these institutions
of common-law justice, the 1683 statute provided for a Court of
C h a n c e r y , t o c o m p r i s e t h e G o v e r n o r a n d C o u n c i l a n d t o “ b e

73Esteemed and accounted the Supreme Court of this province.”

T h i s b u r s t o f l e g i s l a t i v e c r e a t i v i t y i n t h e A s s e m b l y ’ s fi r s t
session effected a transformation in the legal system of the colony.
A s t h e D u k e h a d l o n g f o r e s e e n , t h e c a l l i n g o f a r e p r e s e n t a t i v e
legislature transformed the constitutional law of the province, but
it did so in more than the obvious ways it had been the Duke’s
p u r p o s e t o a v o i d . T h e l e g a l s y s t e m e s t a b l i s h e d u n d e r N i c o l l s ,
with its strongly centralized administration, headed by the highly
politicized Court of Assizes, and its decentralized doctrine, was,
at least in theory, replaced by a new system which inverted the
basic structural features. From the revivified town courts through
t h e j u s t i c e s c o m m i s s i o n e d f o r o y e r a n d t e r m i n e r , t h e e s s e n t i a l
adjudicatory business of the colony would now be done in courts
a t o r b e l o w t h e c o u n t y l e v e l . T h i s a r r a n g e m e n t w a s c e r t a i n l y
d e s i r a b l e i n p r o v i d i n g s u p e r i o r a c c e s s t o t h e c o u r t s i n t h e
geographically dis p e r s e d p r o v i nce, but the advantage perceived
by the legislature was more than mere l y l o g i s t i c a l . Though the
Governor and Council were to be “esteemed” the supreme court
o f t h e p r o v i n c e , o n l y e q u i t y l a y w i t h i n t h e i r j u r i s d i c t i o n ; t h e
o m n i p r e s e n t h a n d o f t h e C o u r t o f A s s i z e s w o u l d n o w b e
r e m o v e d f r o m t h e l a w . W h i l e t h e c o u r t s w e r e g r o w i n g l e s s
________________________________________________________________________

( 1 9 2 4 ) . T h e e d i t i n g , b y D i x o n R y a n F x , r e g r e t t a b l y l e a v e s m u c h t o b eo
desired.

73. 1 N Y C o l L a w s 1 2 8 . I t s h o u l d b e o b s e r v e d t h a t a l t h o u g h t h e C o u r t o f
Chancery was to be considered the Supreme Court of the colony, it had no
j u r i s d i c t i o n i n e r r o r f r o m t h e d e t e r m i n a t i o n s o f t h e c o u r t s o f o y e r a n d
terminer, from which appeal lay only to the King in Council. In addition to
the courts created or continued by the 1683 Act, Governor Dongan in 1685
established a court of exchequer, with jurisdiction to try actions between the
Crown and its subjects in matters affecting the revenue, including title to
land.  See 3 NY Col Docs 389.
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c e n t r a l i z e d , t h e l a w t h e y a d m i n i s t e r e d w a s g r o w i n g m o r e
uniform, as the Assembly concentrated the law-making power in
itself and (as in the property provisions of the charter) began to
establish private law principles applicable throughout the mixed
g e o g r a p h i c a n d e t h n i c d o m a i n s t h a t N i c o l l s a n d h i s s u c c e s s o r s
h a d n o t e v e n a t t e m p t e d t o i n t e g r a t e . I n b o t h s e n s e s — t h a t o f
occupation and of conciliation—the Assembly was fully engaged
in settling the law.

Once again, however, political events in England interfered
w i t h t h e p r o c e s s o f l e g a l s e t t l e m e n t t a k i n g p l a c e i n N e w Y r k .o
A l t h o u g h t h e D u k e ’ s C o m m i s s i o n o f R e v e n u e w a s p r e p a r e d t o
accept most of the Assembly’s work and expected Y rk to sign theo

74Charter of Libertyes for return to New Y rk in late 1684, changeso
 in imperial policy and the status of New Y rk overwhelmed theo

New Y rkers’ attempts to settle their own affairs.  Charles II ando
his advisers’ plans for rationalization of colonial management and
r e d u c t i o n o f t h e a u t o n o m y o f c o l o n i a l g o v e r n m e n t s , v i s i b l e i n
Richard Nicolls’ secret instructions in 1664, returned to the fore in
the closing years of the reign.  The immediate stimulus was the
r e f u s a l o f t h e M a s s a c husetts Bay colony to obey the Naviga t i o n

75Acts. With the revocation of the Massachusetts Bay charter in
October 1684, a complete revision of the imperial constitution as it
a p p l i e d t o t h e N e w E n g l a n d c o l o n i e s b e c a m e i n e v i t a b l e . T h e
d e a t h o f C h a r l e s I I i n J a n u a r y 1 6 8 5 m a d e N e w Y r k a r o y a lo
c o l o n y , a n d s w e p t i t w i t h i n t h e a m b i t o f t h i s d e v e l o p i n g
r e v o l u t i o n . T h e L o r d s o f T r a d e w e r e t h i n k i n g o n t e r m s v e r y
d i f f e r e n t f r o m t h o s e o f t h e D u k e o f Y r k ’ s C o m m i s s i o n o fo
Revenue; the charter the Duke had supposedly signed and sealed
in October 1684 th e K i n g w o u l d feel differently about in March
1685: his Majesty “doth not think fitt to confirm the same. And
as to the government of New Y rk, his Majesty is pleased to directo
that it be assimilated to the Constitution that shall be agreed on

76for New England.”
________________________________________________________________________
74. According to at least one memorandum, the Duke had signed and sealed the

charter by October.  See [1680-84] CSPC no. 1885.

75. See D. Lovejoy,  supra note 15, at 1-20, 122-159.

76. 3 NY Col Docs 357.
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The accession of James II and the creation of the Dominion
o f N e w E n g l a n d a l t e r e d t h e e n v i r o n m e n t i n w h i c h t h e N e w

77Y rkers worked. The new constitution for New England couldo
be agreed o n o n l y w i t h p a i n s t a k i n g c a r e , a n d while the interim
administration of Joseph Dudley was in power in Massachusetts
Bay, Dongan remained in New Y rk. The New Y rk Assembly,o o
which met for two more sessions after 1683, could be dispensed
w i t h m o r e e a s i l y , h o w e v e r , a n d s o r e p r e s e n t a t i v e g o v e r n m e n t
was suspended in 1685.

The integration of New Y rk into the Dominion was only ao
matter of time. The strategic interests of the Crown were focused
o n t h e c o l l i s i o n b e t w e e n N e w E n g l a n d a n d N e w F r a n c e — a
c o l l i s i o n w h o s e m o s t d a n g e r o u s p o i n t s o f c o n t a c t w e r e t h e
Champlain corridor and the junction of the Hudson and Mohawk
v a l l e y s . O n e o f t h e D o m i n i o n ’ s g r e a t a d v a n t a g e s w a s t h e
e n h a n c e d a b i l i t y i t a f f o r d e d t o s u m m o n b l o o d a n d t r e a s u r e t o
defend those gates of empire. The annexation of New Y rk by theo
Dominion in April 1688 was the culmination of the revolution in
t h e i m p e r i a l c o n s t i t u t i o n b e g u n w i t h t h e r e v o c a t i o n o f t h e

78Massachusetts Bay charter. By August Sir Edmund Andros was
b a c k i n N e w Y r k C i t y , n o w a s G o v e r n o r o f t h e D o m i n i o n ,o
celebrating with New Y rkers the happy event of the birth of theo
Prince of W les. The consequences of that moment were largelya
h i d d e n f r o m t h e p a r t i c i p a n t s . A n d r o s ’ s p r e s e n c e s e e m e d t o
c o n fi r m t h e c o m p l e t i o n o f a r e v o l u t i o n i n t h e i m p e r i a l
c o n s t i t u t i o n , b u t i t w a s a l m o s t i m m e d i a t e l y n u l l i fi e d b y a
revolution in the British constitution provoked by the birth of the
b a b y w h o s e a d v e n t c a u s e d b o t h d r u n k e n n e s s a n d a s o m e w h a t
sullen mood of public celebration in New Y rk. The ironies seemo
a l m o s t t o o p e r f e c t , f o r t h e l i b e r t i e s o f E n g l i s h m e n i n N e w Y r ko
w e r e t o b e r e s t o r e d b y a D u t c h p r i n c e ’ s s u c c e s s f u l i n v a s i o n o f
E n g l a n d , w h i l e a D u t c h - a f fi l i a t e d m e r c h a n t o f N e w Y r k C i t y ,o

________________________________________________________________________
77. The most satisfactory account of the creation of the Dominion remains V.

Barnes, The Dominion of New England 5-70 (1923).

78. F r the warrant of annexation, dated March 25 1688, see PRO CO 389/9, ato
466-67; [1685-88] CSPC no. 1674.  F r Andros’ instructions confirming theo
annexation, dated April 16 1688, see 3 NY Col Docs 543-49.
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claiming to hold the province on behalf of the British crown, came
close t o d i s s o l v i n g t h e c o l o n y ’ s p o l i t i c a l s t r u c t u r e i n t he acid of
civil war.

T h e D o m inion’s government collapsed, beginning in Apri l
1689, with an uprising in Boston staged upon confirmation of the
d o w n f a l l o f t h e S t u a r t m o n a r c h y a t h o m e . W i t h i n w e e k s ,
government in New Y rk had collapsed as well, and the vacuumo
o f a u t h o r i t y w a s fi l l e d b y a n i m m i g r a n t G e r m a n m e r c h a n t a n d
militia captain, a member of the Dutch Reformed church, named
J a c o b L e i s l e r , w h o c l a i m e d t o b e g o v e r n i n g t h e p r o v i n c e i n t h e
interest of William and Mary, pending definitive word of the new
s o v e r e i g n s ’ p l e a s u r e . B u t t h e f o u n d a t i o n s o f L e i s l e r ’ s r e g i m e
were never secure; both on Long Island and at Albany there was
resistance to his pretensions to authority, and in New Y rk Cityo
L e i s l e r r e s o r t e d t o i n c r e a s i n g l y r e p r e s s i v e m e a s u r e s d i r e c t e d a t
h i s o p p o s i t i o n , w h i c h w a s l e d b y s o m e o f t h e m o s t i m p o r t a n t
members of the Anglo-Dutch merchant community. By January
1 6 9 0 / 9 1 , s o m e of New Y rk’s leading cit i z e n s w e r e i n j a i l , t h e i ro
e s t ates had been confiscated or lay under t h r e a t o f c o n fi s c a t i o n ,
and the soi-disant Governor seemed to some to be taking leave of
r e a l i t y . W h e n C a p t a i n R i c h a r d I n g o l d s b y , t h e m i l i t a r y r e p -
r e s e n t a t i v e o f t h e n e w l y - a p p o i n t e d R o y a l G o v e r n o r d e m a n d e d
Leisler’s surrender, Leisler was foolish enough to refuse, and an
a r m e d s t a n d - o f f r e s u l t e d , e n d i n g o n l y i n t h e a r r i v a l o f t h e n e w
Governor, Henry Sloughter, in March 1691. Sloughter’s ire was
deliberately inflamed by the local grandees who had suffered at
Leisler’s hands; by the end of May 1961 Leisler and his son-in-law
h a d b e e n e x e c u t e d a f t e r t r i a l o n t r e a s o n c h a r g e s , a n d
c o n fi s c a t i o n s a n d o t h e r r e t r i b u t i v e m e a s u r e s a g a i n s t h i s

7 9s u p p o r t e r s w e r e w e l l u n d e r w a y . T h e e v e n t s o f L e i s l e r ’ s
________________________________________________________________________
79. It is impossible to discuss political life in New Y rk between 1691 and 1710o

without taking constant account of the long-standing effects of the colony’s
s o c i a l a n d p o l i t i c a l p o l a r i z a t i o n d u r i n g t h e L e i s l e r i a n i n t e r r e g n u m . T h e
c o n s e q u e n c e s o f t h i s p o l a r i z a t i o n f o r t h e l e g a l c u l t u r e o f N e w Y r k w i l lo
a p p e a r r e p e a t e d l y t h r o u g h o u t t h i s s t u d y . B u t t h e r i s e a n d f a l l o f J a c o b
L e i s l e r h i m s e l f h a d l i t t l e i m m e d i a t e e f f e c t o n t h o s e s u b j e c t s w h i c h n o w
concern us. Leisler’s Rebellion has not lacked for historical treatment; fine
g e n e r a l a c c o u n t s o f e v e n t s a n d t h e i r l o c a l s i g n i fi c a n c e c a n b e f o u n d i n J .
Reich, Leisler’s Rebellion: A Study of Democracy in New Y rk, 1664-1720,o
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R e b e l l i o n a n d t h e o v e r t h r o w o f t h e D o m i n i o n g o v e r n m e n t i n
New Y rk were to have lasting consequences for the political ando
l e g a l d e v e l o p m e n t o f t h e c o l o n y , b u t t h e c h a n g e s w e r e n o t
reflected during Leisler’s administration in the institutions for the
administration of justice. The period of New Y rk’s incorporationo
in the Dominion of New England was too short for the complete
r e p l a c e m e n t o f t h e 1 6 8 3 j u d i c i a r y s t r u c t u r e b y t h e D o m i n i o n

8 0j u d i c i a r y , a l t h o u g h s o m e c o m m i s s i o n s a p p e a r t o h a v e i s s u e d ;
During his period of control Leisler confirmed the 1683 structure

81while replacing the judges appointed by Governor Dongan. It
 was not until the arrival of Governor Henry Sloughter in March

1 6 9 1 , i n t h e i m m e d i a t e a f t e r m a t h o f t h e r e b e l l i o n , t h a t a n e w
a t t e m p t w a s m a d e t o f o r g e a s y s t e m f o r t h e a d m i n i s t r a t i o n o f
justice in the colony. The outcome of this process, the judiciary

8 2a c t o f 1 6 9 1 , w a s t h e p r i m a r y i n s t i t u t i o n a l s k e l e t o n o f l e g a l
development in New Y rk for the rest of the colonial period.o

Sloughter arrived in New Y rk carrying instructions whicho
i l l p r e p a r e d h i m t o d e a l w i t h t h e f u r i o u s t u r m o i l s t i r r e d b y
L e i s l e r ’ s r o g u e a d m i n i s t r a t i o n . H i s c l i m a c t i c fi r s t d a y s i n N e w
Y rk saw the final confrontation between his troops, commandedo
b y M a j o r R i c h a r d I n g o l d e s b y , a n d L e i s l e r ’ s m i l i t i a — a
c o n f r o n t a t i o n v i r t u a l l y i n e v i t a b l e s i n c e I n g o l d e s b y ’ s a r r i v a l i n
January. The vindictive wrath of the anti-Leislerians upon whom
S l o u g h t e r r e l i e d f o r s u p p o r t o f h i s g o v e r n m e n t d e m a n d e d a n
o u t l e t , a n d t h e G o v e r n o r r e m a i n e d e s s e n t i a l l y t h e c a p t i v e o f
e v e n t s b e y o n d h i s p o l i t i c a l c o n t r o l t h r o u g h t h e f o l l o w i n g t w o

________________________________________________________________________
at 55-126 (1953); R. Ritchie, supra note 35, at 198-231. F r a superb accounto
of the events in New Y rk in relation to the occurrences elsewhere in Britisho
North America in 1689, see D. Lovejoy,  supra note 15, at 251-364.

80. An unambiguous record of a Dominion commission of the peace appears in
Ms. Deeds Richmond Co., liber A, f. 639 (Richmond County Clerk’s Office).
F r further indications of Dominion commissions in New Y rk, see J. Goebelo o
& T. Naughton, Law Enforcement in Colonial New Y rk 21-22 (1944).o

81. See 2 Doc Hist NY 30-36.

82. “An Act for the Establishing Courts of Judicature for the Ease and benefitt of
each respective Citty T wn and County within this Province,” May 6 1691, 1o
NY Col Laws 226.
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83months, until Leisler’s execution on May 16. The restoration of
a n o r m a l p o l i t i c a l l i f e i n t h e c o l o n y w a s n o w b e y o n d h i s , o r
a n y o n e ’ s , c a p a c i t y ; t h e r e s t o r a t i o n o f l e g i t i m a t e i n s t i t u t i o n s o f
government, however, was the most pressing order of business.

S l o u g h t e r ’ s i n s t r u c t i o n s , p r e p a r e d i n i g n o r a n c e o f t h e
p a r t i c u l a r e v e n t s i n N e w Y r k , h a d o f c o u r s e t h e a i m o fo
establishing legitimate institutions.  But the defect of legitimacy at
which they were directed was the defect with which William had
b e e n l a b o r i n g a t h o m e — t h e p r o b l e m o f t h e e x t r a - c o n s t i t u t i o n a l
t r a n s i t i o n of the Crown. F r an entirely different problem— t h eo
m a e l s t r o m o f e t h n i c , r e l i g i o u s , r e g i o n a l , a n d s o c i o e c o n o m i c
h o s t i l i t y w h i p p e d u p b y a n i n t e r i m r e v o l u t i o n a r y
a d m i n i s t r a t i o n — h e a d s a t W h i t e h a l l h a d n o t b e e n p r e s c i e n t
enough to conceive solutions.  P rforce, then, the reconstructione
of the colony must be planned and implemented on the ground;
a s a l w a y s , t h e q u e s t f o r l e g i t i m a c y s t r e n g t h e n e d t h e
representative elements in the government.

This was at least as true with respect to the legal system as
w i t h o t h e r e l e m e n t s o f t h e c o l o n i a l g o v e r n m e n t . S l o u g h t e r ’ s
s u p p l e m e n t a r y i n s t r u c t i o n s , d r a w n u p i n J a n u a r y 1 6 8 9 / 9 0 ,
t e s t i fi e d t o t h e C r o w n ’ s p a r t i c u l a r c o n c e r n w i t h t h e
a d m i n i s t r a t i o n o f j u s t i c e i n t h e c o l o n y , c o n v e y i n g q u i t e c l e a r l y
Whitehall’s policy: in pursuit of legitimacy Sloughter was to do as
l i t t l e a s p o s s i b l e t o d i s t u r b e x i s t i n g l e g a l i n s t i t u t i o n s , a n d i n
p a r t i c u l a r t o a v o i d t h e p o l i t i c a l q u a g m i r e i n t o w h i c h h e w o u l d

84stumble by wholesale replacement of the judges. The pressing
________________________________________________________________________
83. See D. Lovejoy,  supra note 15, at 336-40, 354-58.

84.

Y u shall not displace any of ye Judges, Justices,o
S h e r i f f s o r o t h e r o f fi c e r s o r m i n i s t e r s w i t h i n o u r s a i d
Province of New-Y rk, without good and sufficient cause,o
to be signified unto Us, and to our Committee on Trade
and Plantacons….

Y u s h a l l n o t e r e c t a n y C o u r t o f O f fi c e o fo
J u d i c a t u r e n o t b e f o r e e r e c t e d o r e s t a b l i s h ’ d w i t h o u t o u r
special order

Y u are to transmit unto us with all conveniento
s p e e d a p a r t i c u l a r a c c o u n t o f a l l E s t a b l i s h m e n t s o f
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need, in Whitehall’s view, was for safeguarding the revenue, and
t h i s r e q u i r e d t h e a p p o i n t m e n t o f a n a t t o r n e y g e n e r a l a n d t h e
regular convening of a court of exchequer, presumably much like
the one established by Dongan in 1685. Any further alterations
could be deliberated by the management at the home  office, for
w h o s e c o n v e n i e n c e a r e p o r t o n t h e g e n e r a l s i t u a t i o n w a s t o b e
compiled and transmitted “with all convenient speed.”

T h i s w a s a l l v e r y w e l l , b u t i n t h e c i r c u m s t a n c e s a c t u a l l y
p r e v a i l i n g i n N e w Y r k , i t m a d e n o s e n s e . W h i c h w e r e t h eo
“ s e t t l e d a n d e s t a b l i s h e d ” c o u r t s a n d w h o w e r e t h e j u d g e s w i t h
which Sloughter was forbidden to interfere—Dongan courts and
Dongan judges, Dongan courts and Leisler judges, or Dominion
courts and the scant handful of Dominion judges? No plausible
a n s w e r c o u l d b e d e r i v e d f r o m t h e i n s t r uctions, while Whit e h a l l
c o n c e r n t o a v o i d d i s r u p t i o n o f a n o n e x i s t e n t l o c a l p o l i t i c a l
b a l a n c e w a s s i m i l a r l y i r r e l e v a n t . T h e m a n a g e r s a t h o m e h a d ,
m o r e o v e r , d e p r i v e d S l o u g h t e r o f t h e m o s t i m p o r t a n t t o o l f o r
r e c o n s t r u c t i o n — h i s c o m m i s s i o n s p e c i fi c a l l y e x c l u d e d t h e

85Assembly from any role in the establishment of courts. Again,
 ________________________________________________________________________

J u r i s d i c t i o n s C o u r t s , o f fi c e s a n d o f fi c e r s , P o w e r s ,
Authori t i e s , F e e & Priviledges, granted or settled within
our said Colony to the end you may receive our especiall
directions therein….

W h e r e a s w e c o n c e i v e i t v e r y n e c e s s a r y f o r o u r
Service, that there be an Attorney Generall appointed and
settled … you are with all convenient speed, to nominate
and appoint a fit P rson for that Truste

A n d w h e r e a s i t i s n ecessary t h a t a l l o u r R i g h t s
and Dues be received and recovered, and that speedy and
e f f e c t u a l J u s t i ce be administered in all Cases co n c e r n i n g
o u r R e v e n u e , y o u a r e t o t a k e c a r e t h a t a C o u r t o f
exchequer be called and do meet at all such times as shall
be needful.  And you are to inform Us and our Committee
f o r T r a d e a n d P l a n t a t i o n s … w h e t h e r o u r S e r v i c e m a y
require that a constant Court of Exchequer be settled and
established there….

S u p p l e m e n t a r y i n s t r u c t i o n s , d a t e d J a n u a r y 3 1 1 6 8 9 / 9 0 , 3 N Y C o l D o c s
685-91.

85.

W d o f u r t h e r g i v e & g r a n t u n t o y o u f u l l P w e r &e o
authority with the advice & consent of Our said Council to
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i n s t r u c t i o n s p r e p a r e d f o r o n e e v e n t u a l i t y w o u l d b e f a t a l i n
another; Sloughter no doubt saw quite clearly that any attempt to
r e s o l v e t h e c h a o t i c s i t u a t i o n o f t h e N e w Y r k c o u r t s w o u l do
provoke a storm unless it emerged from the new Assembly.

S l o u g h t e r p r o c e e d e d w i t h a d m i r a b l e c a u t i o n a n d a d d r e s s .
In his opening speech to the newly-convened Assembly, on April
5 1691, Sloughter placed as the prime order of business, directly
a f t e r t h e a d o p t i o n o f t h e r o u t i n e a d d r e s s o f t h a n k s t o t h e K i n g
and Queen, the formation of “A Committee to review and report

86t h e L a w s , C o u r t s a n d S a l a r i e s o f t h e J u dges.” At a mini m u m
t h i s w o u l d p r o v i d e f o r h i m t h e r e p o r t h i s i n s t r u c t i o n s r e q u i r e d
him to transmit to the management at home, and offered a vehicle
f o r t e s t i n g t h e A s s e m b l y ’ s s e n t i m e n t s . N o t h i n g h a p p e n e d , a n d
the situation was too pressing to admit of further delay. On April
15, Sloughter sent a special message to the Assembly:

H i s E x c e l l e n c y a n d C o u n c i l r e c o m m e n d t h e
expediting of a Bill for the establishing of Courts of
Judicature throughout this Province; as also to take
i n t o C o n s i d e r a t i o n t h e A c t o f t h e l a t e A s s e m b l y ,
e n t i t u l e d , A n A c t f o r t h e S e t t l e m e n t o f C o u r t s o f
J u s t i c e a s a F r m f o u n d v e r y a g r e e a b l e t o t h eo

87Constitution of this Government.

The Governor and Council had apparently resolved the situation
to their satisfaction; if the Assembly reenacted the 1683 judiciary
law they would approve it and the problem of the courts would
be resolved through return to the status quo ante. If the Governor
were not literally observing his instructions, he had a strong claim

________________________________________________________________________
erect, Constitute, and Establish such & so many Courts of
Judicature and publique Justice within our said Province
and the T rrito r i e s u n d e r y o u r Government, as you ande
t h e y s h a l l t h i n k fi t a n d n e c e s s a r y f o r t h e h e a r i n g a n d
d e t e r m i n i n g o f a l l c a u s e s a s w e l l c r i m i n a l a s C i v i l
according to Law and Equity.

Commission, dated January 4 1689/90, 3 NY Col Docs 624-25.

86. 1 J Gen Assem 3; 1 J Legis Coun 2.

87. 1 J Gen Assem 4; 1 J Legis Coun 3.
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t o h a v e o b s e r v e d t h e i r s p i r i t . B u t t h e fi n e s s e d i d n o t s u c c e e d
according to its intention.

A c o m m i t t e e o f t h e A s s e m b l y w a s d e l e g a t e d t o s t u d y t h e
problem; it was given two days to work, and at the end of that
t i m e r e p o r t e d . T h e A s s e m b l y t h e r e u p o n o r d e r e d A t t o r n e y
General Thomas Newton to draw a final version of the bill in the

8 8“ M a n n e r a n d F r m ” o f t h e r e p o r t . T h e G o v e r n o r a n d h i so
Attorney General were no doubt surprised by one passage of the
report, providing:

That there be a Supream Court held at the City of
New-Y rk, the first T esday in October, and the firsto u
T e s d a y i n A p r i l , w h i c h s h a l l c o nsist of on e J u d g eu
a n d s i x J u s t i c e s ; w h i c h C o u r t s h a l l h a v e a l l t h e
P o w e r s , P r e r o g a t i v e s , P r e - e m i n e n c i e s a n d
P r i v i l e g e s , a s t h e K i n g ’ s C o u r t s o f K i n g ’ s B e n c h ,
Common Pleas and Exchequer, have at W stminstere
Hall in England. Provided always, That … there shall
be likewise Liberty of Appeals, from the Supream
C o u r t t o t h e G o v e r n o r a n d C o u n c i l , f o r O n e
Hundred P unds, and upwards, giving in Securityo

89as above.

The Assembly’s committee had taken an unexpected step.  It had
abandoned one of the primary structural features of the 1683 act
by establishing a single centralized supreme court, subordinating
t h e d e c e n t r a l i z e d s y s t e m o f c o u r t s o f o y e r a n d t e r m i n e r , f r o m
which appeal would lie to the Governor and Council, rather than
t o t h e K i n g . T h e A s s e m b l y w a s d i s s a t i s fi e d w i t h t h e A t t o r n e y

________________________________________________________________________
88. See 1 J Gen Assem 4.  Julius Goebel says that “except for the few members

w h o h a d s e r v e d a s j u s t i c e s o f t h e p e a c e , n o o n e [ o n t h e A s s e m b l y
c o m m i t t e e ] a p p e a r s t o h a v e h a d t h e l e a s t q u a l i fi c a t i o n f o r t h e t a s k . ” J .
Goebel & T. Naughton, supra note 80, at 25.  With a rare insensitivity to
t e c h n i c a l m a t t e r s , G o e b e l s e e m s t o h a v e m i s s e d t h e s i g n i fi c a n c e o f t h e
committee’s decision to create a Supreme Court, attributing the results of
p o l i t i c a l c r e a t i v i t y t o s i m p l e i n c o m p e t e n c e . A m o r e p e r s p i c a c i o u s
reconstruction of the making o f t h e j u d i c i a r y a c t o f 1 6 9 1 i s f o u n d i n 1 P .
Hamlin & C. Baker, Supreme Court of Judicature of the Province of New
Y rk, 1691-1704, at 49-57 (1959), and I have followed their approach here.o

89. 1 J Gen Assem 5.
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9 0G e n e r a l ’ s p e r f o r m a n c e a s a d r a f t s m a n , a n d t h e A s s e m b l y ’ s
Speaker, James Graham, who had been Attorney General of New
Y rk under Dongan and of the Dominion under Andros, finishedo
t h e w o r k h i m s e l f . G r a h a m w o r k e d s p e e d i l y a n d a p p a r e n t l y
skillfully, completing a draft of the bill in less than one day.  The
b i l l w a s p a s s e d o n A p r i l 2 7 , a n d t h e G o v e r n o r a n d C o u n c i l

9 1a p p r o v e d i t w i t h m i n o r a m e n d m e n t s o n M a y 4 . T w o w e e k s
before Leisler’s execution the Assembly had completed work on
the resettlement of the courts.

T h e s u r p r i s i n g s p e e d w i t h w h i c h t h e A s s e m b l y w o r k e d ,
along with the substantive decision to adopt the institution of a
centralized supreme court, readily adopted by the Governor and
Council despite its fundamental difference from the 1683 act they
had at first recommended as a model, can be readily explained.
The Assembly had adopted the judicial system of the Dominion

92of New England for use in New Y rk. The inspiration for thiso
c h a n g e i n p o l i c y , l i k e s o m u c h e l s e t a k i n g p l a c e i n N e w Y r ko
d u r i n g A p r i l a n d M a y 1 6 9 1 , w a s a n t i - L e i s l e r i a n p o l i t i c s . T h e
Council was of course dominated by the enemies of Leisler, while
Leislerians elected to the Assembly had not been allowed to take
t h e i r s e a t s . P r e s s u r e o n S l o u g h t e r f o r L e i s l e r ’ s e x e c u t i o n c a m e
from the Councilors Nicholas Bayard, Stephanus V n Cortlandt,a
a n d W i l l i a m N i c h o l s , a l o n g w i t h t h e A s s e m b l y ’ s S p e a k e r , t h e
f o r m e r D o m i n i o n A t t o r n e y G e n e r a l a n d d r a f t s m a n o f t h e

9 3J u d i c i a r y A c t , J a m e s G r a h a m . F r t h e s e l e a d e r s o f t h e a n t i -o
________________________________________________________________________
90. See 1 J Gen Assem 8.

91. The amendments were to provide for a term of eight days rather than five
for the Supreme Court, for appeal to the Governor and Council rather than
the Court of Chancery (identical personnel, but in strict verbal conformity
with Sloughter’s commission), and for expiration of the bill after two years.
See 1 J Legis Coun 6.  This last provision, which was to become relevant
later, was probably intended as protection for Sloughter, who had violated
the terms of his commission in allowing the Assembly to create the court
s y s t e m . A f t e r e x p i r a t i o n , i t w a s p r o b a b l y s u p p o s e d , h e c o u l d r e t u r n t h e
courts to the status of an executive creation.

92. The Dominion Judiciary Act of March 3, 1687 is included in 1 Laws of New
Hampshire 190-94 (A. Batchellor, ed. 1904).  F r an examination of the texto
of the 1691 act, showing its descent from the Dominion act, see 1 P. Hamlin
& C. Baker,  supra note 88, at 56-57.

93. See D. Lovejoy,  supra note 15, at 356-57.
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L e i s l e r i a n f a c t i o n , n o w b e c o m e t h e “ c o u r t ” p a r t y u n d e r t h e
S l o u g h t e r a d m i n i s t r a t i o n , t h e e s t a b l i s h m e n t o f a s t r o n g l y
c e n t r a l i z e d l e g a l s y s t e m u n d e r a s i n g l e S u p r e m e C o u r t , w i t h
ultimate appellate jurisdiction in the Governor and Council, was
a b u l w a r k a g a i n s t t h e p o s s i b i l i t y o f L e i s l e r i a n a g i t a t i o n . T h e
m a c h i n e r y i n t e n d e d t o p r o v i d e c e n t r a l i z a t i o n i n t h e i n t erest s o f
e m p i r e u n d e r t h e D o m i n i o n w o u l d n o w b e a d o p t e d f o r m o r e
local political purposes.

There was more to the 1691 act, however, than the creation
o f a n a n t i - L e i s l e r i a n S u p r e m e C o u r t . T h e t o w n c o u r t s , u n d e r
s u s p i c i o n f r o m t h e t i m e o f N i c o l l s a s a n o v e r l y “ d e m o c r a t i c ”
institution, were replaced by a broad authority in the appointed
Justices of the P ace, w h o s e c i v i l j u r i s d i c t i o n included claims ofe
debt or trespass to the value of 40s. Juries were to be provided at
t h e d e m a n d o f e i t h e r p a r t y , b u t t h e s t a t u t e e n v i s i o n e d j u s t i c e s
sitting without a jury, assisted only by a second freeholder of the

94venue.

T h e l a r g e r i n t e r m e d i a t e c o u r t s o f t h e C o l o n y w e r e
c o n s t r u c t e d b y a g g r e g a t i n g J u s t i c e s o f t h e P e a c e . T h e A c t
p r o v i d e d f o r a g a t h e r i n g o f t h e J u s t i c e s s e m i - a n n u a l l y i n a l l
c o u n t i e s ( t h r e e t i m e s a n n u a l l y i n A l b a n y a n d q u a r t e r l y i n N e w
Y rk City) to act as General Sessions. Special commissions issuedo
t o s o m e o f t h e J u s t i c e s a t t h e S e s s i o n s t o c o m p o s e a C o u r t o f
Common Pleas for the county, with final jurisdiction to determine
all actions “Tryable att the Comon Law of what Nature or kind
s o e v e r ” v a l u e d a t £ 2 0 o r l e s s ; i n N e w Y r k a n d A l b a n y t h eo
respective Mayor’s Courts substituted for the Courts of Common
P l e a s , a n d t h e i r t r a d i t i o n a l l y s o m e w h a t m o r e e x p a n s i v e

95jurisdictions were explicitly confirmed. Appeal by writ of error
or certiorari lay from the Common Pleas to the Supreme Court,
whose jurisdiction in the final form of the bill included “all pleas,
C i v i l l C r i m i n a l l , a n d M i x t , a s f u l l y & a m p l y t o a l l I n t e n t s &
p u r p o s e s w h a t s o e v e r , a s t h e C o u r t s o f K i n g ’ s B e n c h , C o m o n
Pleas, & Exchequer within their Majestyes Kingdome of England,
________________________________________________________________________
94. 1 NY Col Laws 227.

95. Id. at 228.
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96have or ought to have,” for judgments in excess of £20. From
t h e S u p r e m e C o u r t , a p p e a l b y e r r o r l a y t o t h e G o v e r n o r a n d
Council for judgments over £100, and from there to the King in

97Council for judgments over £300. These arrangements for the
l o w e r c o u r t s o f t h e p r o v i n c e a l s o a i d e d t h e i m p o s i t i o n o f a n t i -
L e i s l e r i a n c o n t r o l . T h e b r o a d r a n g e o f p o w e r s g i v e n t o t h e
a p p o i n t e d J u s t i c e s o f t h e P e a c e , b o t h a s q u a s i - i n d e p e n d e n t
magistrates in the towns and as the aggregate Bench at Sessions
of the P ace and Common Pleas, put the anti-Leislerian party ine
alliance with the Governor fully in charge of the administration of
justice at every level.

T h e o v e r a l l e f f e c t o f a n t i - L e i s l e r i a n j u d i c i a l r e f o r m w a s t o
a d v a n c e v e r y s i g n i fi c a n t l y t h e p r o c e s s o f l e g a l h o m o g e n i z a t i o n
throughout the province. Not only the creation of the Supreme
Court, to be “Duely & Constantly kept att the Citty of New Y rkeo

98and not Elsewhere,” reduced the geographical heterogeneity of
the court system—the county structure adopted in 1683 now had
associated with it a uniform system of larger trial courts, to which
t h e M a y o r ’ s C o u r t s o f N e w Y r k a n d A l b a n y w e r e fi n a l l yo
assimilated. Regional differences in the basic institutions had, at
least formally, come to an end.

A similar process with respect to the sources of the law can
a l s o b e g l i m p s e d i n t h e e v e n t s o f 1 6 9 1 . F r t h e fi r s t t i m e , t h eo
jurisdictions of the courts were specifically demarcated according

99to the bounds of something called the common law, which is

________________________________________________________________________
96. Id. at 229.

97. I d . a t 2 3 0 - 3 1 . A r e a s o n a b l y c o m p r e h e n s i v e v i e w o f t h e r e s u l t i n g c o u r t
structure in New Y rk is provided in No t e , L a w i n C o l o n i a l N e w Y rk: Theo o
Legal System of 1691, 80 Harv. L. Rev. 1757, 1761-69 (1967).  Some caution
s h o u l d b e e x p r e s s e d r e g a r d i n g t h e a u t h o r ’ s c l a i m t h a t t h e 1 6 9 1 a c t
amounted to “reception” of the common law, a point dealt with below.

98. 1 NY Col Laws 229.

99. There is a single reference to causes at common law in the judiciary act of
1683, in the definition of the jurisdiction of the courts of oyer and terminer,
see 1 NY Col Laws 127, in order to distinguish its jurisdiction from that of
the Court of Chancery, which was limited to causes at equity. The purpose
seems to have been to use familiar words to limit the jurisdictional reach of
the Governor and Council.  Reference to common law was also made in the
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r e f e r r e d t o i n v i g o r o u s l a n g u a g e a s a s y s t e m a d m i n i s t e r e d b y
royal courts in England.  F r those who occupy themselves witho
the recreation of seeking the magic moment of “reception” of the
common law, the language of the 1691 act may seem like the Holy
G r a i l . S u c h a n i n t e r p r e t a t i o n i s t o o s w e e p i n g . T c h n i c a le
questions about which laws were in force in New Y rk, and howo
t h e y c a m e t o b e t h a t w a y , w o u l d p e r s i s t t h r o u g h o u t t h e
e i g h t e e n t h c e n t u r y ; t h e y c o u l d n o t b e r e s o l v e d , a t l e a s t i n t h e
m i n d s o f t h e m e n w h o a r g u e d a b o u t t h e m , b y r e f e r e n c e t o a
single event called “reception.”  But if the 1691 act is not in itself
this instantaneous process of reception, it is an important, indeed
d o m i n a n t , s i g n p o s t o f a n o t h e r m o r e g r a d u a l p r o c e s s c a l l e d
A n g l i c i z a t i o n . L e i s l e r ’ s R e b e l l i o n m a r k e d , a m o n g o t h e r t h i n g s ,
t h e l a s t a t t e m p t b y t h e D u t c h t o r e t a i n a l e a d i n g r o l e i n t h e

1 0 0c u l t u r e , s o c i e t y , a n d g o v e r n m e n t o f t h e p r o v i n c e . T h e a n t i -
L e i s l e r i a n a s c e n d a n c y c o m p r i s e d A n g l o - D u t c h m e r c h a n t
oligarchs like Bayard, V n Cortlandt, and Philipse along with thea
fi g u r e s o f E n g l i s h i n fl u e n c e , b u t t h e l a n g u a g e i n w h i c h i t d i d
b u s i n e s s , i n c l u d i n g t h e b u s i n e s s o f g o v e r n i n g , w a s E n g l i s h . To
d e s c r i b e t h e l a w a n d i t s a d m i n i s t r a t i o n w a s n o w a n e x e r c i s e i n
t h e u s e o f E n g l i s h t e r m s , a n d t h e s e b r o u g h t a l o n g w i t h t h e m
m o r e fi r m l y t h a n e v e r t h e e n t i r e e x t e n s i v e s u i t e o f i n t e l l e c t u a l
baggage which it is the human genius to pack into language. At
the highest level of description, where legislators, governors, and
royal managers wrote and read, ethnic privilege for the English
gave the appearance that homogeneity had also been achieved in
the law of New Y rk.o

The judiciary act of 1691 brought to a close the first period
in the legal settlement of New Y rk. From the administration ofo
N i c o l l s i n 1 6 6 4 t o t h e a d m i n i s t r a t i o n o f S l o u g h t e r i n 1 6 9 1 , t h e
s y s t e m s e e m s , a s w e f o l l o w i t s d e v e l o p m e n t i n t h e o f fi c i a l
records, to coalesce.  In stages, the heterogeneities of region and
e t h n i c i t y w h i c h p o s e d s u c h o b s t a c l e s t o N i c o l l s a r e s m o o t h e d
________________________________________________________________________

Charter of Libertyes and Priviledges, in connection with the declaration of
property law principles, which are discussed in Chapter 3, infra.

100. This conclusion is well expressed and sensibly argued by Robert Ritchie. See
R. Ritchie,  supra note 35, at 238.



Beginnings, 1664-1691 63

a w a y . T h e p r o c e s s e s o f i n s t i t u t i o n a l a n d i n t e l l e c t u a l c e n -
tralization do not proceed in parallel, nor are they uninterrupted,
b u t m e a s u r e d b y i t s e n d p o i n t s o v e r t h r e e d e c a d e s , t h e p r o c e s s
revealed by the records is coherent and comfortingly rational.

In one sense, this picture is accurate. The period from 1664
to 1691 does exemplify the process of legal settlement in both its
aspects. Institutions did appear and flourish, populating a legal
s p a c e p r e v i o u s l y e m p t y , a n d t h i s i s t h e fi r s t m e a n i n g o f
s e t t l e m e n t . I n a d d i t i o n , t h o s e i n s t i t u t i o n s d i d p a r t i c i p a t e i n
reconciling differences of region and culture, tending towards the
e s t a b l i s h m e n t o f a h o m o g e n e o u s s y s t e m o f l e g a l e n t i t i e s
institutional and doctrinal.  The process of reconciliation was not
ultimately peaceful, for Anglicization involved the imposition of
s u b s t a n t i a l s o c i a l p r e s s u r e s ; o n e r e s u l t a n t o f t h o s e A n g l i c i z i n g
forces is the explosion known as Leisler’s Rebellion.

Y t this story of settlement, like the alternative, unreal storye
o f r e c e p t i o n , i s t o o n e a t , t o o r a t i o n a l , t o o l i t t l e a f f e c t e d b y
c o n t i n g e n c y . B e n e a t h t h e s u r f a c e , a s w e h a v e s e e n , t h e e v e n t s
which in the aggregate make up the outline of the smooth process
of settlement are seen to be much less systematic. The settling of
a legal culture, seemi n g l y d e t e r m i n e d , a p p e a r s i n s t e a d t o r e sult
from political, strategic, and economic contingency. Elements of
t e c h n o l o g y c o n t r i v e d f o r o n e purpose were adapted t o a n o t h e r ,
w h i l e t h e a l e a t o r y j u x t a p o s i t i o n s o f m e t r o p o l i t a n a n d i m p e r i a l
p o l i t i c s d r o v e t h e u n s y s t e m a t i c s y s t e m i n u n a n t i c i p a t e d
directions. At the scale of generality in which we are left by the
s o u r c e s t h e m s e l v e s , i t b e c o m e s i m p o s s i b l e t o g i v e a b s t r a c t
reasons for the phenomena of the law.  Instead of imagining that,
like lawyers, it is our business to explain why things had to be as
t h e y w e r e , w e m u s t b e p r e p a r e d t o c o n t e n t o u r s e l v e s w i t h a
sufficient story about how they came to be.

The settlement of the courts in the 1690s was one half of the
development in the legal system’s social institutions.  Though the
p r o c e s s o f s t r u c t u r i n g t h e c o u r t s w a s l a r g e l y c o m p l e t e b y 1 7 0 0 ,
t h e d e v e l o p m e n t o f t h e l e g a l p r o f e s s i o n — t h e c a d r e t h a t
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a d v o c a t e d f o r c l i e n t s a n d s a t a s j u d g e s i n t h e c o u r t s — w a s j u s t
b e g i n n i n g . T h e d e v e l o p m e n t o f t h e p r o v i n c i a l B a r r e v e a l e d
a n o t h e r s e t o f c o n t i n g e n t r e l a t i o n s b e t w e e n l o c a l a n d I m p e r i a l
p o l i t i c s a n d t h e e v o l u t i o n o f t h e l e g a l s y s t e m . P l i t i c a l a n do
constitutional controversies that seemed to have been resolved in
t h e s e t t l e m e n t o f 1 6 9 1 r e c u r r e d u n d e r a l t e r e d c o n d i t i o n s .
U l t i m a t e l y i t w a s t h e s o c i a l c o h e s i o n o f t h e l a w y e r s t h a t
p r e v e n t e d d i s r u p t i o n o f t h e l e g a l s y s t e m i n t h o s e r e n e w a l s o f
controversy. The history of the New Y rk Bar from 1691 to theo
coming of independence completes our picture of the settlement
of the provincial legal institutions.



Chapter 2

A Settled Profession: the Provincial Bar

___________________________________________________________

The institutional aspect of legal settlement in the province of
N e w Y r k i n v o l v e d m o r e t h a n t h e e s t a b l i s h m e n t o f t h e c o u r t s .o
Integral to the process of settlement was the development of an
indigenous legal profession—a cohort of specialists, differentiated
f r o m t h e r e s t o f t h e c o m m u n i t y , c a p a b l e o f p e r f o r m i n g i n a n d
administering the institutions of the legal system, and collectively
and individually reaping the profits of justice in the form of fees
in office and as advocates in the dispute-resolution system.  The
p r o g r e s s i v e a r t i c u l a t i o n o f t h e elements of a self- r e n e w i n g l e g a l
profession is a central theme in the story of legal settlement; with
its completion the process of institutional settlement may be said
to have reached its fulfillment.

The development of the legal profession over the course of
t h e p r o v i n c i a l p e r i o d p r e s e n t s t w o p r i m a r y t h e m e s . T h e fi r s t
m i g h t be called the “localization” of the profession, as t h e N e w
Y r k B a r c h a n ged in distinct, largely g e n e r a t i o n a l s t a g e s f r o m ao
purely immigrant cadre of unregulated practitioners to a locally-
trained collection of counsel w h o b y a n d l a r g e h a d inherited or
expected to pass on their practices. The second primary theme,
c l o s e l y r e l a t e d t o t h e fi r s t , i s t h e p o l i t i c a l a n d i n t e l l e c t u a l
c o a l e s c e n c e b y w h i c h t h i s i n c r e a s i n g l y l o c a l i z e d c a d r e a l s o
became an internally organized guild capable of resisting external

65
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p o l i t i c a l c o n t r o l , i n t e l l e c t u a l l y d e v e l o p e d e n o u g h t o r e g a r d i t s
d o c t r i n e a n d p r a c t i c e a s d i s t i n c t i v e l y N e w Y r k , r a t h e r t h a no
English or British, law.

The formation of a legal profession in New Y rk, as so mucho
e l s e , p r o c e e d e d f r o m E n g l i s h r o o t s , a n d w i t h l e s s a m b i g u i t y o f
origin than was true, for example, with respect to the land law or
the m e c h a n i s m s f o r t h e s ettlement of commercial disputes. But
while the construction of the Bar was in the first instance a major
c o m p o n e n t o f t h e A n g l i c i z a t i o n o f t h e p r o v i n c e , t h e d o -
mestication of the legal community contributed over time to the
N e w Y r k e r s ’ r e c o g n i t i o n t h a t t h e y o c c u p i e d a s o c i e t y d i s t i n c to
f r o m t h a t o f t h e m e t r o p o l i s . D e p e n d e n c e o n E n g l i s h i d e a s a n d
p e r s o n n e l o n t h e o n e h a n d , a n d c o n t i n u o u s i m m e r s i o n i n t h e
fiercely partisan political life o f t h e p r o v i n c e o n t h e o t h e r , w e re
t h e b a s i c u n d e r l y i n g c o n d i t i o n s w i t h i n w h i c h t h e s o c i a l a n d
professional development of the Bar took place.

I n t h e b e g i n n i n g , t h e w o r d s w e r e E n g l i s h . T a g r e a t e ro
e x t e n t t h a n i n t h e s u b s t a n t i v e a r e a s o f d o c t r i n e , e v e n t s a n d
i n s t i t u t i o n s p r i o r t o 1 6 6 4 h a d l i t t l e i n fl u e n c e o v e r t h e e a r l y
c o n t o u r s o f p r o v i n c i a l d e v e l o p m e n t . N e i t h e r t h e s t r e n g t h s n o r
t h e w e a k n e s s e s o f D u t c h p u b l i c a d m i n i s t r a t i o n — t h a t i s , n e i t h e r
t h e p r e f e r e n c e f o r d i s p u t e r e s o l u t i o n b y g o e d e m a n n e n , n o r t h e
t e n d e n c y t o w a r d d i c t a t o r i a l c o n t r o l b y d i r e c t o r s - g e n e r a l f r o m
K i e f t t o S t u y v e s a n t — e n c o u r a g e d t h e d e v e l o p m e n t o f s p e c i a l i s t

1l a w y e r s i n N e w A m s t e r d a m , w h i l e the Ne w E n g l a n d e r s t r a n s -

________________________________________________________________________
1. This statement does not imply the complete absence of Dutch lawyers from

N e w N e t h e r l a n d s . M a n a g e m e n t u n d e r t h e D u t c h , a s u n d e r t h e E n g l i s h ,
required officials for the dispatch of legal business, and several advocates
and notaries (the civil law equivalent of attorneys at law) were prominent in
t h e a f f a i r s o f N e w A m s t e r d a m . I n t h i s c o n n e c t i o n o n e m i g h t m e n t i o n
Adriaen V n der Donck, who in 1653 was granted a license to practice as ana
a d v o c a t e i n N e w N e t h e r l a n d s , a f t e r h a v i n g r e c i t e d h i s l a w d e g r e e f r o m
L e y d e n a n d h i s a d m i s s i o n t o t h e B a r i n H o l l a n d . S e e P . H a m l i n , L e g a l
Education in Colonial New Y rk 84 n.3 (1939). Notary Allard Anthony waso
one of the wealthiest citizens of New Amsterdam at the time of the conquest
a n d , a s p a r t o f t h e p o l i c y o f c o n c i l i a t i o n o f D u t c h institutions i n t h e fi r s t
years of English rule, was the first sheriff of New Y rk City. Most of theo
s m a l l l e g a l f r a t e r n i t y o f N e w A m s t e r d a m r e s p o n d e d d i f f e r e n t l y t o t h e
events of 1664; at least two of the city’s notaries, Dirck V n Schelluyne anda
L o d e w y c k C o b e s , m o v e d t o A l b a n y a n d t h e s u r r o u n d i n g D u t c h c o m -
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planted to Long Island, with their town courts and lay officials,
s h a r e d t h e a m b i v a l e n c e c o n c e r n i n g p r o f e s s i o n a l l a w y e r s s o

2m a r k e d i n t h e l i f e o f t h e B a y C o l o n y f r o m w h i c h t h e y s p r a n g .
T h e i m a g e o f u n p o p u l a t e d l e g a l s p a c e f r o m w h i c h s e t t l e m e n t
begins more succinctly expresses the professional environment of
the new province than any other of its legal elements.

D e a r t h o f p o p u l a t i o n w a s t h e e s s e n c e o f t h e p r o b l e m .
A c c o m p a n y i n g R i c h a r d N i c o l l s o n h i s e x p e d i t i o n i n 1 6 6 4 w e r e
t h r e e t r a i n e d m e m b e r s o f t h e E n g l i s h B a r , o f w h o m M a t t h i a s
Nicolls was to exercise the most important long-term influence on
t h e l e g a l l i f e o f t h e c o l o n y . T h e s e t h r e e c o n s t i t u t e d t h e e n t i r e
c o r p s o f t r a i n e d E n g l i s h t a l e n t i n t h e n e w p r o v i n c e , a n d a
shortage of educated lawyers would prove to be one of the most
s i g n i fi c a n t e n v i r o n m e n t a l c o n s t r a i n t s o n t h e i n s t i t u t i o n a l
s t r u c t u r e o f t h e p r o v i n c i a l l e g a l s y s t e m .   T h e d o m i n a n t
i m p o r t a n c e o f l a y j u s t i c e s t h r o u g h o u t t h e p r o v i n c i a l h i s t o r y o f
New Y rk has already been remarked.o

E s t a b l i s h m e n t o f a s y s t e m f o r E n g l i s h g o v e r n a n c e o f t h e
province under Nicolls, Lovelace, and Andros proceeded, as we

3have already seen, in a pattern of slow replacement of diversity
by uniformity, both of institutions and of doctrine.  This process,
not surprisingly, concentrated the tiny coterie of English-trained
l a w y e r s a t t h e c e n t e r o f t h e s y s t e m , c l o s e t o t h e p e r s o n o f t h e
G o v e r n o r a n d t h e i n s t i t u t i o n o f t h e C o u r t o f A s s i z e s , w h i c h
p r o v i d e d t h e o n l y d e g r e e o f l e g a l u n i f o r m i t y o f w h i c h t h e
government was initially capable.

E v e n a t t h e c e n t e r o f t h e s y s t e m , t h e s m a l l s i z e o f t h e
p r o f e s s i o n a l c a d r e d i c t a t e d t h e a b s e n c e o f a n y i n s t i t u t i o n t h a t
might be called a Bar, that is, a group of professionalized counsel
a v a i l a b l e f o r r e t e n t i o n b y p r i v a t e p a r t i e s f o r t h e p r o s e c u t i o n o r

________________________________________________________________________
munities. F r an account of the Dutch legal community in the transition too
E n g l i s h r u l e , s e e 5 J . S u l l i v a n , H i s t o r y o f N e w Y r k S t a t e , 1 5 2 3 - 1 9 2 7 , a to
1874-90 (1927).

2. See G.L. Haskins, Law and Authority in Early Massachusetts 186 (1960).

3. See Chapter 1, supra.
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defense of litigation. The records of the Court of Assizes available
f o r t h e p e r i o d f r o m 1 6 8 0 t o 1 6 8 2 , f o r e x a m p l e , s h o w o n l y
occas i o n a l r e f e r e n c e s t o t h e a p p e a r a n c e o f a t t o r n e y s f o r p a r t i e s,
a n d m a n y o f t h e s e a r e c a s e s i n w h i c h t h e “ a t t o r n e y ” i s a n

4attorney-in-fact. The pool of legal knowledge was small enough
to require the participation of all the lawyers on the Bench and on
the staff of the Court; thus in a 1682 case where the provision of
l e g a l c o u n s e l w a s a n e c e s s i t y o f f o r e i g n p o l i c y , b e c a u s e a l o c a l
s a c h e m w i s h e d t o b r i n g a n a p p e a l o f a n a d v e r s e p r o p e r t y
determination, the Clerk of the Court, John W st, was appointede

5“to manage and Plead this Cause in the Behalfe of the Indians.”

T h a t s u c h a s i t u a t i o n p r e v a i l e d a t t h e c e n t e r o f t h e
p r o v i n c e ’ s l e g a l l i f e i m p l i e s , o f c o u r s e , a n e v e n m o r e p r o f o u n d
a b s e n c e o f l a w y e r s e l s e w h e r e . T h e r e c o r d s o f t h e W s t c h e s t e re
C o u n t y C o u r t o f S e s s i o n s s h o w n o p a r t i c i p a t i o n b y a t t o r n e y s
until well after 1690, for example, and while the withdrawal of a
f e w t r a i n e d D u t c h a d v o c a t e s i n t o t h e i r h i n t e r l a n d e s t a t e s m a y
h a v e s l i g h t l y i m p r o v e d t h e a v a i l a b i l i t y o f c o u n s e l i n t h e u p p e r
Hudson River V lley, where lawyers had been nonexistent beforea

6the conquest, the records are too scant and too scattered for the
effect to be clearly observed.

T h e a b s e n c e o f a p r o f e s s i o n a l B a r c o m p r i s e d o f p e r s o n s
trained in the institutions of the English law does not imply the
a b s e n c e o f s e a s o n e d l i t i g a t o r s . M e n o f a f f a i r s , m e r c h a n t s
primarily, c o n d u c t e d t h e i r o w n litigation, and in their guises as
e x e c u t o r s , h u s b a n d s , a n d a t t o r n e y s - i n - f a c t f o r c o r r e s p o n d e n t s
abroad, for others as well. In this sense, the very phrase “legal
p r o f e s s i o n ” c o n v e y s a d e c e p t i v e m e s s a g e , f o r a s y s t e m w h i c h
r e l i e s a s h e a v i l y a s t h e p r o v i n c e d i d o n l a y j u s t i c e s c a n b e
e x p e c t e d t o h a v e l a y i n s t i t u t i o n s f u n c t i o n a l l y e q u i v a l e n t t o t h e
B a r . T h e s u r v i v i n g r e c o r d s o f t h e C o u r t o f A s s i z e s c o n t a i n n o
o r d e r s o f a d m i s s i o n o r o t h e r p r o c e e d i n g s f o r t h e r e g u l a t i o n o f
________________________________________________________________________
4. See Proceedings of the General Court of Assizes, NYHS Colls 1912, at 5, 7, 8, 19,

31, 32.

5. Id. at 32.

6. See supra note 1.
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p r a c t i c e , a n d t h e e a r l i e s t p e t i t i o n s f o r a d m i s s i o n t o p r a c t i c e
f o l l o w e d t h e r e o r g a n i z a t i o n o f t h e j u d i c i a r y i n 1 6 9 1 . F r s o m eo
p u r p o s e s , t h e r e f o r e , i t m a y m a k e s e n s e t o c o n c e i v e o f t h e l e g a l
c u l t u r e o f t h e 1 6 7 0 s a n d ‘ 8 0 s a s o n e i n w h i c h t h e b u s i n e s s o f
l a w y e r i n g w a s i n d i s t i n c t l y d i v i d e d f r o m t h e o t h e r a c t i v i t i e s o f
merchants.

I f t h e s i t u a t i o n i n t h e fi r s t t w e n t y y e a r s o f E n g l i s h r u l e i n
New Y rk could be characterized as a virtual monopolization ofo
t r a i n e d l e g a l a s s i s t a n c e b y t h e g o v e r n m e n t , t h e p o l i t i c a l
u p h e a v a l s i n N e w Y r k a t c e n t u r y ’ s e n d a l t e r e d t h e b a l a n c eo
somewhat. The polarization of the provincial elite that followed
L e i s l e r ’ s R e b e l l i o n h a d t h e e f f e c t o f d e s t r o y i n g t h e f r a g i l e
coherence of t h e s y s t e m t h a t h a d m a d e public use of the scarce
i n t e l l e c t u a l r e s o u r c e s a v a i l a b l e . A l s o t a k e n i n t o c u s t o d y a t t h e
t i m e o f E d m u n d A n d r o s ’ a r r e s t i n M a s s a c h u s e t t s , f o r e x a m p l e ,
w e r e t h r e e o f N e w Y r k ’ s m o r e d i s t i n g u i s h e d E n g l i s h - t r a i n e do
lawyers—John P lmer, John W st, and James Graham, Attorney-a e
General of the Dominion. Graham was the only one of the three
who succeeded in rehabilitating himself in New Y rk, where, aso
we have seen, he was the Speaker of the anti-Leislerian Assembly
and the major drafter of the Judiciary Act of 1691.  But the initial
disruptions of institutions and personnel were less significant for
the development of the legal profession in New Y rk than was theo
prolonged period of partisan rancor and retributive machinations
that followed.

Other aspects of the legal consequences of the Leisler crisis
have already been considered, but it is important to remark the
particular effects on the lawyers of the province. The division of
t h e p r o v i n c i a l p o l i t i c a l s o c i e t y i n t o t w o m u t u a l l y a n t a g o n i s t i c
c a m p s , e n g a g e d i n w a r f a r e o n a l l f r o n t s i n c l u d i n g t h e c o u r t s ,
grafted a strongly partisan structure onto the roots of the nascent
profession; after 1689 there was always a faction of the provincial
legal coterie that was “out,” excluded from office and influence.
T h e p a t t e r n o f N e w Y r k p o l i t i c a l l i f e — f u l l y r e a l i z e d i n l a t e ro
d e c a d e s w h e n , u n d e r L e w i s M o r r i s a n d J a m e s D e L a n c e y , t h e
provincial Supreme Court became a primary locus of opposition
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to the regnant Governor—was formed in the Leislerian era.  Long
before the pr o f e s s i o n h a d b e c o m e l a r g e enough and sufficiently
intellectually robust to serve both the needs of administration and
the needs of private litigants, the provincial government lost the
a b i l i t y t o s e c u r e f o r i t s e l f a s u f fi c i e n t l y c o h e r e n t s y s t e m o f
representation in its own courts.

T h e s e c o n d m a j o r c o n s e q u e n c e o f p o s t - L e i s l e r i a n p o -
l a r i z a t i o n w a s t h a t i t p r e v e n t e d t h e c o a l e s c e n c e o f t h e B a r a s a
s e l f - c o n s c i o u s p r o f e s s i o n a l i n t erest group. A s m a l l p r o f e s s i o n a l
monopoly in a community with a rapidly-expanding population
of course enjoys substantial potential economic power; as we shall
s e e , a t t e m p t s t o o r g a n i z e t h e m o n o p o l y a n d r e a l i z e t h a t p o w e r
were a repeated phenomenon of the eighteenth century. But such
e f f o r t s w e r e u n a v a i l i n g i n t h e t w e n t y y e a r s f o l l o w i n g t h e
Glorious Revolution and Leisler’s Rebellion.

Although there was no structure of internal Bar discipline,
access to the profits of litigation was controlled in some respects.
A l t h o u g h n o e x p l i c i t o r d e r o f t h e n e w S u p r e m e C o u r t s e t t i n g
requirements for the right of audience has survived, it appears to
have been understood that permission to practice in the Supreme
Court depended upon the issuance of a license by the Governor

7a n d e x a m i n a t i o n b y m e m b e r s o f t h e B a r o f t h e C o u r t . T h e
e a r l i e s t s u r v i v i n g p e t i t i o n f o r t h e r i g h t t o p r a c t i c e d a t e s f r o m

81 6 9 5 , a n d t h e e n d o r s e m e n t s o n t h e d o c u m e n t r e v e a l t h a t a f t e r
t h e l i c e n s e w a s g r a n t e d b y G o v e r n o r F l e t c h e r a f t e r a n
examination of the applicant’s qualifications was undertaken by
t w o c i t y p r a c t i t i o n e r s . T h e r e i s e v e r y r e a s o n t o s u p p o s e ,
notwithstanding the particular success of William Huddleston in
s u r v i v i n g t h e e x a m i n a t i o n p r o c e s s , t h a t B e n j a m i n F l e t c h e r

________________________________________________________________________
7. This restriction upon practice seems to have developed out of an order of the

provincial Council entered in January 1683/4 that prohibited inhabitants of
other colonies from pleading in the New Y rk courts without license fromo
the Governor. See 5 Cal. Couns. Mins. 41.  The legal effect of that order was
n o t i c e a b l y n a r r o w e r t h a n the general limitat i o n o n p r a c t i c e t h a t s e e m s t o
have been read into it.

8. 39 NY Col MSS 194, Hamlin App. III.
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g r a n t e d l i c e n s e s t o p r a c t i c e as he g r a n t e d s o m u c h e l s e i n N e w
Y rk that lay within his power—in order to collect the fees.o

I n t h i s c o n t e x t o f a l a r g e l y u n r e g u l a t e d B a r r i v e n b y
f a c t i o n a l i s m a n d h o s t i l i t y t o t h e e s t a b l i s h e d g o v e r n m e n t , t h e
structure of the provincial legal profession became a problem for
the imperial managers at Whitehall. The precipitating cause was
the stream of complaint addressed to the Board of Trade by the
E a r l o f B e l l o m o n t . F l e t c h e r ’ s s u c c e s s o r i n t h e G o v e r n o r s h i p
e n d e a v o r e d t o r e d u c e t h e l a r g e g r a n t s o f l a n d , a n d a s s o c i a t e d
p o l i t i c a l i n fl u e n c e , t h a t F l e t c h e r h a d b e s t o w e d u p o n h i s a n t i -

9Leislerian supporters in the province. From the very beginning
of h i s t e n u r e , B e l l o m o n t grasped the importance of a renovated
l e g a l p r o f e s s i o n t o t h e s u c c e s s f u l a d m i n i s t r a t i o n o f j u s t i c e a n d
restoration of political order in the province. In December 1698,
s c a r c e l y m o r e t h a n s i x m o n t h s a f t e r a r r i v i n g i n N e w Y r k ,o
Bellomont wrote to the Lords of Trade:

… I have yet a business of greater consequence to
a p p l y t o y o u r L o r d s h i p s a b o u t t h a n a n y t h i n g I
h a v e h i t h e r t o w r i t t o y o u o f ; w h i c h i s t h e
administration of justice [which] is the very soul of
government, goes u p o n c r u t c h e s i n t h i s P r o v i n ce,
a n d d e s e rves your Lordships immediate car e a n d
redresse above all things whatsoever.

Colonel Smith one of the Council is Chief Justice of
the Province, but is no sort of Lawyer having been
bre d a s o l d i e r . H e is a man of sense and a more
g e n t l e m a n l i k e m a n t h a n a n y I h a v e s e e n i n t h i s
Province, but that does not make him a lawyer. …
A s t o t h e m e n t h a t c a l l t h e m s e l v e s l a w y e r s h e r e
and practise at the Bar, they are almost under such
a scandalous character, that it would grieve a man
t o s e e o u r n o b l e E n g l i s h l a w s s o m i s e r a b l y
mangled and prophaned. I do not find that any of
them ever arrived at being an Attorney in England.
S o f a r f r o m b e i n g B a r r i s t e r s , o n e o f t h e m w a s a
Dancing Master, another a Glover by trade, a third
which is Mr Jamison was condemned to be hanged
in Scotland for burning the Bible and blasphemy …

________________________________________________________________________
9. See Chapter 3, infra.
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and there are two or three more as bad as the rest;
b e s i d e s t h e i r i g n o r a n c e i n t h e l a w , t h e y a r e a l l ,
e x c e p t o n e o r t w o , v i o l e n t e n e m i e s t o t h e
government, and they do a world of mischeif in the
country…

N o w t h a t t h e r e i s a p r o s p e c t o f d o u b l i n g t h e
revenue I am humbly of opinion we ought to have
g o o d J u d g e s s e n t f r o m E n g l a n d a n d K i n g ’ s

10Councel to mind the interest of the Crown.

B e l l o m o n t ’ s f a c t s w e r e a t r i fl e e x a g g e r a t e d ; s e v e r a l b a r -
11risters practiced in New Y rk in the latter 1690s, and if a dancingo

m a s t e r h a d t u r n e d s o l i c i t o r s o m e w h e r e i n t h e c o l o n y h e d i d s o
w i t h o u t l e a v i n g a r e c o r d o f h i s p a s s i n g . T h e t h e m e s o f h i s
argument, however, appropriately summarized the difficulties for
administration posed by the state of the profession. Not only did
t h e p o l i t i c a l p o l a r i z a t i o n o f t h e p r o f e s s i o n d e p r i v e t h e C r o w n ’ s
g o v e r n m e n t o f n e c e s s a r y l e g a l a s s i s t a n c e , i t a l s o t h r e a t e n e d t h e
c r e d i b i l i t y o f t h e c o u r t s . T n g i e r S m i t h , c o n s c i e n t i o u s a n da
diplomatic as he was, could not be made to fit the role of Chief
Justice in the English mold.  And the achievement of Englishness,
as the passage makes clear, was much on Bellomont’s mind.  Just
a s t h e J u d i c i a r y A c t o f 1 6 9 1 h a d e x p r e s s e d t h e A n g l i c i z a t i o n o f
i n s t i t u t i o n s a n d d o c t r i n e s , B e l l o m o n t ’ s d e s i r e f o r W h i t e h a l l
intervention in the shaping of the New Y rk legal world expresslyo
looked to ending the “mangling” of “our noble English laws.”

P rhaps the most important element in the situation, frome
B e l l o m o n t ’ s p o i n t o f v i e w , w a s t h e n e e d f o r a p r o f e s s i o n a l
s t r u c t u r e t h a t w o u l d p r o v i d e a d e q u a t e l e g a l r e s o u r c e s f o r
government. Along with the appointment of professional judges
f o r t h e S u p r e m e C o u r t , B e l l o m o n t ’ s m a j o r d e s i d e r a t u m w a s a
traine d a n d l o y a l A t t o r n e y G e n e r a l . L o y a l t y may have been as
much in his mind as training, to be sure, for in James Graham the
G o v e r n o r p o s s e s s e d a t r a i n e d a n d s e a s o n e d c o u n s e l , w h o w a s ,
________________________________________________________________________
10. Bellomont to Lords of Trade, December 15 1698, 4 NY Col Docs 441-42.

11. A t l e a s t t h e f o l l o w i n g : J o h n G u e s t , W i l l i a m N i c o l l s , J a m e s E m o t t , J o h n
T dor, and Barne Cosens, all King’s Council. See P. Hamlin, supra note 1, atu
9 n.18.
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however, politically unwilling to make war on the newly-created
manors. “If your Lordships,” Bellomont again advised the Lords
of Trade the following summer,  “will send over a good Judge or
two and a smart active Atturney Generall, I will God willing …

12breake all these Extravagant Grants.”

Bellomont’s advocacy of change, echoed by his supporters
in the General Assembly, was heeded in the metropolis, and the
first years of the eighteenth century saw a deliberate attempt by
Whitehall to increase the professionalism of the law officers of the
province, beginning with the appointment of William Atwood as
Chief Justice and Sampson Shelton Broughton, former librarian of
t h e M i d d l e T m p l e , a s A t t o r n e y G e n e r a l i n 1 7 0 1 . A t w o o de
participated fully and intemperately in the political warfare of the
day, playing the leading role i n t h e 1 7 0 2 t r e a s o n prosecution of
l e a d i n g a n t i - L e i s l e r i a n N i c h o l a s B a y a r d a n d h i s p o l i t i c a l a l l y ,
John Hutchins, a venture in political persecution that ultimately

13cost him his office.

T h e A t w o o d fi a s c o w a s n o t t h e c o n c l u s i o n o f W h i t e h a l l
a t t e m p t s t o p r o f e s s i o n a l i z e N e w Y r k ’ s l e g a l s y s t e m . T h e n e x to
C h i e f J u s t i c e , J o h n B r i d g e s , w a s a d i s t i n g u i s h e d b e n c h e r o f t h e
Middle T mple before his appointment in 1703, but his prematuree
death after less than two years’ service raised Roger Mompesson,
o r i g i n a l l y s e n t f r o m E n g l a n d i n 1 7 0 3 w i t h a c o m m i s s i o n i n
admiralty and added to the Supreme Court Bench in 1704, to the
c e n t r a l p o s i t i o n i n t h e p r o v i n c e ’ s l e g a l l i f e . H e r e m a i n e d C h i e f
Justice until 1715, uniformly admired for his ability, preeminently

________________________________________________________________________
12. Bellomont to Lords of Trade, August 24 1699, 4 NY Col Docs 549.

13. An account of the trial in R. v. Bayard, descended from a record made by the
d e f e n d a n t s ’ s u p p o r t e r s , c a n b e f o u n d i n 1 4 S t a t e T r i a l s 4 7 1 . A t w o o d
a n o n y m o u s l y p u b l i s h e d i n r e s p o n s e T h e C a s e o f W i l l i a m A t w o o d ( 1 7 0 3 ) ,
r e p r i n t e d i n 1 3 N Y H S C o l l s ( 1 8 8 0 ) . F r a d i s c u s s i o n o f t h e l e g a l e v e n t so
s u r r o u n d i n g t h e t r i a l a n d i t s r e s u l t , s e e J . G o e b e l & T . N a u g h t o n , L a w
E n f o r c e m e n t i n C o l o n i a l N e w Y r k : A S t u d y i n C r i m i n a l P r o c e d u r e ,o
1664-1776, at 83-85, 274-76 (1944).  The convictions of Bayard and Hutchins
w e r e a p p e a l e d t o t h e P r i v y C o u n c i l , w h i c h r e v e r s e d a n d o r d e r e d t h e
suspension of Atwood. See 9 Cal Couns Mins 226 (order of May 6 1703).
A t w o o d l e f t o f fi c e a n d t h e p r o v i n c e i n d i s g r a c e . A t t o r n e y G e n e r a l
Broughton, who had sought to prevent the prosecutions, stayed on.
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a figure of that social stabilization associated after 1709 with the
administration of Robert Hunter.

The transfusion of English expertise into the provincial legal
p r o f e s s i o n r e p r e s e n t e d b y B r o u g h t o n a n d M o m p e s s o n w a s
accompanied in the early years of the century by the development
o f a n a t i v e - b o r n a n d E n g l i s h - t r a i n e d c o h o r t o f y o u n g l a w y e r s .
The first native New Y rker to seek legal training at the Inns ofo
C o u r t w a s R o b e r t L i v i n g s t o n , J r . , s o n o f t h e F i r s t L o r d o f
Livingston Manor, who apparently joined the Middle T mple ine

14November 1706. Others followed soon after, as the mercantile
and land-owning ´ lite of the province began to educate their sonse
to the gentlemanly and useful profession of the law.

B y t h e e n d o f t h e fi r s t d e c a d e o f t h e e i g h t e e n t h c e n t u r y ,
t h e n , t h e s i t u a t i o n o f t h e l e g a l p r o f e s s i o n i n N e w Y r k w a so
distinctly different from that prevailing ten years earlier.  A corps
o f E n g l i s h l a w y e r s a n d j u d g e s h a d i n f u s e d g r e a t e r
p r o f e s s i o n a l i s m i n t o t h e c o u r t s , w h i l e a n e w g e n e r a t i o n o f
E n g l i s h - t r a i n e d N e w Y r k e r s b e g a n w o r k i n g t h e i r w a y t o w a r do
the forefront of the Bar. The slow process of social recovery from
t h e p o l a r i z a t i o n a n d f a c t i o n a l c o n fl i c t o f t h e p o s t - L e i s l e r p e r i o d
began to bear fruit, and the general tone of Augustan calm that so
d i s t i n g u i s h e s t h e e r a o f R o b e r t H u n t e r a m i d t h e g e n e r a l l y
a p o p l e c t i c t o n e o f e i g h t e e n t h - c e n t u r y N e w Y r k p o l i t i c s c a n b eo
found, as well as elsewhere, inside the purlieus of the profession.
O n e c o n s e q u e n c e o f t h e m o r e a m i c a b l e a t m o s p h e r e a p p e a r s t o
h a v e b e e n t h e fi r s t o p p o r t u n i t y f o r s e r i o u s a t t e m p t s t o b r i n g
about a self-conscious professional organization. The formation
o f t h e A s s o c i a t i o n o f t h e N e w Y r k C i t y B a r i n 1 7 0 9 / 1 0o
apparently marked a new stage in the cohesion of the profession;
a l t h o u g h t h e e x i s t e n c e o f t h e o r g a n i z a t i o n i s a t t e s t e d b y o n l y a

1 5s i n g l e d o c u m e n t , a n d t h e n a t u r e a n d d u r a t i o n o f i t s a c t i v i t i e s

________________________________________________________________________
14. Some caution is necessary, owing to the large number of Livingstons named

Robert in each generation; it may have been his cousin.  As Mark Twain said
of the authorship of Shakespeare’s plays, either it was he or someone else of
the same name.

15. ms. ABCNY
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are obscure, the Association represents the beginning of the long
p r o c e s s b y w h i c h t h e B a r a s s e r t e d e c o n o m i c a n d p r o f e s s i o n a l
discipline over the practice of law.  Whatever the effectiveness of
t h i s fi r s t a t t e m p t , it was the pre c u r s o r o f m a n y s u b s e q u e n t a n d
h i g h l y v i s i b l e m e a s u r e s d i r e c t e d a t m o n o p o l i z i n g t h e p r o fi t s o f
justice for a licensed few.

D e s p i t e t h e s u b s t a n t i a l c h a n g e s o c c u r r i n g i n t h e fi r s t t w o
d e c a d e s o f t h e c e n t u r y , t h e c o m p o s i t i o n a n d d i s t r i b u t i o n o f t h e
pr o v i n c i a l l e g a l p r o f e s s i o n i m p eded the formation of a stronger
organization than the 1709 association. So long as there remained
at the head of the profession English lawyers sojourning in New
Y r k a s h o l d e r s o f C r o w n p a t r o n a g e , t h e B a r h a d a n e x p a t r i a t eo
tone. New Y rk was an interlude, though not necessarily brief oro
unimportant, in a career conducted with England in mind. Such
l a w y e r s a n d j u d g e s , l i k e c o l o n i a l l e g a l a d m i n i s t r a t o r s i n o t h e r
p a r t s o f t h e B r i t i s h E m p i r e a t o t h e r t i m e s , h a d l e s s i n c e n t i v e t o
e s t a b l i s h s t r o n g p r o f e s s i o n a l a s s o c i a t i o n s t h a n n a t i v e l a w y e r s
who hoped to build a practice that could be passed on like any
other business.  Many of the province’s most able lawyers in this
p e r i o d r e t u r n e d t o E n g l a n d a f t e r a p e r i o d o f o f fi c e - h o l d i n g o r

1 6o t h e r l a b o r , a n d w h a t e v e r t h e i r o t h e r c o n t r i b u t i o n s t o t h e
d e v e l o p m e n t o f t h e p r o v i n c i a l l e g a l o r d e r , t h e y e x e r t e d l i t t l e
effort toward the long-term organization of the Bar.

F r the younger generation of New Y rkers, mostly nativeo o
but English-trained, who came to the Bar between 1710 and 1720,
h o w e v e r , t h e l a w p r a c t i c e s t h e y b u i l t w e r e t h e f o u n d a t i o n o f a
l i f e t i m e ’ s p r o s p e r i t y , t o b e p r e s e r v e d i f p o s s i b l e t o f u t u r e
g e n e r a t i o n s . N o t a l l o f t h i s n e w b r e e d w e r e , l i k e t h e R o b e r t
Livingstons, members of New Y rk’s de facto aristocracy, addingo
a n o t h e r b r i c k t o t h e w a l l o f t h e f a m i l y f o r t u n e . S o m e — a m o n g
________________________________________________________________________
16. F r example Leigh Atwood, who returned in 1705 after four years in Newo

Y r k ; B ar n e C o s e n s , w h o d e p a r t e d i n 1 7 0 6 a f t e r n i n e y e a r s ; J o h n R a y n e r ,o
w h o l e f t i n 1 7 2 0 a f t e r t w e l v e y e a r s a s A t t o r n e y - G e n e r a l ; S a m p s o n
B r o u g h t o n , s o n o f A t t o r n e y - G e n e r a l S a m p s o n S h e l t o n B r o u g h t o n , w h o
remained in practice in New Y rk for six years after his father’s death, ando
then returned. On should also take into account those lawyers, like the elder
Broughton and Roger Mompesson, who died in New Y rk during their termo
of office, but who evidently intended an eventual return home.
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them James Alexander, one of the most distinguished—were not
n a t i v e s , b u t t h e y w e r e i m m i g r a n t s r a t h e r t h a n s o j o u r n e r s ,
building practices they hoped would outlast their time.

T h i s n e w g e n e r a t i o n o f c o u n s e l c a m e o f a g e i n t h e p e r i o d
after 1720; by the end of the decade they were, if not dominant,
formidable in the profession. Such names as those of Alexander,
J o s e p h M u r r a y , W i l l i a m S m i t h , J o h n C h a m b e r s , a n d A b r a h a m
L o d g e a r e t o b e m e t w i t h e v e r y w h e r e i n t h e r e c o r d s o f t h e
Mayor’s Court and Supreme Court in the latter ‘20s; by a rough
e s t i m a t i o n , m o r e t h a n h a l f t h e b u s i n e s s i n t h e N e w Y r k C i t yo
M a y o r ’ s C o u r t b e t w e e n 1 7 2 8 a n d 1 7 3 1 w a s c o n d u c t e d b y m e n

1 7inact i v e t e n y e a r s e a r l i e r . T h e s e y o u n g e r lawyers were in the
b e s t p o s s i b l e p o s i t i o n t o p r o fi t f r o m t h e i n c r e a s i n g w e a l t h a n d
p o p u l a t i o n o f t h e p r o v i n c e ; t h e y h a d t h e s t r o n g e s t p o s s i b l e
i n c e n t i v e s t o c o n t r o l a c c e s s t o t h e p r o f e s s i o n b e y o n d t h e
limitations imposed by the nominal requirements of licensing and
e x a m i n a t i o n . I t i s not surprising, there f o r e , t o s e e b e g i n n i n g i n
1 7 2 9 i n t e n s e a n d s u b s t a n t i a l l y s u c c e s s f u l a t t e m p t s t o m a k e t h e
Bar’s monopoly a better disciplined and more exclusive one.

The agreement entered into by six of New Y rk City’s mosto
prominent lawyers in the summer of 1729 marked the beginning
o f t h e p r o c e s s . L i k e m o s t a g r e e m e n t s i n r e s t r a i n t o f t r a d e , t h i s
o n e j u s t i fi e d i t s e l f b y p r o c l a i m i n g i t s o b v i o u s b e n e fi t s t o t h e
consumer:

W t h e S u b s c r i b e r s t a k i n g i n t o C o n s i d e r a t i o n t h ee
great Number of persons who lately have obtained
Licenses to practise the Law, and many others who
a r e e n d e a v o r i n g t h r o u g h o u t t h e p r o v i n c e , o r
p r o p o s e t o obtain them, Severa l o f w h o m a r e n o t
sufficiently qualified for that business, and as they
depend thereon for their Subsistence they naturally
m u s t a s i n f a c t t h e y d o , u s e l o w a n d u n d u e
m e t h o d s f o r a c q u i r i n g b u s i n e s s t o t h e m s e l v e s
w h i c h d o e s & m u s t t e n d t o s t i r u p l i t i g i o u s S u i t s
a n d b y t h e i r w a n t o f C a p a c i t y t h e S u b j e c t s a r e

________________________________________________________________________
17. T h i s i s t h e r e s u l t o f a c r u d e f r e q u e n c y c o u n t o f t h e n a m e s o f c o u n s e l

appearing in the Mayor’s Court minutes for the periods 1718-21 and 1728-31.
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d e c e i v e d a b u s e d a n d m i s l e a d … w i l l r e fl e c t a
g e n e r a l O d i u m o n t h e p r o f e s s i o n o f t h e L a w …
h a v e c o m e t o t h e f o l l o w i n g A r t i c l e s o f

18Agreement….

In order to prevent the triumph of low and undue methods, and
t o s a v e t h e p r o f e s s i o n o f t h e l a w f r o m g e n e r a l o d i u m , t h e
projectors imposed a simple solution:

T h a t w h e n a n y p ractitioner who has obtai n e d h i s
Licence since the last day of June 1725 is employed
in any Cause W or either of Us shall not directlye
or indirectly be concerned on that Side, by advice
o r o t h e r w i s e a n d i f a n y s u c h p r a c t i t i o n e r o r h i s
Client or any other person shall apply to either of
us to be concerned [we] shall absolutely refuse to
be concern’d … & immediately send word thereof

19to the rest of us.

H o w e v e r s t e r e o t y p i c a l t h e s e l f - s e r v i n g a n n o u n c e m e n t s o f
p u b l i c b e n e fi t f r o m m o n o p o l i z a t i o n m a y s e e m , t h e 1 7 2 9
a g r e e m e n t r e p r e s e n t s a c r u c i a l s t a g e i n t h e f o r m a t i o n o f N e w
Y rk’s Bar.  Measures to restrain the growth of the Bar were nowo
imaginable where a generation before the wish had been for the
i m p o r t a t i o n o f m o r e E n g l i s h l a w y e r s . B u t t h e p r a c t i t i o n e r s
f r a m i n g t h i s w i s h , e x p e r i e n c i n g a t fi r s t h a n d t h e e c o n o m i c
incentives to a closer organization of the guild, were only able to
bring to bear weapons of non-cooperation with their new profit-
r e d u c i n g c o l l e a g u e s ; t h e y d i d n o t a d e q u a t e l y c o n t r o l t h e
m e c h a n i s m s o f a c c e s s t o t h e p r o f e s s i o n . T h e p r o j e c t o r s o f t h e
1729 agreement had no power to change criteria for admission to
the Bar, nor were clerkships in their offices the primary method of
l e g a l e d u c a t i o n . T h e i r a g r e e m e n t , a t t e m p t i n g t o i m p l e m e n t
controls by a form of collective self-help, draws a clear portrait of
t h e i m p u l s e s o f a m a t u r e B a r w i t h o u t t h e c o n c o m i t a n t i n -
stitutions. All but one of the parties to the 1729 agreement were

________________________________________________________________________
18. A g r e e m e n t d a t e d J u l y 2 8 1 7 2 9 , J a y P p e r s , B o x 3 , 1 6 - V ( N Y H S ) ; s e e P .a

Hamlin,  supra note 1, at App. IV, 158.

19. Id.
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2 0m e m b e r s o f t h e n e w g e n e r a t i o n ; o u t o f t h e i r i m p u l s e w e r e t o
come the institutions their elders had left unbuilt.

I f t h e n o n - c o o p e r a t i o n p o l i c y e m b e d d e d i n t h e 1 7 2 9
agreement seems to our eye unlikely to have achieved its end, the
new generation at the New Y rk City Bar had other measures ino
m i n d . I f t h e B a r i t s e l f h a d i n s u f fi c i e n t c o n t r o l o v e r i t s
m e m b e r s h i p , w h y n o t t u r n t o t h e p o l i t i c a l p r o c e s s ? T h e
M o n t g o m e r i e C h a r t e r , w h i c h e s t a b l i s h e d a n e w f r a m e o f
g o v e r n m e n t f o r N e w Y r k C i t y i n 1 7 3 0 , c o n t a i n e d a no
extraordinary victory for the new generation lawyers—the right
o f a u d i e n c e i n t h e M a y o r ’ s C o u r t w a s l i m i t e d t o e i g h t n a m e d
lawyers (five of whom w e r e s i g n a t o r i es of the 1729 agreement).
The Governor was to have the power to appoint successors, but
o n l y w h e n t h e number of mem b e r s o f t h i s c l u b d r o p p e d b e l o w

2 1s i x . T h i s p a t ented monopoly of practice in the majo r c o u r t o f
fi r s t i n s t a n c e i n N e w Y r k C i t y f o r m a l l y p e r s i s t e d f o r fi f t e e no

22years, despite increasing public execration.

T k e n t o g e t h e r , t h e 1 7 2 9 a g r e e m e n t a n d t h e M o n t g o m e r i ea
C h a r t e r i n d i c a t e t h e p o s i t i o n o f the Bar in the early 1730s. T h e
younger generation of New Y rk lawyers, mostly native-born ando
f o r e i g n - t r a i n e d , h a d g r o w n i n t o t h e i r m a t u r i t y a s c o m p e t e n t
managers of the increasingly profitable business of litigating the
mercantile and real estate interests of the provincial ´ lite, amonge
them the lawyers and their families. But their attempts to control
t h e p r o f e s s i o n i t s e l f b y e x e r t i o n o f i n t e r n a l a u t h o r i t y f a i l e d ,
p r i m a r i l y a s a r e s u l t o f t h e i n s u f fi c i e n t i n s t i t u t i o n s f o r b r i n g i n g
________________________________________________________________________
20. William Smith, Samuel Clowes, Jr., Joseph Murray, James Alexander, and

John Chambers.  The only exception was Henry Wileman, who was in fact
o n t h e v e r g e o f r e t i r e m e n t f r o m p r a c t i c e i n 1 7 2 9 , a n d w h o s e i n c l u s i o n
smacks of an attempt to enlist an elder statesman on the side of the young
turks.

21. The charter is reprinted in 2 NY Col Laws 575-639.  The exclusive right to
p r a c t i c e i n t h e M a y o r ’ s C o u r t “ d u r i n g g o o d B e h a v i o u r ” w a s g r a n t e d t o
James Alexander, J o s e p h M u r r a y , J o h n C h a m bers, William Smith, George
Lurting, William Jamison, Richard Nicolls, and Abraham Lodge.  Id. at 625.

22. See An Act for taking Affidavits in the Several Counties within this Colony
to be made use of in the Supreame Court, & Impowering the Attorneys of
the Supreame Court, t o P r a c t i c e i n t h e M a y o r s C o u r t o f the City of New
Y rk, May 3 1746, 3 NY Col Laws 546, 547-48.o
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t h a t a u t h o r i t y t o b e a r . T h e r e s u l t w a s r e l i a n c e o n e x t e r n a l
political processes to shape the profession.  And in New Y rk, ato
a n y t i m e d u r i n g t h e c o l o n i a l p e r i o d , r e l i a n c e o n t h e p o l i t i c a l
process meant dependence on the remarkably fractious vagaries
of local politics.  The 1730s, unlike the preceding period, were a
superlatively fractious time, not least for the Bar.

The alignment of factional politics in New Y rk during theo
1 7 3 0 s o w e d m u c h t o t h e e c o n o m i c h a r d t i m e s o n w h i c h t h e
province had fallen, and even more to the political imprudences
o f G o v e r n o r W i l l i a m C o s b y . P r o m o t i o n o f t h e P h i l i p s e - V na
Cortlandt interest in the province, including the appointment of
the young James DeLancey to a seat on the Supreme Court during
t h e G o v e r n o r M o n t g o m e r i e ’ s t e n u r e , h a d b e g u n t h e p r o c e s s o f
alienating Lewis Morris from the administration. Cosby unwisely
w i d e n e d t h e r i f t , u l t i m a t e l y r a i s i n g o p position in New Y r k t o oo
p o w e r f u l f o r a n y g o v e r n o r ’ s s a f e t y . B u t M o r r i s ’ s p o s i t i o n a s
Chief Justice of the Supreme Court presented, as at other times in
the provincial history, the possibility that the judiciary itself could
b e c o m e t h e c e n t e r o f p o l i t i c a l o p p o s i t i o n . C o s b y ’ s g r a v e s t
m i s t a k e , a n d o n e o n w h i c h h e e m b a r k e d i m m e d i a t e l y u p o n
a r r i v a l i n t h e c o l o n y , w a s t o t h r o w t h e l e g i t i m a c y o f t h e c o u r t s
into question. Reviving dispute over the weaknesses of the legal
e s t a b l i s h m e n t l e f t o v e r f r o m t h e e n d o f t h e p r e c e d i n g c e n t u r y ,
Cosby managed to turn the legal profession of the province into
the battleground of partisan controversy. Although traditionally
a s s o c i a t e d w i t h t h e n a m e o f a n o t h e r w i s e o b s c u r e p r i n t e r , J o h n
P t e r Z e n g e r , t h e t r u e b e a r i n g o f t h e s t r u g g l e w a g e d b e t w e e ne
Cosby and the Morrisites was over the role of Bench and Bar in
provincial politics.

T h e t r o u b l e b e g a n i n W i l l i a m C o s b y ’ s d e s i g n t o u s e h i s
2 3g u b e r n a t o r i a l p r i v i l e g e s t o r e p a i r h i s p e r s o n a l f o r t u n e s .

________________________________________________________________________
23. T h e b e s t a c c o u n t o f t h e e v e n t s s u r r o u n d i n g t h e Z e n g e r t r i a l i s f o u n d i n

Stanley Katz’s editorial introduction to James Alexander, A Brief Narrative
of the Case and Trial of John P ter Zenger 1-33 (S. Katz ed. 1963).  Somee
a d d i t i o n a l m a t e r i a l o f v a l u e i s c o n t a i n e d i n t h e c o n t e m p o r a r y h i s t o r y o f
William Smith, Jr., whose father was one of the major actors in the drama.
S e e 2 W . S m i t h , J r . , T h e H i s t o r y o f t h e P r o v i n c e o f N e w Y r k 3 - 2 1 ( M .o
K a m m e n , e d . 1 9 7 2 ) . S e e a l s o E b e n M o g l e n , C o n s i d e r i n g Z e n g e r : P r t i s a na
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Immediately upon his arrival, Cosby claimed from Rip V n Dam,a
w h o a s s e n i o r m e m b e r o f t h e C o u n c i l h a d b e e n a c t i n g a s
Governor, half of the salary V n Dam had collected in that office.a
This arrangement for division of the salary was contemplated in
Cosby’s instructions, but had not always been observed in New
Y rk. V n Dam, who had received slightly under £2,000, offeredo a

 t o d i v i d e w i t h C o s b y i f C o s b y w o u l d s p l i t t h e £ 6 , 4 0 0 h e h a d
r e c e i v e d a s p e r q u i s i t e s o f o f fi c e b e f o r e l e a v i n g E n g l a n d . T h i s
o f f e r w a s p r e s u m a b l y m e a n t t o b e d e c l i n e d , b u t C o s b y w a s
unwise enough to refuse the hint it contained, and commenced a
suit on his claim.  Hoping to avoid a New Y rk Supreme Courto
jury, which was unlikely to support a new and already unpopular
g o v e r n o r a g a i n s t t h e d e a n o f t h e m e r c a n t i l e a r i s t o c r a c y , a n d
patently unable to bring suit in Chancery, where he would have
presided as judge in his own case, Cosby chose instead to revive
the exchequer jurisdiction of the Supreme Court, where he might
h a v e t h e a d v a n t a g e o f n o n - j u r y t r i a l b e f o r e a B e n c h c o n t a i n i n g
supporters enough to offset the hostility of Chief Justice Morris.

E x c h e q u e r j u r i s d i c t i o n h a d b e e n e x e r c i s e d i n N e w Y r ko
24before 1691, and the Judiciary Act, as we have seen, specifically

included words granting the traditional exchequer jurisdiction to
t h e S u p r e m e C o u r t , but the official position was that legislation
c o u l d n o t c r e a t e c o u r t s , a n d i n D e c e m b e r 1 7 3 2 C o s b y t h e r e f o r e
cho s e t o e s t a b l i s h a n e x c h e q u e r t e r m o f t he Supreme Court, for
t h e s o l e p u r p o s e o f s u i n g R i p V n D a m , b y a n o r d i n a n c e o fa

25Governor and Council. In April 1733, the Supreme Court heard
V n D a m ’ s c o u n s e l a r g u e t h e a b s e n c e o f j u r i s d i c t i o n . T h e t w oa
p r o - C o s b y J u s t i c e s , P h i l i p s e a n d D e L a n c e y , d e c i d e d i n f a v o r o f
t h e j u r i s d i c t i o n , o v e r t h e d i s s e n t o f M o r r i s , w h o t o o k t h e
u n f a m i l i a r a n d t h e r e f o r e d r a s t i c s t e p o f p u b l i s h i n g h i s o p i n i o n ,
denying the Governor’s authority to establish a court of equity in

________________________________________________________________________
P l i t i c s a n d t h e L e g a l P r o f e s s i o n i n C o l o n i a l N e w Y r k , 9 4 C o l u m . L . R e v ? ?o o
(1994).

24. See 3 NY Col Docs 390.

25. See Cal Couns Mins 318-19.
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2 6t h e p r o v i n c e b y p r e r o g a t i v e o r d e r . C o s b y ’ s r e s p o n s e w a s t o
r e m o v e M o r r i s f r o m t h e B e n c h , r a i s i n g J a m e s D e l a n c e y , t h e n
twenty-nine years old, to the position of Chief Justice.

By this act, Cosby declared war to the knife on Lewis Morris
a n d h i s a l l i e s , a n d t h r e a t e n e d , f o r t h e fi r s t t i m e s i n c e 1 6 9 1 , t o
d e s t r o y e v e n t h e a p p e a r a n c e o f i n d e p e n d e n c e i n t h e p r o v i n c i a l
judiciary. Morris and his allies, the lawyers James Alexander and

27William Smith, Sr., immediately began a campaign of political
p o l e m i c i n t e n d e d t o c r e a t e “ f o r m e d o p p o s i t i o n ” t o t h e
G o v e r n m e n t , c e n t e r i n g a r o u n d t h e i s s u e s o f i m p a r t i a l
a d m i n i s t r a t i o n o f j u s t i c e a n d t h e i n d e p e ndence o f t h e j u d i c i a r y .
Morris and his son we r e e l e c t e d t o t h e A ssembly in November,
despite skulduggery by the returning officer, and a Morrisite slate
captured the New Y rk City Common Council in October 1734. Ao
war of pamphleteering ensued, opposing the Morrisite’s New Y rko
W e k l y J o u r n a l t o W i l l i a m B r a d f o r d ’ s N e w Y r k G a z e t t e , w h i c he o
acted as the administration’s organ.  The Journal, largely written
b y A l e x a n d e r , w a s p r i n t e d b y J o h n P t e r Z e n g e r , a n e m i g r a n te
from the German P latinate and one-time apprentice to Bradford.a
Cosby, declaring to his English interest at the Board of Trade and
________________________________________________________________________
26. Morris, The Opinion and Argument of the Chief Justice of the Province of New-

Y r k , c o n c e r n i n g t h e J u r i s d i c t i o n o f t h e S u p r e a m C o u r t o f t h e s a i d P r o v i n c e , t oo
d e t e r m i n e C a u s e s i n a C o u r s e o f E q u i t y , 5 5 N e w J e r s e y H i s t o r i c a l S o c i e t y
Procedings 89-116 (1937).

27. William Smith, Sr., had arrived in New Y rk in 1715, at the age of eighteen,o
when his father, a middling tradesman from Buckinghamshire, brought his
f a m i l y t o t h e p r o v i n c e i n t h e h o p e o f s o c i a l a n d e c o n o m i c a d v a n c e m e n t .
William Sr. was sent to Y le, whence he emerged with his A.B. in 1719. Hea
was admitted to the New Y rk Bar in 1724, went to London, and returned ino
1727 a member of Gray’s Inn. This, at any rate, is how it appears. P ula
Hamlin expresses the opinion that some of the Inns were, in the course of
t h e 1 7 2 0 s , p e r m i t t i n g y o u n g l a w y e r s r e s i d i n g i n A m e r i c a t o b e c o m e
members without eating their dinners, and believes Smith to have remained
in New Y rk throughout the period. See P. Hamlin, supra note 1, at 19.  Noo
d o c u m e n t a r y e v i d e n c e o f w h i c h I a m a w a r e d e fi n i t i v e l y r e s o l v e s t h e
question of Smith’s residence in London, nor is there any formal sign that
G r a y ’ s I n n o r M i d d l e T m p l e d i s p e n s e d w i t h r e s i d e n c y r e q u i r e m e n t s f o re
A m e r i c a n s i n t h e 1 7 2 0 s . I n a n y e v e n t , b y t h e t i m e h e s i g n e d t h e 1 7 2 9
a s s o c i a t i o n a g r e e m e n t a i m e d a t a l l c o u n s e l a d m i t t e d t o t h e B a r m o r e
recently than himself, Smith had built a substantial practice centered around
r o u t i n e c o m m e r c i a l l i t i g a t i o n i n t h e M a y o r ’ s C o u r t , a n d t o g e t h e r w i t h
Alexander was an influential member of the Presbyterian political grouping
generally associated with the interest of Lewis Morris.
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to Newcastle himself that the “virulent” and “seditious libels” of
t h e J o u r n a l w e r e i n t e n d e d t o p r o v o k e h i m “ t o j u s t i f y t h e
p r o c e e d i n g s o f t h e c o u r t , m y o w n c o n d u c t , a n d H i s M a j e s t y ’ s
authority, which ought not to be prostituted to the censure of the

2 8m o b , ” s o u g h t t o s i l e n c e t h e o p p o s i t i o n p r e s s b y p r o s e c u t i o n .
D e L a n c e y ’ s r e p e a t e d a t t e m p t s d u r i n g 1 7 3 4 t o p r o c u r e a g r a n d
j u r y i n d i c t m e n t o f Z e n g e r f a i l e d — n o g r a n d j u r y e m p a n e l l e d i n
the city would cooperate. When Cosby arranged for the Council
to seek the Assembly’s concurrence in the public burning of four
i s s u e s o f t h e J o u r n a l , t h e A s s e m b l y r e f u s e d t o c o m p l y . F i n a l l y ,
C o s b y r e s o r t e d t o t h e m o s t h a m - fi s t e d p o s s i b l e m e a s u r e s
consistent with even a show of legality.  He had Zenger arrested
o n t h e o r d e r o f t h e C o u n c i l a l o n e , a n d h a d t h e c o m p l i a n t
A t t o r n e y - G e n e r a l , R i c h a r d B r a d l e y , b r i n g a p r o s e c u t i o n b y
i n f o r m a t i o n i n t h e S u p r e m e C o u r t . D e L a n c e y , a t Z e n g e r ’ s b a i l
h e a r i n g , a n n o u n c e d t o t h e s p e c t a t o r s i n C o u r t t h a t “ i f a j u r y

29found Zenger not guilty, they would be perjured.” On April 15
1 7 3 5 , S m i t h a n d A l e x a n d e r , a c t i n g o n Z e n g e r ’ s b e h a l f , p l e d
a b s e n c e o f j u r i s d i c t i o n i n t h e S u p r e m e C o u r t , c l a i m i n g t h a t t h e
judges’ commissions were invalid, among other reasons, for not
providing tenure during good behavior, thus renewing their prior
o b j e c t i o n s i n t h e e x c h e q u e r p r o c e e d i n g a g a i n s t V n D a m . O na
April 16, the Chief Justice, clearly enraged by the tone of Zenger’s
d e f e n s e , s a i d i n c o u r t “ Y u [ A l e x a n d e r a n d S m i t h ] t h o u g h t t oo
have gained a great deal of popularity and applause by opposing
t h i s C o u r t a s y o u d i d t h e C o u r t o f E x c h e q u e r , b u t y o u h a v e
brought it to that point that either we must go from the bench or
y o u f r o m t h e b a r , ” a n d e n t e r e d a n o r d e r d i s b a r r i n g Z e n g e r ’ s
counsel.

W h e t h e r t h e C h i e f J u s t i c e ’ s m e a s u r e w a s t h e r e s u l t o f h i s
own youthful intemperance, or an intrinsic part of the Governor’s
counterattack, it brought openly into view the critical weakness of

________________________________________________________________________
28. F r Cosby’s letters to the Board, the Lords of Trade, and Newcastle, see 5 NYo

Col Docs 974; 6 NY Col Docs 5, 7, 21.

29. O r s o S m i t h a n d A l e x a n d e r c l a i m e d . S e e T h e C o m p l a i n t o f J a m e s
Alexander and William Smith to the Committee of the General Assembly
of the Colony of New Y rk 14 (1736).o
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t h e p r o v i n c e ’ s l e g a l s y s t e m . T h e B a r , w i t h o u t t h e i n t e r n a l
cohesion of a mature professional guild, and thus dependent on
t h e e x t e r n a l p o l i t i c a l i n s t i t u t i o n s f o r i t s p r i v i l e g e s a n d i n t e r n a l
structure—as exemplified by the use of the Montgomerie Charter
to establish a lawyers’ monopoly in the Mayor’s Court—had no
b a s e f r o m w h i c h t o r e s i s t d i s s o l u t i o n a l o n g l i n e s o f p o l i t i c a l
f a c t i o n , t h u s e n d a n g e r i n g t h e s t a b i l i t y o f t h e c o u r t s . T h e l o n g -
d o r m a n t d i s p u t e o v e r t h e c o u r t s t h e m s e l v e s , r e s u l t i n g f r o m
i m p e r i a l r e f u s a l t o a c k n o w l e d g e t h e c o n s t i t u t i o n a l s t a t u s o f t h e
J u d i c i a r y A c t o f 1 6 9 1 , c o m b i n e d w i t h t h i s w e a k n e s s o f t h e
profession to direct the full force of factional struggle against the
institutions of justice.

A n y h o p e o f r e t r e a t f r o m t h e p r e c i p i c e o n t o w h i c h C o s b y
a n d D e L a n c e y h a d s h o v e d t h e e n t i r e m a c h i n e r y o f p r o v i n c i a l
j u s t i c e n o w depended on the outcome of Zenger’s trial, a n d h i s
l a w y e r s h a d b e e n e j e c t e d f r o m t h e B a r . Z e n g e r p r a y e d
appointment of new counsel, and John Chambers, another of the
Mayor’s Court monopoly and Cosby’s placeman in the office of
R e c o r d e r o f t h e C i t y , w a s a p p o i n t e d b y D e L a n c e y . C h a m b e r s
a b a n d o n e d t h e p r o v o c a t i v e d e f e n s e l o d g e d b y A l e x a n d e r a n d
S m i t h , p l e a d e d t h e g e n e r a l i s s u e , a n d d e v o t e d h i m s e l f t o t h e
crucial question of the jury’s composition.  Alexander and Smith,
d i s t r u s t i n g C h a m b e r s ’ r e l i a b i l i t y i n t h i s h i g h l y p o l i t i c a l c a s e , i n
w h i c h h e s t o o d o n t h e o t h e r s i d e o f t h e f a c t i o n a l g u l f , s e c r e t l y
procured Andrew Hamilton of Philadelphia to conduct Zenger’s

3 0t r i a l d e f e n s e , a n d d i d s o w i t h o u t i n f o r m i n g C h a m b e r s .
________________________________________________________________________
30. William Smith, Jr. says of Chambers in connection with the Zenger case that

h e w a s “ m o r e d i s t i n g u i s h e d f o r a k n a c k a t h a r a n g u i n g a j u r y t h a n h i s
erudition in the law.”  2 W. Smith, Jr., supra note 23, at 19.  It is probably
impossible to tell, at this distance, whether Chambers was or was not a good
lawyer when judged by the standards of his contemporaries. If he read the
b o o k s i n h i s l a w l i b r a r y , m a n y o f w h o s e v o l u m e s n o w r e s i d e i n t h e
C o l u m b i a L a w S c h o o l L i b r a r y , h i s e r u d i t i o n w a s a s g r e a t a s a n y o t h e r
lawyer in provincial New Y rk. A library list from the period circa 1760 iso
reprinted in P. Hamlin, supra note 1 at 180-81.  The inventory of Chambers’
library at the time of his death in 1764 is contained in the collection of his
p a p e r s i n the New Y rk State Library. Smith’s deprecation of Chambe r s ’o
legal talent may owe more to the personal relation between Chambers and
t h e t w o W i l l i a m S m i t h s t h a n t o a n y d i s p a s s i o n a t e e s t i m a t e o f h i s s k i l l .
Certainly it was he, rather than Andrew Hamilton, whose measures were
primarily responsible for the outcome of the trial.  Considering the factional
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C h a m b e r s s o u g h t a s t r u c k j u r y , f o u n d t h a t t h e C l e r k h a d
t a m p e r e d w i t h t h e o r d i n a r y p r o c e s s b y w h i c h t h e v e n i r e w a s
s e l e c t e d ( t h e C l e r k s o m e h o w m y s t e r i o u s l y p r e s e n t e d 2 4 f o r m e r
magistrates in the Cosby interest and tradesmen with whom the
Governor did business, from whom Chambers was supposed to
p i c k 1 2 p e t i t j u r o r s b y s t r i k i n g ) a n d s e c u r e d a n o r d e r f r o m t h e
C h i e f J u s t i c e r e q u i r i n g c o n f o r m i t y w i t h s e t t l e d p r o c e d u r e .
C h a m b e r s t h e n p i c k e d a d o z e n j u r o r s , t h e o b s c u r i t y o f w h o s e
names elsewhere in our records suggests that they were not part
o f t h e p o l i t i c a l s o c i e t y , a n d c e r t a i n l y w e r e n o t a l l i e s o f t h e
G o v e r n o r . W i t h t h e s e l e c t i o n o f t h i s j u r y , C h a m b e r s s e c u r e d a
favorable audience for Andrew Hamilton’s eventual speech and

31brought about Zenger’s acquittal.

H a m i l t o n ’ s s p e e c h , a n d i t s d e f e n s e o f t h e pro p o s i t i o n t h a t
jurors were judges of law as well as fact in libel cases, has been
m u c h r e p r i n t e d a n d d i s c u s s e d a s a s e m i n a l d o c u m e n t i n t h e
h i s t o r y o f f r e e s p e e c h p r o t e c t i o n s i n t h e c o m m o n - l a w w o r l d .
Stanley Katz is surely right, however, in his judgment that “the
Z e n g e r c a s e d i d n o t d i r e c t l y f u r t h e r t h e d e v e l o p m e n t e i t h e r o f

3 2p o l i t i c a l l i b e r t y o r f r e e d o m o f t h e p r e s s i n A m e r i c a . ” F r o m a
doctrinal perspective, he is perhaps equally correct in stating that
“[t]he role of the Zenger trial in the legal history of colonial New

33Y rk was only slightly more significant.” But the Zenger trial’so
s i g n i fi c a n c e i n t h e l e g a l h i s t o r y o f t h e p r o v i n c e l a y e l s e w h e r e .
The outcome halted the slide toward partisan dissolution of the
p r o f e s s i o n , a n d b r o k e t h e b a c k o f C o s b y ’ s e f f o r t s t o e s t a b l i s h
perfect political discipline over the courts. Alexander and Smith
were silently restored to membership in the Supreme Court Bar in
________________________________________________________________________

environment, it was Chambers whose behavior more throughly conforms to
our contemporary standard of professional responsibility than that of Smith
and Alexander.

31. W c a n o n l y s p e c u l a t e a s t o w h e t h e r C h a m b e r s w a s i r r i t a t e d a t h i se
r e p l a c e m e n t b y H a m i l t o n o n t h e d a y o f t r i a l , o r w h e t h e r h e w a s m e r e l y
r e l i e v e d t o a v o i d t h e r e s p o n s i b i l i t y o f a p o l i t i c a l l y i n fl a m m a t o r y d e f e n s e ,
likely to injure his chances of advancement in the administration interest.

32. Katz, supra note 23, at 33.  The elegance of Katz’s supporting argument in
demonstration of this proposition cannot be surpassed, and I shall not try.

33. Id. at 29.
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1737, less than a year after Cosby’s death, and the vexing issue of
the constitutional status of the provincial courts disappeared into
the background for another three decades.  Most importantly, the
lawyers of the province took a critical step toward the creation of
a n i n d e p e n d e n t p r o f e s s i o n a l c o m m u n i t y , c a p a b l e o f u n i fi e d
action in political defense of the legal system itself.  The step was
t e n t a t i v e — s o m u c h s o t h a t s u b s e q u e n t h i s t o r i a n s h a v e l a r g e l y
m i s s e d i t , d i s t r a c t e d b y t h e g u s t s o f r h e t o r i c c o n c o c t e d b y
Andrew Hamilton and James Alexander and aimed at the head of
Governor Cosby. It lay in the small measures taken on behalf of a
political pariah by a lawyer who, and we need not doubt William

3 4S m i t h , J r . , o n t h i s p o i n t , “ h a d n o i n c l i n a t i o n t o s e r v e h i m . ”
What John Chambers did in the Zenger case may not have been
much, but it was enough.

In the aftermath of the Cosby administration, the generation
t h a t c a m e t o t h e B a r i n t h e e a r l y 1 7 2 0 s t o o k f u r t h e r s t e p s t o
c o n s o l i d a t e t h e p r o v i n c e ’ s l e g a l c o m m u n i t y . N o m o r e f o r m a l
m e a s u r e s o f c o n t r o l w e r e i n s t i t u t e d i n t h e 1 7 3 0 s , f o r w h i c h t h e
declining economy and and heightened level of political feuding
m a y b e a s s i g n e d a s c a u s e s , b u t b y t h e t i m e t h e M a y o r ’ s C o u r t
monopoly was repealed in 1746, the most powerful measure had
n o n e t h e l e s s o c c u r r e d : w i t h o u t f o r m a l r e c o g n i t i o n , a n d p e r h a p s
without complete awareness, legal training was now primarily a
local matter. Certainly study at the Inns of Court had not lost its
c a c h e t , f o r t h o s e c a p a b l e o f m e e t i n g t h e e n o r m o u s e x p e n s e
e n t a i l e d , b u t t h e a c a d e m i c e n v i r o n m e n t o f t h e I n n s a t m i d -
c e n t u r y w a s s o d e p l e t e d a s t o p r o v i d e l i t t l e i n d e p e n d e n t
i n d u c e m e n t t o a p r a c t i t i o n e r w h o i n t e n d e d t o p a s s h i s
p r o f e s s i o n a l c a r e e r i n t h e p r o v i n c e . Y u n g m e n i n t e n d i n g ao
career at the New Y rk Bar in the middle decades of the centuryo
s a w a c l e r k s h i p i n t h e o f fi c e o f a N e w Y r k p r a c t i t i o n e r a s t h eo
essential educational and qualifying experience; the Inns were at
b e s t a n e x p e n s i v e l u x u r y , p r o v i d i n g s o c i a l s t a n d i n g i n t h e

________________________________________________________________________
34. 2 W. Smith,. Jr.,  supra note 23, at 19.
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imperial order for the sons of provincial grandees just as they did
35for the eldest sons of the English gentry.

T h e d o m e s t i c a t i o n o f t h e l e g a l e d u c a t i o n s y s t e m w a s t h e
most important single process in settling the profession. Control
o v e r a c c e s s t o l e g a l e d u c a t i o n m e a n t e f f e c t i v e i n t e r n a l c o n t r o l
over the membership of the Bar.  Law practices in New Y rk hado
b e c o m e , p o t e n t i a l l y a t l e a s t , f a m i l y b u s i n e s s e s , i n w h i c h t h e
e d u c a t i o n a l s y s t e m c o u l d b e t u r n e d t o t h e a d v a n t a g e o f s o n s ,
nephews, and other family connections.  T this third generationo
of New Y rk lawyers, the profession, and the very legal system ofo
which it was a part, necessarily appeared rather differently than it
had to their predecessors.

F r William Smith, Jr., for example, the legal world of Newo
Y r k h a d a l l t h e f a m i l i a r i t y a n d a p p a r e n t s o l i d i t y o f t h e f a m i l yo
patrimony. Born in 1728, he graduated from Y le in 1745, clerkeda
i n h i s f a t h e r ’ s o f fi c e , a n d w a s a d m i t t e d t o t h e N e w Y r k B a r i no
1750. He established a partnership in the same year with one of
his father’s other clerks, William Livingston, and on the basis of
his father’s prominence, the Livingston family connection, and his
own reputation for precocity was soon a successful member of the

3 6B a r . B y t h e e n d o f t h e d e c a d e , S m i t h , L i v i n g s t o n , a n d J o h n
Morin Scott, also a pupil of the senior Smith, comprised the junior
´ lite of the city legal world, as well as being closely associated in ae
n u m b e r o f p o l i t i c a l a n d c u l t u r a l a c t i v i t i e s , i n c l u d i n g t h e

37formation of the Whig Club and the New Y rk Society Library.o
A m e a s u r e o f S m i t h ’ s s u c c e s s a t t h e B a r w a s h i s r e f u s a l o f t h e
C h i e f J u s t i c e ’ s s e a t o n t h e S u p r e m e C o u r t in 1763; the sal a r y o f

________________________________________________________________________
35. O f t h e 4 3 i d e n t i fi a b l e b a r r i s t e r s w h o p r a c t i c e d i n N e w Y r k d u r i n g t h eo

colonial period, only 12 were born in the province. See P. Hamlin, supra
note 1, at App. II, 146.  As best I can derive from the information compiled
by Hamlin, at least 8 of those 12 were members of the Livingston family.

36. The best capsule biography of William Smith, Jr. is to be found in Michael
Kammen’s introduction to Smith’s History. See 1 W. Smith, Jr., supra note
23, at xvii-xxxvii; see also D. Dillon, The New Y rk Triumvirate: A Study ofo
the Legal and P litical Careers of William Livingston, John Morin Scott,o
and William Smith, Jr. (1949).

37. See D. Dillon,  supra note 36, at 13-30.
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£500 was no more than half his earnings in practice, and he could
38not afford the place.

The education of the younger Smith was only the first of the
s i g n s t h a t t h e p r o v i n c i a l l e g a l p r o f e s s i o n w a s e n t e r i n g i t s
maturity at mid-century. Not only were Smith and many of his
most prominent contemporaries trained in the province; the law
t h e y l e a r n e d h a d b e c o m e n o t E n g l i s h l a w , b u t t h e l a w o f N e w
Y rk. Ear l y i n t h e i r c a r e e r s , S m i t h a n d L i v i ngston accepted theo
i n v i t a t i o n o f t h e G e n e r a l A s s e m b l y t o c o m p i l e t h e fi r s t o f fi c i a l

39collection of the statutes in force in the province. The fruit of
t h e i r w o r k w a s n o t a n o r i g i n a l c o d i fi c a t i o n , b u t r a t h e r a
s u b s t a n t i a l l y a c c u r a t e r e n d i t i o n o f t h e t e x t o f t h o s e p r o v i n c i a l
enactments which had received the Royal Assent and were still in

4 0f o r c e . T h o u g h p r i m a r i l y a w o r k o f t e x t u a l a n d h i s t o r i c a l
r e s e a r c h r a t h e r t h a n l e g a l a n a l y s i s , t h e L a w s o f N e w Y r ko
r e p r e s e n t e d a n i m p o r t a n t i n t e l l e c t u a l d e v e l o p m e n t f o r S m i t h
personally, and for the legal community. Smith’s own interest in
historical research was ignited by the project, which brought him
into contact with the fundamental sources for provincial political
h i s t o r y — fi v e y e a r s l a t e r , a t t h e a g e o f t w e n t y - n i n e , S m i t h
p u b l i s h e d t h e fi r s t v o l u m e o f h i s H i s t o r y , t h e fi r s t s i g n i fi c a n t
a t t e m p t t o r e c o u n t a n d a n a l y z e t h e d e v e l o p m e n t o f N e w Y r k .o
U n s u r p r i s i n g l y , g i v e n t h e t r a i n i n g a n d i n t e r e s t s o f t h e a u t h o r ,
events in the courts played a large narrative role in the History.
F r the larger community, the significance of the Laws of New Y rko o
l a y p r e c i s e l y i n t h e s u c c e s s f u l d e l i n e a t i o n o f t h e l e g a l s p a c e
u n i q u e t o N e w Y r k . T h e l e g i s l a t i v e c a n o n h a v i n g b e e no
a u t h o r i t a t i v e l y e d i t e d a n d p r o d u ced, it now b e c a m e p o s s i b l e t o
d e s c r i b e e x a c t l y w h a t m a d e N e w Y r k l a w d i f f e r e n t f r o m t h eo
m e t r o p o l i t a n l e g a l c u l t u r e w h e n c e i t c a m e . I f , a s J u l i u s G o e b e l
ob s e r v e s , “ t h e e i g h t e e n t h c e n t u r y i s w e l l a l o n g b e f o r e t here are

________________________________________________________________________
38. See 1 W. Smith, Jr.,  supra note 23, at xxix.

39. See An Act to revise, digest & Print the Laws of this Colony, November 24
1750, 3 NY Col Laws 832-35.

40. See Laws of New Y rk from the Y ar 1691 to 1751, Inclusive (1752).  Theo e
edition was continued in 1762, reflecting the enactments of the intervening
decade.
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4 1s i g n s t h a t p r o v i n c i a l l a w i s c o n c e i v e d a s s o m e t h i n g d i s c r e t e , ”
S m i t h ’ s e d i t i o n o f t h e l a w s w a s t h e c o n fi r m a t i o n o f t h e n e w
conception. Not only had the process of settlement advanced to
t h e p o i n t a t w h i c h a m a p o f N e w Y r k ’ s l e g a l s p a c e c o u l d b eo
made, but the profession had advanced to the point of educating
the cartographers.

The changed nature of the educational process in New Y rko
was not something the younger William Smith took for granted;
sometime in 1756, while busily engaged in practice and working
on his History, Smith drew up “Some Direction s R e l a t i n g t o the
L a w , ” a c t u a l l y a s y l l a b u s o f s t u d y f o r t h e i n t e n d i n g N e w Y r ko

4 2l a w y e r . S m i t h ’ s s y l l a b u s t o o k f o r g r a n t e d t h a t y o u t h f u l
a s p i r a n t s t o t h e B a r w o u l d b e l a r g e l y s e l f - e d u c a t i n g . S m i t h
certainly did not assume a college education as a prelude to legal
study, but he began his curriculum with “the Sciences necessary
f o r a L a w y e r , ” w h i c h i n c l u d e d E n g l i s h , L a t i n , F r e n c h , w r i t i n g ,
a r i t h m e t i c , g e o m e t r y , s u r v e y i n g , b o o k k e e p i n g , g e o g r a p h y ,
“ c r o n o l o g y , ” h i s t o r y , l o g i c , r h e t o r i c , a n d d i v i n i t y a s w e l l a s t h e
l a w s o f n a t u r e , n a t i o n s , a n d o f E n g l a n d — i n s h o r t , a l i b e r a l
e d u c a t i o n . F r t h o s e w i t h o u t t h e b e n e fi t o f M o t h e r Y l e , S m i t ho a
l i s t e d t h e c o m m o n t e x t b o o k s i n e a c h o f h i s “ S c i e n c e s . ” A
s t u d e n t ’ s l e g a l e d u c a t i o n p r o p e r s h o u l d b e g i n w i t h W o d ’ so
I n s t i t u t e s o f t h e C i v i l L a w , s o m e P u f f e n d o r f , M a t t h e w H a l e ’ s
H i s t o r y o f t h e C o m m o n L a w , F r t e s c u e , S t . G e r m a i n , B a c o n ’ so
Elements, and W od’s Institutes of the Common Law. “When theseo
h a v e b e e n r e a d t w i c e o r t h r e e t i m e s o v e r w i t h t h e U t m o s t
d i l i g e n c e & A p p l i c a t i o n , ” S m i t h u r g e d , t h e s t u d e n t s h o u l d
progress to complete Puffendorf, Grotius, W od’s civil institutes,o
a n d D o m a t . T h e n t o B a c o n ’ s A b r i d g e m e n t a n d , u l t i m a t e l y , t h e
reports.

I t s e e m s r e a s o n a b l e t o a s s u m e t h a t S m i t h i n t e n d e d h i s
“ D i r e c t i o n s ” f o r t h e b e n e fi t o f h i s o w n c l e r k s . H e a n d W i l l i a m

________________________________________________________________________
41. See J. Goebel & T. Naughton,  supra note 13, at 72.

42. Some Directions Relating to the Law, William Smith P pers, Commonplacea
Book, Miscellania A, NYPL, reprinted in P. Hamlin, supra note 1, at App.
VIII, 197-200.



A Settled Profession: the Provincial Bar 89

L i v i n g s t o n e v i d e n t l y t o o k s e r i o u s l y t h e o b l i g a t i o n o f e d u c a t i o n
that devolved on working lawyers with respect to their clerks—
following in this respect, of course, the path laid down by their

43own preceptor, the elder Smith. The syllabus plainly expressed
an idealization of the educative process, and one which we may
s u p p o s e e v e n S m i t h d o u b t e d w o u l d b e f u l l y r e a l i z e d i n a n y
working lawyer’s chambers.  But in its confident assumption that
all the volumes listed would be within ready reach of a New Y rko
l a w s t u d e n t , S m i t h ’ s “ D i r e c t i o n s ” f u r t h e r e x p r e s s e d t h e
intellectual and professional self-confidence felt by the leaders of
the New Y rk Bar in the mid-’50s.o

The new emphasis on legal education also had an economic,
guild-related function—a relationship not unknown in later ages
o f A m e r i c a n l a w . A s t h e B a r s h i f t e d t o w a r d m a n u f a c t u r i n g
rather than importing lawyers, control of domestic output became
the basic measure for ensuring the long-term profitability of the
lawyers’ monopoly. The year 1756 saw a renewed attempt by the
c i t y ’ s p r o m i n e n t c o u n s e l t o c o n t r o l t h e s i z e o f t h e g u i l d ; u n l i k e
the measures of 1729, the later arrangements were aimed at the
number of clerks permitted to the city’s practitioners, and the ease
with which individual lawyers could have their clerks admitted
to the Bar. The institution of control was a new association of the

4 4C i t y B a r , f o r m a l i z e d i n N o v e m b e r 1 7 5 6 . T h e s e “ A r t i c l e s o f
A g r e e m e n t t o e s t a b l i s h a Q u a r t e r l y M e e t i n g o f t h e A t t o r n i e s a t
Law in the City of New Y rk” provided for a uniform schedule ofo
fees and taxable costs, for which purpose a committee of six was

45appointed, including Livingston, Smith, and Scott. But the aims
o f t h e a s s o c i a t i o n w e r e n o t l i m i t e d t o t h e s e t t i n g o f f e e s ; a

________________________________________________________________________
43. The strength of William Livingston’s views on the subject may be surmised

f r o m a t i r a d e o n t h e a b u s e s o f t h e c l e r k s h i p p r o c e s s p u b l i s h e d o v e r t h e
signature “T ro Philolegis” in The New-Y rk W ekly P st-Boy, August 19, 1745,y o e o

 reprinted in P. Hamlin,  supra note 1, App. VI, 167-70.

44. See “New Y rk City Bar Agreement,” November 26 1756, ABCNY, reprintedo
in P. Hamlin,  supra note 1, App. IV, 162.

45. T h e o t h e r m e m b e r s w e r e J o h n A l s o p , B e n j a m i n N i c o l l , a n d W h i t e h e a d
Hicks. James Duane was named the first Clerk of the Association. As in
1729, the association thus seems to have been the work of the rising stars of
the profession, eager to protect their practices against erosion from below.
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46corollary agreement, apparently in circulation at the same time,
provided for stringent limitations on law clerks:

W h e r e a s t h i s P r o v i n c e i s a t p r e s e n t s u f fi c i e n t l y
s u p p l i e d w i t h A t t o r n e y s a t L a w , t h e n u m b e r o f
which will in a few Y ars, if some obstruction is note
given to the unrestrained admission of clerks, very
greatly increase, …

First: that no P rson within fourteen Y ars from thee e
d a t e h e r e o f [ s h a l l ] b e t a k e n a s a C l e r k b y a n y
A t t o r n e y , w i t h a v i e w t o h a v e h i m , a f t e r h i s
Clerkship expires, admitted as an Attorney in any
Court within this Province, excepting that each of
the Subscribers shall be at Liberty to take one of his
Sons as a Clerk.

Secondly: That after the expiration of the said T rme
… no Attorney shall take any P rson for his Clerke
u n l e s s s u c h P e r s o n s h a l l h a v e h a d a L i b e r a l
Education in some University or Colledge, having
resided there four years and obtained a Batchelors
Degree.

In addition to these provisions, the agreement also required that
every clerk pay a premium of £200 for his indentures, and serve a
clerkship of at least five years.  Admission to the Bar was to occur
only after the applicant had been publicly examined by at least six
m e m b e r s o f t h e B a r , a n d h a d s i g n e d t h e r e s t r i c t i v e a g r e e m e n t .
E n f o r c e m e n t w a s t o b e p r o v i d e d b y i n f o r m a l s a n c t i o n s : “ i f a n y
one of the Subscribers shall infringe … all the rest shall treat him
on all occasions with Contempt, and take every advantage against
h i m w h i c h s t r i c t p r a c t i s e w i l l a d m i t o f . ” T h e t h e m e o f
professional self-confidence sounds here fortissimo, unrealistically.
The absolute ban on the production of new lawyers unrelated to

________________________________________________________________________
46. T h i s s e c o n d b a r a g r e e m e n t , d a t e d “ O c t o b e r 1 7 5 6 , ” i s s o m e t h i n g o f a

mystery. The only extant copy, in the James Alexander P pers, NYHS, bearsa
n o s i g n a t u r e s . I t s e e m s p l a i n l y t o b e r e l a t e d t o t h e a g r e e m e n t e x e c u t e d
weeks later, and is certainly the model for the 1764 agreement discussed at
p. 98, infra, but evidence of its implementation is lacking. P rhaps the drafte
c o n t a i n e d i n J a m e s A l e x a n d e r ’ s fi l e s r e p r e s e n t s a n a g r e e m e n t t h a t f e l l
t h r o u g h ; c e r t a i n l y e v e n i f i t d i d c o m e i n t o f o r c e , i t w a s n o t s u f fi c i e n t t o
restrain the relevant parties, as the existence of the 1764 agreement attests.
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t h e c u r r e n t p r a c t i t i o n e r s w a s s u r e l y i m p o s s i b l e o f a t t a i n m e n t .
S i m i l a r l y , a l m o s t t w o c e n t u r i e s w o u l d p a s s b e f o r e a c o l l e g e
degree became prerequisite to law  practice in New Y rk; fourteeno
years hardly provided a sufficient transition period. F r Williamo
Livingston (Y le, 1741), John Morin Scott (Y le, 1746), and Williama a
S m i t h , J r . ( Y l e , 1 7 4 6 ) , h o w e v e r , i t u n d o u b t e d l y s o u n d e d l i k e aa
very good idea.

Although the 1756 clerkship agreement was impractical as a
conspiracy to restrain trade, and may well have been abandoned
b y i t s o w n p r o p o n e n t s , i t s a s p i r a t i o n s f o r t h e e d u c a t i o n a l
a t t a i n m e n t s o f t h e B a r w e r e n o t q u i t e s o u n r e a l i s t i c . K i n g ’ s
College began graduating students in 1758; from that point until
1776, 31 of its 119 B.A. graduates would take up the practice of
law.  Of King’s graduates during the colonial era, more became

4 7l a w y e r s t h a n b e c a m e d o c t o r s a n d m i n i s t e r s c o m b i n e d . U n t i l
S m i t h ’ s b r i l l i a n t b l i n d p u p i l P t e r V n S c h a a c k o p e n e d h i s l a we a
school in Kinderhook in 1786, the principle of education through
clerkship would reign supreme as the only route to a place at the
New Y rk Bar for an aspiring young man, but the assumption of ao
liberal education upon which Smith’s “Directions” rested would
become increasingly better justified.

A n o t h e r m i l e s t o n e i n t h e c o n s o l i d a t i o n o f t h e l e g a l
profession was passed in 1758, when the Supreme Court for the
fi r s t t i m e i n t h e p r o v i n c e ’ s h i s t o r y w a s c o m p o s e d e n t i r e l y o f
lawyers. Chief Justice James DeLancey’s brilliant youth was long
b e h i n d h i m , a n d y e a r s o f p o l i t i c a l m a c h i n a t i o n h a d t a k e n o f f
w h a t e v e r l e g a l e d g e h e h a d o n c e p o s s e s s e d , b u t h e a n d h i s
s u c c e s s o r B e n j a m i n P r a t t , a l o n g w i t h t h e g r a y i n g D a n i e l
H o r s m a n d e n , J o h n C h a m b e r s , D a v i d J o n e s , a n d a f t e r 1 7 6 3 t h e
elder William Smith, comprised a Bench whose professionalism
was unprecedented in New Y rk, or for that matter elsewhere ino
B r i t i s h N o r t h A m e r i c a . T h e e l i m i n a t i o n o f l a y j u d g e s f r o m t h e
h i g h e s t c o u r t i n t h e p r o v i n c e w a s o f m o r e t h a n s y m b o l i c
s i g n i fi c a n c e ; w h i l e p r o f e s s i o n a l i z a t i o n o f t h e B e n c h h a r d l y
________________________________________________________________________
47. The raw numbers upon which these aggregations are based can be found in

P. Hamlin,  supra note 1, at App. I, 133.
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prevented the Supreme Court from acting as a locus of political
opposition in the hands of a figure like DeLancey, it went a long
way toward the resolution of the problem of political legitimacy
t h a t h a d d o g g e d t h e p r o v i n c i a l c o u r t s t h r o u g h o u t t h e i r h i s t o r y .
Along with the stability brought at the same time to the roles of
t h e C r o w n ’ s l a w o f fi c e r s i n t h e p r o v i n c e , t h e c h a n g e s i n t h e
composition of the Bench further evidenced the maturation of the

48profession.

T h e l o n g - t e r m p r o b l e m o f s e c u r i n g a d e q u a t e l e g a l
representation for the Crown was largely resolved as a result of
t h e p r o f e s s i o n a l a c t i v i t i e s o f W i l l i a m K e m p e a n d h i s s o n J o h n
T b o r K e m p e , s u c c e s s i v e A t t o r n e y s G e n e r a l f r o m 1 7 5 2 t h r o u g ha
t h e c l o s e o f t h e p r o v i n c i a l e r a . T h e e l d e r K e m p e c a m e t o N e w
Y r k i n 1 7 5 2 , s e l e c t e d a s p r o v i n c i a l a t t o r n e y g e n e r a l o v e r t h eo
vehement objections of Governor George Clinton, who intended
the position for his ally against the DeLanceyites, William Smith,
S r . S m i t h w a s a c t u a l l y a p p o i n t e d a t t o r n e y g e n e r a l i n A u g u s t

491751, but as so often, New Y rk functioned as a critical resourceo
of trans-Atlantic patronage for the Duke of Newcastle, and Smith

50was promptly displaced by Kempe. Kempe, a barrister of the
Middle T mple, had been active in the Duke’s electoral interest ine
S u s s e x , a n d i t w a s f o r t h e s e s e r v i c e s a n d e x p e n d i t u r e s t h a t
c o n t e m p o r a r i e s b e l i e v e d , n o d o u b t r i g h t l y , t h a t K e m p e w a s

51rewarded with the office in New Y rk.o

Kempe was an active attorney general, not least because the
new incumbent needed substantially to repair his fortunes in the
office. Certainly he began his career with a burst of activity in the
prosecution of misdemeanors by information, apparently in part
f r o m a d e s i r e f o r t h e r e s u l t i n g f e e s . P r o s e c u t i o n o f o f f e n s e s

________________________________________________________________________
48. T h e p o l i t i c a l s t a b i l i t y o f t h e B e n c h w o u l d n o t l o n g s u r v i v e t h e d e a t h s o f

James DeLancey and George II, which opened the controversy over good
behavior tenure and judicial independence, discussed in Chapter 5, infra.

49. See 6 NY Col Docs 766.

50. F r the details of the political and patronage situation prevailing at the timeo
of Kempe’s appointment, see S. Katz, Newcastle’s New Y rk 191-98 (1968).o

51. See 2 W. Smith, Jr.,  supra note 23, at 176.
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against the revenue laws formed perhaps the most important part
o f t h i s b u s i n e s s , a l l o w i n g f o r l u c r a t i v e p r o c e e d s t o t h e
p r o s e c u t i n g i n f o r m e r a n d t h e a t t o r n e y g e n e r a l a s w e l l a s
s a t i s f a c t i o n a t W h i t e h a l l . T h e r e s u l t i n g d i s g r u n t l e m e n t i n t h e
mercantile community played a substantial role in bringing about
l e g i s l a t i o n l i m i t i n g t h e p o w e r o f t h e a t t o r n e y g e n e r a l t o e x h i b i t

52informations at the instance of informers.

Kempe’s appare n t r e c o g n i t i o n o f t h e u t i l i ty of prosecution
by information as a device for raising personal revenue was not
u n p r e c e d e n t e d ; s i m i l a r a t t e m p t s b y R i c h a r d B r a d l e y i n t h e
m i d - 1 7 2 0 s a l s o p r o d u c e d a p r o v i n c i a l s t a t u t e , s u b s e q u e n t l y
d i s a l l o w e d b y t h e P r i v y C o u n c i l , a i m e d a t p r e v e n t i n g a b u s e o f
i n f o r m a t i o n s . T h e r e c u r r e n c e o f t h e c o n t r o v e r s y h i n t s a t t h e
r e c u r r e n t p r o b l e m — t h e i n a d e q u a c y of the arrangements f o r t h e
fi s c a l s u p p o r t o f t h e A t t o r n e y G e n e r a l . I t a p p e a r s t h a t t h e

53Attorney General may have had a salary of £150 after 1733, but
 it is clear that out of whatever salary and fees Kempe managed to

c o l l e c t h e h a d t o d e f r a y a l l c o s t s o f p r o s e c u t i o n . A d d i t i o n a l
fi n a n c i a l s u p p o r t f o r t h e o f fi c e w a s a p r i m a r y n e c e s s i t y f o r t h e
further professionalization of the Crown’s legal representation in
the latter 1750s, just as it had been earlier, and a solution evaded
Kempe during his five years in office.

When Wil l i a m K e m p e d i e d unexpectedly in July 1759, the
office of Attorney General seemed likely to fall once again into the
morass of provincial partisan controversy. Instead, in a genuinely

________________________________________________________________________
52. Kempe seems to have received more than two hundred complaints in his

first year requesting the filing of informations in cases of assault, trespass,
and other misdemeanors not primarily concerning the revenue as well. See
J. Goebel, supra note 13, at 376.  Smith reports the hostility of the mercantile
c o m m u n i t y , a n d c o n n e c t s t h i s s e n t i m e n t w i t h t h e p a s s a g e o f A n A c t t o
prevent Malicious Informations in the Supreme Court of Judicature for the
C o l o n y o f N e w Y r k , D e c e m b e r 7 1 7 5 4 , 3 N Y C o l L a w s 1 0 0 7 . S e e 2 W .o
Smith, Jr., supra note 23, at 176.  The informations controversy, and its effect
on the development of provincial criminal procedure, is discussed in more
detail in Chapter 4, infra.

53. S e e J . G o e b e l , s u p r a n o t e 1 3 , a t 7 3 4 n . 3 2 8 . G o e b e l ’ s e v i d e n c e f o r t h e
continuance of this arrangement into the 1750s is slim, and of course it must
be remembered t h a t s u c h salaries granted on the English exchequer were
often paid in warrants on customs revenue—a most uncertain security.
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remarkable development, Kempe’s successor in office, appointed
a mere ten days after his death, was his twenty-four year old son,
John T bor Kempe.  There is some evidence that the appointmenta
was intended in substantial measure to relieve the dire financial

54straits in which the elder Kempe left his family. The younger
Kempe studied with James Alexander, and had appeared in the

55New Y rk courts on his father’s business as early as 1756, but hiso
appointment was nonetheless extraordinary, and could only have

5 6b e e n r e a l i z e d t h r o u g h t h e s t r o n g s u p p o r t o f J a m e s D e L a n c e y .
I n i t i a l a p p e a r a n c e s t o t h e c o n t r a r y n o t w i t h s t a n d i n g , D e L a n c e y
had made a brilliant appointment.  The younger Kempe served as
Attorney General through the British evacuation of New Y rk ino
1 7 8 3 , a n d i t w a s l a r g e l y h i s e n e r g y a n d a c t i v i t y t h a t r a i s e d t h e
level of the Crown’s legal representation in the province, despite
the increasing disorder in the legal system after the mid-1760s.

Kempe’s financial situation impelled him to more vigorous
m e a s u r e s t o s e c u r e a d d i t i o n a l c o m p e n s a t i o n . S h o r t l y a f t e r h i s
appointment in 1759 he traveled to England, apparently to make
good his interest with his father’s patron, Newcastle, and to seek
a d d i t i o n a l r e v e n u e . H e r e t u r n e d w i t h a n a n n u a l g r a n t o f £ 1 5 0

5 7s t e r l i n g o n t h e c i v i l l i s t ; i n 1 7 6 8 h e u n d e r t o o k a n o t h e r s u c h
________________________________________________________________________
54. Benjamin Nicoll apparently wrote to James DeLancey:

I f y o u n g M r . K e m p e , w h o i s l e f t w i t h a l a r g e f a m i l y t o
m a i n t a i n , h a s a n y t h o u g h t s o f s u c c e e e d i n g h i s f a t h e r , I
w a i ve my pr e t e n s i o n s t o t a l l y … o n t h e c o n t r a r y , l e t m e
ask it as a favor that he may be appointed, who, though
y o u n g , h a s a g o o d c a p a c i t y a n d i s a l r e a d y p r e t t y w e l l
versed in the law. He has a large family upon his hands,
nothing left by the father, and must be in distress.

See 1 T. Jones, History of New Y rk during the Revolutionary W r, and ofo a
t h e L e a d i n g E v e n t s i n t h e o t h e r C o l o n i e s a t t h a t Pe r i o d 3 1 n . 1 ( E . F .
D e L a n c e y , e d . 1 879). I am unable to tra c e t h e o r i g i n a l l e t t e r f r o m w h i c h
Jones quoted.

55. See R. v. Margaret McDougall, SCJ Mins, April 20, 1756.

56. The best description of the non-legal aspects of John T bor Kempe’s career isa
Crary, John T bor Kempe’s Rise from P verty to Riches, 14 William & Mary Q.a o
176 (1957).  F  r the events surrounding Kempe’s appointment, id. at 179-80.o

57. O r s o h e s t a t e d o n h i s a p p l i c a t i o n f o r t e m p o r a r y r e l i e f i n 1 7 8 3 . S e e 4 6
American Loyalists, Audit Office Transcripts 68 (transcription 1900, NYPL).
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voyage, this time securing an additional annual appropriation of
£ 2 0 0 i n w a r r a n t s a g a i n s t c u s t o m s r e v e n u e i n N e w Y r k . I no
a d d i t i o n , a f t e r 1 7 6 2 a n n u a l a p p r o p r i a t i o n s s t a t u t e s r e g u l a r l y
contained grants o f £ 1 4 0 N e w Y r k , c o m p e n s a t i n g t h e A t t o r n eyo

58General’s “extraordiary services.”

A l o n g w i t h d i r e c t s u b v e n t i o n s a n d f e e s f o r u n d e r t a k i n g
Crown litigation, the provincial Attorney General derived much
of his income from fees paid by land patentees.  The 1709 statute
t h a t e s t a b l i s h e d t h e b a s i c p u b l i c f e e s c h e d u l e f o r t h e p r o v i n c e
g r a n t e d t h e A t t o r n e y G e n e r a l “ F o r t h e D r a f t o f A P a t t e n t

5 9C o n fi r m a t i o n G r a n t o r C h a r t e r o n e p o u n d T n s h i l l i n g s . ” I ne
1710 this statute was disallowed by the Crown and was replaced
with an ordinance of the governor that raised the patent fee to £3.
B u t t h e p r o v i n c i a l g o v e r n m e n t a d h e r e d t o t h e r e p e a t e d r o y a l
i n s t r u c t i o n s n o t t o g r a n t a n y s i n g l e p a t e n t e e m o r e t h a n 2 , 0 0 0

60acres, which led to the use of multiple nominees in most grants.
A practice grew up of charging each patentee the full fee in such
l a r g e g r a n t s , w h i c h K e m p e a n d h i s p r e d e c e s s o r s a p p a r e n t l y
justified on the ground that multiple patenting was reducing the

61funding available for other law-enforcement purposes. T thiso
 system Kempe added the additional refinement of charging fees

b a s e d o n t h e q u a n t i t y o f l a n d t r a n s f e r r e d w h e n s m a l l e r p a r c e l s

________________________________________________________________________
This grant on the civil list may represent a continuation of the arrangement
Julius Goebel observed in force after 1733.  See  supra note 53.

58. See 4 NY Col Laws 627, 734, 800, 849, 912, 963, 1026.  New Y rk currencyo
g e n e r a l l y e x c h a n g e d i n N e w Y r k a t r o u g h l y 6 0 % o f s t e r l i n g . O t h e ro
information in this p a r a g r a p h c o n c e r n i n g K e m p e ’ s compensation is taken
f r o m h i s o w n s t a t e m e n t i n 1 7 8 3 , a c i r c u m s t a n c e w h i c h n a t u r a l l y i n d u c e s
some elements of doubt. See 46 Audit Office Transcripts, supra note 57, at
68.

59. An Act for Regulating and Establishing fees,“ May 24 1709, 1 NY Col Laws
638, 650.  This fee of 30s. per document was, not surprisingly, at least three
times the fee the Attorney General could charge for entering a nolle prosequi,
or for permitting the filing of a writ of error.

60. F r f u r t h e r d i s c u s s i o n o f t h i s l e g a l a p r r o a c h a n d i t s r e p e r c u s s i o n s , s e eo
Chapter 3, infra.

61. S o K e m p e e x p l a i n e d i n a n o f fi c i a l r e p o r t o n f e e s d e l i v e r e d t o L i e u t e n a n t
Governor Colden on August 20, 1764, Kempe P pers, Box V, NYHS.a
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62were granted to multiple patentees, up to £10. It is very difficult
t o d e t e r m i n e h o w m u c h K e m p e r a i s e d b y t h e s e m e a n s ; i n
d e c l a r i n g h i s l o s s e s a s a l o y a l i s t e n t i t l e d t o s u p p o r t a n d
compensation in 1783, Kempe variously estimated the annual fee

63income of the office as between £500 and £1000.

I n a d d i t i o n t o h i s m e a s u r e s f o r i n c r e a s i n g t h e A t t o r n e y
G e n e r a l ’ s f e e s , K e m p e u n d e r t o o k t o r e d u c e t h e b u r d e n o f
l i t i g a t i o n c o s t s l i m i t i n g p r o v i n c i a l e n f o r c e m e n t a c t i v i t y . I n
general, despite English practice to the contrary, costs in criminal
cases were not routinely borne by the defendant.  Although prior
Attorneys General appear to have expected to recoup prosecution
e x p e n s e s i n f e l o n y c a s e s f r o m t h e c o u n t i e s i n w h i c h t h e

64prosecutions occurred, Kempe like his predecessors found that
he had to bear most of the costs of criminal prosecutions out of
his own perquisites. As he wrote to Governor Henry Moore in
1766:

there is no way of compelling offenders of any Sort
e v e n w h e n o f a b i l i t y a n d c o n v i c t e d , o f d e f r a y i n g
the charges of bringing them to Justice, nor will the
Courts here appropriate any part of the Fines laid
for offences to this service, nor often recommend it
to them to pay the costs previous to affeering the

65Fines.      W h e n t h e r e i s a n a c q u i t t a l o f t h e p e r s o n
c h a r g e d o r t h e O f f e n d e r i s p o o r n o t h i n g c a n b e
hoped for and not often is anything to be obtained

66on conviction.

K e m p e ’ s r e s p o n s e t o t h e s i t u a t i o n w a s t o b e g i n d e m a n d i n g a
form of recognizance from complainants by which they and their
________________________________________________________________________
62. Id.; 7 NY Col Docs 925.

63. See 46 Audit Office Transcripts,  supra note 57, at 68, 173-74.

64. F r a further discussion of the somewhat complicated question of costs ando
fees in criminal cases, see Chapter 4, infra.

65. This practice, of partial remission of fines in consideration of the defendant’s
payment of the prosecution’s taxed costs, was the English practice intended
t o o v e r c o m e t h e f o r c e o f t h e m a x i m t h a t t h e C r o w n n e i t h e r g a v e n o r
received costs.  See 2 Hawkins’ Pleas of the Crown c. 25, §3 (1787 ed.)

66. PRO CO 5/1098, f. 558.
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sureties obliged themselves for such costs and fees “as are usually
6 7p a i d i n t h e p r o v i n c e b y c l i e n t s t o t h e c o u n c i l f o r a t t e n d a n c e . ”

A d d i t i o n a l l y , K e m p e s e c u r e d a n a d d i t i o n t o t h e s c h e d u l e i n
G o v e r n o r M o o r e ’ s 1 7 6 8 o r d i n a n c e o f f e e s f o r t h e “ A t t o r n e y
G e n e r a l ’ s F e e s i n t h e S u p r e m e C o u r t s w h e r e a D e f e n d a n t
v o l u n t a r i l y c o m p o u n d s w i t h t h e A t t o r n e y G e n e r a l i n o r d e r t o

68obtain a nolo prosequi or mitigate his fine.”

The result of Kempe’s various measures was to provide the
provincial government, and its masters in Whitehall, with stable
p r o f e s s i o n a l r e p r e s e n t a t i o n t h r o u g h o u t t h e l a s t t w o d e c a d e s o f
the colonial period. The fiscal basis of the office, while not lavish,
o f f s e t s o m e w h a t t h e i n c r e a s i n g b u r d e n o n t h e p r o s e c u t o r i a l
system as public order in the province declined.

T h e fi n a l m o v e m e n t s t o w a r d p r o f e s s i o n a l i z a t i o n o f t h e
B e n c h a n d B a r v i s i b l e i n t h e l a t e ‘ 5 0 s a n d e a r l y ‘ 6 0 s w e r e n o t
e n t i r e l y f r i c t i onless. Although the familial connections b e t w e e n
New Y rk’s legal and mercantile ´ lites were extremely close, ando e
o n e c a n a s u s e f u l l y s p e a k o f t h e S m i t h - L i v i n g s t o n a s t h e
D e L a n c e y - P h i l i p s e i n t e r e s t s , t h e fi n a l c a p t u r e o f t h e h i g h e s t
i n s t i t u t i o n s o f j u s t i c e i n t h e p r o v i n c e f o r t h e s o n s o f t h e r o b e
i n e v i t a b l y p r o v o k e d a t e n s i o n b e t w e e n l e g a l a n d m e r c a n t i l e
c o m m u n i t i e s — a t e n s i o n t h a t a m p l i fi e d t h e o r d i n a r y r o u t i n e
complaining of clients and provided an opening for the insertion
of the inevitable wedge of partisan discord. The strong flavor of
merchant against lawyer in the election campaign of 1768, with its
s l o g a n o f “ N o L a w y e r i n t h e A s s e m b l y , ” r e p r e s e n t e d t h e
c r y s t a l l i z a t i o n o f u n e a s i n e s s l a r g e l y r e s u l t i n g f r o m t h e s h i f t i n

69power that had taken place over the preceding decade.
________________________________________________________________________
67. See, e.g., Kempe Lawsuits, sub noms. Desbrosses, Rodman, NYHS.

68. Ordinance of Fees, July 1768, ms. ABCNY (unpaginated).

69. F r the details of the 1768 campaign, see D. Dillon, supra note 36, at 100-17.o
Morton Horwitz has argued that these political expressions of anti-lawyer
sentiment in New Y rk represented the eighteenth-century consensus, whicho
l a w y e r s w o u l d o n l y o v e r c o m e b y m a k i n g a d e a l w i t h m e r c h a n t s i n t h e
c l o s i n g y e a r s o f t h e c e n t u r y — a d e a l i n w h i c h l a w y e r s a l t e r e d d o c t r i n e
throughout the new nation in pro-commercial ways. See M.J. Horwitz, The
T r a n s f o r m a t i o n o f A m e r i c a n L a w , 1 7 8 0 - 1 8 6 0 , a t 1 4 0 - 5 9 ( 1 9 7 5 ) . B u t t h e
political tone of the latter 1760s is in this respect atypical. It makes more
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T h e u n fi n i s h e d b u s i n e s s o f c l e r k s h i p r e g u l a t i o n r e m a i n e d ,
h o w e v e r , a n d i n J a n u a r y 1 7 6 4 a n o t h e r B a r a g r e e m e n t w a s
p r o m u l g a t e d . T h e s i g n a t o r i e s w e r e e s s e n t i a l l y t h e m e m b e r s o f
the 1756 association, along with those of their former clerks who
h a d i n t h e m e a n t i m e e s t a b l i s h e d i n d e p e n d e n t p r a c t i c e s . T h e
a t t e m p t t o f o r e c l o s e n e w a d m i s s i o n s t o t h e B a r f o r f o u r t e e n
y e a r s — t h e h e i g h t o f i m p r a c t i c a l i t y i n t h e p r o p o s e d 1 7 5 6
arrangement—was dropped, and the education requirement was
substantially altered:

WHEREAS this Province is so well supplied with
Attornies at Law that it is thought proper in some
measure to prevent the unrestrained Admission of
Clerks for the future, and therefore the Subscribers
have agreed to observe the following Articles…

s t1 T h a t n o P r s o n h e n c e f o r t h s h a l l b e t a k e n b ye
a n y o f t h e S u b s c r i b e r s a s a C l e r k , u n l e s s h e s h a l l
have been educated at some University or College
for two Y ars at least—and shall pay down the sume
of two hundred P unds—and be bound to serve ao
C l e r k s h i p o f fi v e Y a r s — N o r s h a l l a n y A t t o r n e ye
t a k e a n o t h e r C l e r k t i l l t h r e e Y a r s S e r v i c e o f t h ee
first Clerk is expired so that no Attorney shall have
more than two at a Time.

d2 : That no Attorney shall recommend any P rsone
to practice in any of the Inferior Courts except such
a s s h a l l b e e n t i t l e d t o a r e c o m m e n d a t i o n b y t h i s
Agreement nor shall any Clerk be recommended to
p r a c t i c e i n t h e S u p r e a m C o u r t o r I n f e r i o r C o u r t s
until he shall have signed this Agreement.

d3 : That any of the Practicers shall be at Liberty to
rtake as a Clerk a Son of Benjamin Nicoll, Esq : or of

________________________________________________________________________
sense to see this particular form of partisan antagonism as the outcome of
past changes in the relations between the counting-house and the Bar.  F ro
other objections to the Horwitz interpretation of the relation between New
Y rk lawyers and merchants in the second half of the eighteenth century, seeo
M o g l e n , C o m m e r c i a l A r b i t r a t i o n i n t h e E i g h t e e n t h C e n t u r y : L o o k i n g f o r t h e
Transformation of American Law, 93 Y le L.J. 135 (1983).a
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a n y o f t h e A t t o r n i e s s i g n i n g t h i s A g r e e m e n t
70without any pecuniary Consideration.

T h e v e r y a d o p t i o n o f t h e 1 7 6 4 a g r e e m e n t t e s t i fi e s t o t h e
g r e a t e r a c c e p t a b i l i t y o f t h e a r r a n g e m e n t s , b u t t h e p r e c i s e
provisions selected will bear closer scrutiny. The requirement of
a liberal education, though not as strong as that proposed in 1756,
was still an extraordinary announcement.  The practice of law in
N e w Y r k w a s t o b e a l e a r n e d p r o f e s s i o n i n a n e w , A m e r i c a n ,o
s e n s e — p r e s u p p o s i n g a l e v e l o f e d u c a t i o n a l a t t a i n m e n t n e v e r
r e q u i r e d o f a s p i r a n t s t o t h e E n g l i s h B a r . T h e e s t a b l i s h m e n t o f
K i n g ’ s C o l l e g e h a d m u c h t o d o w i t h m a k i n g t h i s r e q u i r e m e n t
p r a c t i c a b l e ; a l r e a d y b y 1 7 6 4 K i n g ’ s h a d e d u c a t e d o r g r a d u a t e d
m o r e t h a n a d o z e n s t u d e n t s a s p i r i n g t o a l e g a l c a r e e r , a n d t h e
A n g l i c a n p o r t i o n o f t h e c i t y ’ s s o c i a l a n d e c o n o m i c ´ l i t e h a d a ne

71alternative to the dangers of religious fanaticism posed by Y le.a
T h e r e s t r i c t i o n o n t h e n u m b e r o f c l e r k s s i m u l t a n e o u s l y
indentured to each member of the Bar did serve a guild purpose
i n r e s t r i c t i n g t h e B a r ’ s g r o w t h , b u t n o t s e v e r e l y , a l l o w i n g a s i t
d i d , a t l e a s t t h e o r e t i c a l l y , f o r a d o u b l i n g o f t h e s i z e o f t h e B a r
every five years. T h e g e n e r a t i on now in control of the Bar had
s o n s o f i t s o w n t o e d u c a t e t o t h e f a m i l y b u s i n e s s , a s t h e t h i r d
clause made clear, and prohibiting growth of the Bar was not the
i s s u e i t h a d b e e n i n 1 7 5 6 . I n s t e a d , t h e a g r e e m e n t ’ s c l e r k s h i p
p r o v i s i o n s l o o k e d t o s e c u r i n g t h e e d u c a t i o n a l q u a l i t y o f t h e
c l e r k s h i p , p r o h i b i t i n g l a w y e r s f r o m t a k i n g o n m o r e c l e r k s ( a n d
c o l l a r i n g m o r e p r e m i u m s ) t h a n t h e y c o u l d p r o d u c t i v e l y
supervise. This approach embodied a recognition of the ultimate
i m p o r t a n c e o f t h e d o m e s t i c m e a n s o f l e g a l e d u c a t i o n — a n
i m p o r t a n c e w h i c h t h e g e n e r a t i o n o f L i v i n g s t o n , S c o t t , a n d t h e
y o u n g e r S m i t h h a d i n s i s t e d o n s i n c e t h e i r a r r i v a l a t t h e B a r .
G r a n t i n g t h e m s e l v e s t h e r i g h t o f e x e m p t i o n f r o m t h e p r e m i u m
required for legal indentures raised an economic barrier to entry
________________________________________________________________________
70. A g r e e m e n t d ated January 5 1764, William Smith P pers, New Y rk — L a wa o

Society, NYPL. The enforcement provision of this agreement provided for
the same sanctions, through withdrawal of professional courtesy, that had
accompanied prior agreements of the Bar.

71. T h i s r o u g h c o u n t o f K i n g ’ s g r a d u a t e s a n d n o n - g r a d u a t e s i n t e n d i n g l a w
practice in 1764 is implied by Hamlin’s figures.  See  supra note 47.
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to the profession (compensating each practitioner in advance for
l o s s e s f r o m a d d i t i o n a l c o m p e t i t i o n i n f u t u r e y e a r s ) , b u t i t a l s o
recognized that the best educational opportunities for the son of a
N e w Y r k l a w y e r m i g h t b e f o u n d i n a n o f fi c e o t h e r t h a n h i so
father’s.

Like the 1756 draft agreement, and unlike that of 1729, the
p r e a m b l e m a d e n o a p o l o g y f o r t h e a t t e m p t t o r e s t r i c t t h e
p r o f e s s i o n : n o b e w a i l i n g o f r e d u c e d q u a l i t y o f p r a c t i c e , n o d i r e
w a r n i n g s o f d a n g e r t o c l i e n t s . I t w a s i n s t e a d t h e c o n fi d e n t
a n n o u n c e m e n t o f a p r o f e s s i o n a l g u i l d t h a t t o o k f o r g r a n t e d i t s
authority over its own membership. The drafting of the second
clause, which applied informal controls on admission of clerks in
the inferior courts, testified by omission to the Bar’s satisfaction
w i t h t h e m a c h i n e r y f o r a d m i s s i o n t o t h e S u p r e m e C o u r t . T h e
e x a m i n a t i o n s y s t e m e v i d e n t l y m e t t h e r e q u i r e m e n t s o f t h e
f r a t e r n i t y . T h e i n f e r i o r c o u r t s p r o v i s i o n c o n t a i n e d a n o t h e r
i n t e r e s t i n g m e s s a g e : i t s o u n d e d t h e i n t e n t i o n o f t h e c i t y B a r t o
bring the right of practice in the county Sessions throughout the
p r o v i n c e u n d e r i t s i m p l i c i t c o n t r o l . A l t h o u g h w e m a y s u s p e c t
that the 1764 agreement was occasionally honored in the breach
during the twelve years preceding the war, the informal nature of
its enforcement procedures makes it difficult to ascertain whether

72it was enforced at a l l , o r w i t h what degree of success. Of the
e d u c a t i o n a l a t t a i n m e n t s o f t h e m e n a d m i t t e d t o p r a c t i c e a f t e r
1764, however, we can be reasonably certain: between 1764 and
1775 more than three dozen college graduates were admitted to
t h e B a r , a m o u n t i n g t o m o r e t h a n t h r e e q u a r t e r s o f t h e t o t a l

73admissions.

With the developments of the early ‘60s we may reasonably
speak of the legal profession in New Y rk as having reached itso
f u l l m a t u r i t y . I n c o m p l e t e c o n t r o l o f t h e h i g h e s t l e v e l s o f t h e
________________________________________________________________________
72. T h e a s s o c i a t i o n d i d h a v e a s e c r e t a r y , J a m e s D u a n e , b u t a s e a r c h o f h i s

surviving legal papers in the New-Y rk Historical Society reveals no recordso
of the association’s functioning after 1764.

73. T h i s s t a t i s t i c i n c l u d e s o n l y t h ose members of the Bar admitted aft e r 1 7 6 4
whose date and place of graduation is verified by Hamlin. See P. Hamlin,
supra note 1, App. I, at 139-41.
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c o m m o n - l a w c o u r t s , a s w e l l a s t h e p r o c e s s o f l e g a l e d u c a t i o n ,
h a v i n g e s t a b l i s h e d i n s t i t u t i o n s o f s e l f - r e g u l a t i o n a n d m a d e a
strong attempt at guild discipline for the reaping of the profits of
i t s m o n o p o l y , a n d h a v i n g b u i l t a n e x p e c t a t i o n o f i n t e r -
g e n e r a t i o n al transfer of p r o f e s s i o n a l s t a t u s , t h e l a w y e r s o f N e w
Y r k c o u l d l o o k w i t h c o n fi d e n c e o n t h e s t a b i l i t y o f t h e s o c i a lo
i n s t i t u t i o n s t h e y h a d c r e a t e d . T h e i n t e l l e c t u a l t o n e o f t h e
p r o f e s s i o n , too, bespoke the Bar’s m a t u r e s e l f - c o n fi d e n c e . W i t h
the publication of the second volume of Smith’s Laws in 1762 the
s e n s e o f N e w Y r k ’ s p r o v i n c i a l l a w a s d i s t i n c t f r o m E n g l i s h o ro
e v e n i m p e r i a l l a w g a i n e d a m o r e s o l i d f o u n d a t i o n . S m i t h ’ s
H i s t o r y , w i d e l y d i s c u s s e d a n d m u c h a d m i r e d , g a v e t o t h e
p r o v i n c e n o t o n l y a p o l i t i c a l h i s t o r y r e m a r k a b l e f o r t h e
temperance of its treatment of past factional crises, but also, and
much more importantly for the Bar, a legal history as well.  In the
animated constitutional discussion of the Debating Society, or the
t e c h n i c a l p r o b l e m s d i s c u s s e d i n t h e N e w Y r k M o o t a f t e r i t so
founding in 1770, the vigor of this pursuit of a New Y rk identityo
is plainly visible.  The legal space that had been empty a century
earlier, as Richard and Matthias Nicolls surveyed the difficulties
of governing their newly-conquered province, was now filled.

P rhaps too thoroughly.  The very solidity of the New Y rke o
Bar contained an irony, for in the unsettling times that lay ahead
the lasting verities around which the leaders of the Bar organized
t h e i r p r o f e s s i o n i n t h e 1 7 6 0 s w o u l d p a s s a w a y . T h e s o c i a l
d i s r u p t i o n s p r e a d i n g t h r o u g h t h e H u d s o n R i v e r V l l e y w o u l da
never fully subside, only to burst into civil war after 1776. The
guild of the Bar, comprised to a large extent of men bred to the
p r o f e s s i o n a n d r a i s i n g t h e i r s o n s t o f o l l o w a f t e r t h e m ,
c o n c e n t r a t e d a s i t w a s o n t h e d e v e l o p m e n t o f a p r o f e s s i o n a l
i d e n t i t y a s N e w Y r k e r s w i t h i n t h e E m p i r e , w a s t h o r o u g h l yo
adapted to an environment that would not last.  William Smith,
Jr., who epitomized the confident and learned generation that set
the capstone on the arch of the provincial law, would die in 1780
a s C h i e f J u s t i c e o f Q u e b e c ; t h e i n s t i t u t i o n s h e a n d h i s
c o n t e m p o r a r i e s b u i l t w o u l d b e i n h e r i t e d , u n d e r v a s t l y a l t e r e d
circumstances, by men like Alexander Hamilton who exemplified
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some of the qualities they admired, but who came from different
social molds.

T h e p a t t e r n s o f i n s t i t u t i o n a l g r o w t h t h u s f a r d i s c u s s e d
r e fl e c t t h e b a s i c f o r c e s s h a p i n g l e g a l d e v e l o p m e n t i n p r o v i n c i a l
New Y rk. The Imperial managers in New Y rk and at home whoo o
develo p e d t h e l e g a l structure of the province had a single basic
problem to solve: the government of an extensive and ethnically
d i v e r s e t e r r i t o r y o n s t r i n g e n t l y l i m i t e d r e s o u r c e s . B y t h e l a t e
1680s, it had also become clear that the province, which contained
b o t h t h e C h a m p l a i n c o r r i d o r f r o m C a n a d a a n d t h e o n l y
w a t e r w a y t o t h e c o n t i n e n t a l i n t e r i o r a c r o s s t h e A p p a l a c h i a n
d i v i d e , w a s o n e o f t h e p r i m a r y s t r a t e g i c a s s e t s i n t h e i m p e r i a l
confrontation between Britain and France. The government of a
m u l t i e t h n i c p r o vin c e i n a s t r a t e g i c a l l y c r u c i a l a r e a i s a c o m p l e x
ta s k , m a d e m o r e d i f fi c u l t i n N e w Y r k b y t h e r a n g e o f p o l i t icalo
i n s t i t u t i o n s e x i s t i n g a t t h e c o n q u e s t : L o n g I s l a n d t o w n s o n t h e
New England model; a multinational port city, already containing
a large slave population; the patroonships; the Albany oligarchy;
t h e D e l a w a r e t o b a c c o p l a n t e r s ; t h e f a r - fl u n g s e t t l e m e n t s o f
N a n t u c k e t , M a r t h a ’ s V i n e y a r d , a n d t h e M a i n e c o a s t . A l t h o u g h
s o m e o f t h e g e o g r a p h i c a l l y d i s p a r a t e t e r r i t o r i e s w e r e r e m o v e d
f r o m t h e j u r i s d i c t i o n o f t h e p r o v i n c i a l g o v e r n m e n t , c u l t u r a l
diversity was a permanent condition of the social order.

G i v e n t h e c o n s t r a i n t s o n t h e u s e o f f o r c e , p r i m a r i l y t h e
i n c o n s i d e r a b l e b u d g e t a v a i l a b l e , t h e fi r s t g e n e r a t i o n o f c o l o n i a l
managers endeavored to build an overarching legal structure that
w o u l d r e t a i n t h e p o p u l a r c o n s e n t w i t h o u t w h i c h g o v e r n m e n t
could not be centralized at all.  The process of centralization did
occur in the legal system, in perceptible stages. The proprietor’s
agents had to permit a very significant diversity of doctrine at the
beginning of the process: the city’s articles of capitulation and the
a d o p t i o n o f t h e D u k e ’ s L a w s c o m m i t t e d t h e g o v e r n m e n t t o
maintenance of Dutch inheritance laws in some places and New
E n g l a n d c u s t o m s i n o t h e r s . T h e c o u r t s t h e m s e l v e s , h o w e v e r ,
could be brought under managerial control. The lower levels of
justice could at least be administered by appointed Justices of the
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P ace, who though members of the local community would havee
some obligation to the government.  The central court began as an
a g g r e g a t i o n o f a l l t h e a v a i l a b l e J P s , s u p p l e m e n t e d v e r y
authoritatively by the Governor and his lawyers.  Later the Court
o f A s s i z e s c o u l d b e s u p p l e m e n t e d a n d r e p l a c e d b y C o u r t s o f
Oyer an d T r m i n e r c o n s i s t i n g o f t h e Governor’s appointed elitee
judges. Diversity in local substantive and adjective doctrine was
tolerated faute de mieux, while the courts themselves were strongly
centralized.

I n t i m e , s u c h a s t r u c t u r e l e d t o a n i n c r e a s i n g l y E n g l i s h
character for the legal system. One of the conceptual advantages
of the common law in such a situation is its capacity to tolerate
local legal diversity in the guise of custom.  But the processes of
c o n v e r g e n c e w i t h i n t h e l e g a l s y s t e m w e r e a c c o m p a n i e d b y
e x t e r n a l s o c i a l p r o c e s s e s m a k i n g t h e p r o v i n c e m o r e “ E n g l i s h . ”
I m m i g r a t i o n a n d p o l i t i c a l p a t r o n a g e , a s w e l l a s t h e d e s i r e o f
l e a d i n g N e w A m s t e r d a m c i t i z e n s t o d o w e l l u n d e r t h e n e w
regime, combined to bring about a process in which non-English
e l e m e n t s o f N e w Y r k s o c i e t y c o n f o r m e d t o E n g l i s h m o d e l s , o ro
through intermarriage brought the c o m m u n i t i e s closer together.
D u t c h a n d E n g l i s h p e o p l e l i v e d i n p r o p i n q u i t y a t h o m e t o o ,
sharing both long history and recent experience.  W rs betweena
England and the Netherlands were unpopular in both countries
during the seventeenth century.

T h e p r o c e s s o f e t h n i c r e p l a c e m e n t a t t h e t o p o f t h e
p r o v i n c i a l p e c k i n g o r d e r w a s n o t w i t h o u t s i g n i fi c a n t s t r a i n .
Leisler’s Rebellion, the great dividing line in the early provincial
h i s t o r y , c o n t a i n s s i g n i fi c a n t e l e m e n t s o f i n t e r c o m m u n a l
aggression. The settlement of 1691, however, imposed an English
s h a p e o n t h e s u b s e q u e n t d e v e l o p m e n t s . T h e c o u r t s y s t e m
became, by formal implication from the wording of the Judiciary
A c t , a c o m m o n l a w s y s t e m . O t h e r d o c t r i n a l c o n t r i b u t i o n s n o w
w e r e a s s i m i l a t e d t o t h e s t a t u s o f c u s t o m a r y l a w w i t h i n t h a t
system.
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This announcement of the existence of a common law legal
order was not a self-conscious act of reception. It only epitomized
many o f t h e p o s i t i o n s t a k e n b y t h e s h o r t - l i ved Assembly under
t h e D u k e . N o o n e r e g a r d e d t h e s e a s n e w o r c o n t r o v e r s i a l
propositions. They reflected the mentality of the English lawyers
who drafted legislation that multiethnic legislatures were willing
to adopt.  They also reflected the activities of the English-trained
judges who had been coordinating provincial adjudication at the
higher levels f o r a l m o s t t h i r t y y e a r s . T h e b a s i c systems of civil
a n d c r i m i n a l p r o c e d u r e c o n v e r g e d q u i t e e a s i l y o n E n g l i s h
models, often tolerating alternative institutions like arbitration by
co-opting them into the common law process.

D e s p i t e t h e a p p a r e n t l y e a s y c o m p r o m i s e o f t h e e t h n i c
tensions in the legal order, the settlement of 1691 could not defuse
t h e l e g a l c o n s e q u e n c e s o f t h e s t r u g g l e f o r e t h n i c d o m i n a n c e .
After 1691, political contention in New Y rk resolved itself into ao
c o n f r o n t a t i o n b e t w e e n m i l i t a n t b u t l o o s e l y o r g a n i z e d
a g g r e g a t i o n s , s u g g e s t i v e l y s i m i l a r t o t h e “ R a g e o f P r t i e s ” t h a ta
s t r u c t u r e d E n g l i s h p o l i t i c s i n t h e s a m e p e r i o d . S u c c e s s i v e
G o v e r n o r s b e c a m e i d e n t i fi e d w i t h o n e o f t h e p a r t i e s , a n d t h e
pattern of bipolar local confrontation was grafted onto the pattern
o f w a r y c o n f r o n t a t i o n b e t w e e n l e g i s l a t u r e a n d e x e c u t i v e
characteristic of Anglo-American politics in the 1680s.

I n t h i s e n v i r o n m e n t , t w o c o n s e q u e n c e s f o l l o w e d f o r t h e
s t r u c t u r e o f t h e c o u r t s . F i r s t , t h e l e g i s l a t u r e a n d e x e c u t i v e
disagreed about the locus of the constitutional power to establish
courts; this threatened the stability of the justice system.  Serious
c o n t e n t i o n e r u p t e d r e c u r r e n t l y t h r o u g h o u t t h e p r o v i n c i a l
history—over Chancery on several occasions, over first Exchequer
and then the Supreme Court under Cosby, over appointment to
g o o d b e h a v i o r t e n u r e i n t h e 1 7 6 0 s . S e c o n d , t h e c o u r t s w e r e a
p o t e n t i a l a l t e r n a t i v e p o w e r c e n t e r i n t h e b i p o l a r p o l i t i c a l g a m e .
O n e g o v e r n o r ’ s a p p o i n t m e n t s m i g h t b e c o m e l e a d e r s o f t h e
o p p o s i t i o n u n d e r a s u c c e s s o r w i t h a d i f f e r e n t s e t o f a f fi l i a t i o n s .
Chief Justices Lewis Morris and James DeLancey showed in their
long political careers the possibilities of the system. It was ironic
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a n d a p p r o p r i a t e t h a t D e L a n c e y ’ s b a p t i s m u n d e r fi r e c a m e a s a
consequence of Cosby’s dismissal of Morris—the outcome of the
resulting contest discouraged repetition of the experiment.

T h e e v o l u t i o n o f t h e B a r o c c u r r e d w i t h i n this institu t i o n a l
f r a m e w o r k . I n t h e c o n t e x t o f t h e d e v e l o p m e n t o f t h e B a r , w e
really should speak of Americanization rather than Anglicization.
F r the clear pattern of the Bar’s history is its increasing and self-o
confident localism. Native-born lawyers were shouldering their
way to the front of the practice by the 1720s, joined by younger
immigrants like James Alexander, beginning their legal careers in

7 4N e w Y r k . B y t h e 1 7 4 0 s t h e i r p r a c t i c e s w e r e b e c o m i n g t h eo
preferred mode of legal education for the New Y rk practitioner.o
The New Y rk Bar at mid-century—and even more significantlyo
i n 1 7 6 3 , w h e n t h e B r i t i s h E m p i r e t r i u m p h a n t l y l a i d c l a i m t o
N o r t h A m e r i c a n s u p r e m a c y — w a s a l o c a l o r g a n i z a t i o n . I t w a s
educating its own in King’s College and city apprenticeships. The
rich profits to be made in restricting practice had been tasted in
the statutory monopoly in the Mayor’s Court from 1731 to 1746;
while political monopolization ill-suited conditions in a province
w i t h a r a p i d l y - e x p a n d i n g p o p u l a t i o n , t h e p r o f e s s i o n h a d
d e v e l o p e d g u i l d o r g a n i z a t i o n t h r o u g h o u t t h e c e n t u r y , a n d t h e
leaders of the City practice were hoping in the 1760s to achieve
two ends: to bring the circuit business outside the city as firmly
into their own control as they could, and to secure for their sons
competitive advantage in the practice. The Bar had a developed
intellectual tradition, exemplified and led by the figure of William
S m i t h , J r . H i s t o r i a n , c o m p i l e r o f t h e c o r p u s o f p r o v i n c i a l l a w ,
founder and patron of the Society Library, leading lion of the Bar
while his father sat on the Supreme Court—Smith, not yet thirty,
was a fitting symbol of the glittering future of the New Y rk Bar.o
James DeLancey had seemed a prodigy to the last generation, but
D e L a n c e y ’ s fl a s h a n d s w a g g e r b e a r s n o c o m p a r i s o n w i t h t h e
industry, literary craft, and erudition of Smith.  The Inns of Court
________________________________________________________________________
74. It is worth noticing that Alexander emigrated to New Y rk from Scotlando

because he was an active Jacobite from a socially significant family, likely
after 1716 to be unwelcome or worse at home.  Imperial and dynastic politics
did much to form the legal life of New Y rk in the eighteenth century wheno
they set James Alexander roaming.
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star of the 1730s was eclipsed by the educational product of Y lea
and the family law office.

The legal system of the British Empire had done much good
f o r t h e m e m b e r s o f t h e N e w Y r k B a r b y 1 7 6 3 . F m i l i a l a n do a
p r o f e s s i o n a l c o n n e c t i o n s u n i t e d t h e l a w y e r s t o t h e m e r c h a n t
families of the city and the proprietors of lands in the settlements
t o t h e n o r t h . P r o s p e r i t y i n p e a c e t i m e t r a d e a n d w a r t i m e
p r i v ateering was one source of their wealth; the business o f t h e
manors was another. Land speculation was a place to put profits,
a n d a l s o a p l a c e t o i n v e s t o n e ’ s t a l e n t — J a m e s A l e x a n d e r ’ s
practice on behalf of his own and his partners’ investments was
often the bulk of his business.

N e w Y r k ’ s l a w y e r s a d m i n i s t e r e d a s y s t e m o f r u l e s t h a to
structure d t h e s o c i a l r e l a t i o n s o f t h e i r c o n n e c t i o n s — t h e r u l e s of
commerce and real property. Subsequent chapters examine how
these bodies of legal doctrine, along with the rules of the criminal
l a w , d e v e l o p e d t h r o u g h t h e p r o v i n c i a l p e r i o d . E a c h o f t h e s e
s t o r i e s o f d o ctrinal development has uniq u e f e a t u r e s . T h e l a n d
law developed in intimate relationship to the pattern of physical
settlement of the colony. Its history was affected by the strategic
a n d p o l i t i c a l c o n s t r a i n t s o n N e w Y r k ’ s g e o g r a p h i c e x p a n s i o n .o
T h e c o m m e r c i a l l a w o f N e w Y r k w a s a f f e c t e d b y t h eo
m a c r o e c o n o m i c t r a d e r e g u l a t i o n o f t h e B r i t i s h E m p i r e , w h i c h
b o t h p r e s e n t e d l e g a l o b s t a c l e s t o p e a c e t i m e c o m m e r c e a n d
l i c e n s e d p i r a c y u n d e r t h e g u i s e o f w a r t i m e p r i v a t e e r i n g . N e w
Y rk’s commercial law thus developed in cycles corresponding too
t h e p r o g r e s s o f m i l i t a r y c o n f r o n t a t i o n b e t w e e n B r i t a i n a n d i t s
i m p e r i a l r i v a l s . T h e c rim i n a l j u s t i c e s y s t e m d e v e l o p e d , a s s u c h
systems often do, by compromising the demand for public order
a g a i n s t t h e p u b l i c ’ s w i l l i n g n e s s t o b e a r t h e n e c e s s a r y c o s t s .
Cultural diversity put strains on the public order system, which
w a s o f t e n e n g a g e d i n p u n i s h i n g d i s o b e d i e n c e t o o r b y p u b l i c
officials.

Despite the contingent differences in these areas of doctrinal
development, the varying systems of practices and rules involved
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in real estate, commerce, and the punishment of crime also show
i m p o r t a n t s i m i l a r i t i e s o f d e v e l o p m e n t d u r i n g t h e p r o v i n c i a l
p e r i o d . I n e a c h , t h e r e i s a d i s t i n c t e a r l y p e r i o d o f r a p i d
c o n v e r g e n c e o n E n g l i s h t e c h n i c a l n o r m s , w i t h s o m e c u s t o m a r y
m o d i fi c a t i o n s , m o s t o f t e n t o a c c o m m o d a t e c o n fl i c t i n g D u t c h
p r a c t i c e s . B y 1 7 0 0 , c r i m i n a l p r o c e s s a n d t h e t e c h n i c a l l a w o f
commerce seem to have reached a stable incorporation of English
and local norms, at least at the formal level.  The land law, as we
shall see, provides an illuminating exception. A land system had
c o m e i n t o b e i n g b y 1 7 0 0 , d i r e c t e d a t m a k i n g t h e p a t t e r n o f
p h y s i c a l s e t t l e m e n t o n e f a v o r a b l e t o t h e p o l i t i c a l g o a l s o f t h e
Duke and then the King.  But the doctrine supporting this land
system was only formally stable, in the sense that realities on the
ground tended to its rapid erosion.

E v e n t s a f t e r 1 7 6 3 d e s t a b i l i z e d N e w Y r k s o c i e t y a n d t h eo
legal system. Imperial policy adversely affected the legal interests
o f b o t h t h e m e r c h a n t a n d l a n d o w n i n g e l e m e n t s o f t h e s o c i e t y .
S i g n i fi c a n t s o c i a l d i s l o c a t i o n f o l l o w e d t h e e n d o f t h e w a r s o f
e m p i r e ; r i o t i n g a n d r e l a t e d p u b l i c d i s o r d e r p u t a n i n c r e a s i n g
b u r d e n o n a c r i m i n a l j u s t i c e s y s t e m t h a t c o u l d n o t s i g n i fi c a n t l y
e x p a n d t h e r e s o u r c e s f o r e n f o r c e m e n t . C o n t r o v e r s y w i t h i n t h e
l e g a l c o m m u n i t y o r b e t w e e n l a w y e r s a n d o t h e r s w a s o f t e n
heated.

But the Bar was not a radical institution in New Y rk at anyo
p o i n t i n t h i s p r o c e s s o f d e s t a b i l i z a t i o n . T h e g e n e r a t i o n
symbolized by William Smith, Jr., can have no more appropriate
s y m b o l t h a n S m i t h h i m s e l f u n d e r h o u s e a r r e s t a t L i v i n g s t o n
Manor after 1777, living out in seclusion the war he had dreaded
a g a i n s t t h e K i n g t o w h o m h e r e m a i n e d l o y a l . T h e r e , w i t h o u t
much of the material he had been collecting for years, Smith tried
t o c o m p l e t e h i s H i s t o r y — t h e h i s t o r y o f a p r o v i n c e w i t h w h o s e
r e v o l t S m i t h d i d n o t s y m p a t h i z e . B u t S m i t h , w i t h h i s s e c o n d
v o l u m e a s w i t h h i s fi r s t , p l a n n e d t o c l o s e t h e H i s t o r y b e f o r e
r e a c h i n g h i s o w n t i m e . N o w h e h a d n o t t h e h e a r t t o b r i n g h i s
n a r r a t i v e p a s t 1 7 6 2 , t h e l a s t y e a r o f t h e g l o r i o u s w a r a n d t h e
heyday of an Empire now being torn apart. F r Smith, everythingo



t h a t h a d f o l l o w e d w a s a p r o t r a c t e d a n d c a t a s t r o p h i c
75unsettlement.

________________________________________________________________________
75. It should be noted that William Smith, Jr., gives a different reason for the

terminal date of his second volume.  More, he says, could not be published
without “a surfeiting egotism” by one who was a participant in the events.
S e e 2 W . S m i t h , J r . , s u p r a n o t e 2 3 , a t 2 7 3 . S m i t h h a d a l r e a d y s h o w n i n
choosing the terminal date of his first volume a disinclination to engage in
controversy with living figures, see Moglen, supra note 23, at ??, and there is
no reason to doubt his discretion.  I submit that it is reasonable to infer the
possibility of additional reasons for reluctance, which need not have been
f u l l y conscious . M a n y d a t e s o t h e r t h a n 1 7 6 3 , i n c l u d i n g o t h e r c h a n g e s o f
gubernatorial administration, could have been chosen to signify something
as flexible as his date of entry to public life. Y t he choose to end where hee
did. Smith’s dedication of his published second volume, from Quebec in
1 8 2 4 , s p e a k s i n s t i l t e d f o r m a l f a s h i o n o f a r e l u c t a n c e t o p u b l i s h t h e s a d
history of what was no longer part of the Empire.



Chapter 3

The Law of Settlement: Land Law and the Manors

___________________________________________________________

“ T h e r e i s n o t h i n g , ” s a i d B l a c k s t o n e , “ w h i c h s o g e n e r a l l y
strikes the imagination, and engages the affections of mankind, as

1the right of property.” In choosing thus to open his discussion of
t h e l a w o f r e a l p r o p e r t y , B l a c k s t o n e c a p t u r e d t h e c e n t r a l
importance of land in eighteenth-century English society, as well
as the equal significance of the land law in the larger system of
t h e c o m m o n l a w . W h e r e , a s i n s e v e n t e e n t h - c e n t u r y E n g l a n d ,
land was not only the major source of wealth, but also the basis of
p o l i t i c a l a u t h o r i t y , t h e r u l e s w h i c h r e g u l a t e d i t s p o s s e s s i o n ,
a l i e n a t i o n a n d u s e w e r e t h e k e y s t o n e s o f t h e s o c i a l s t r u c t u r e .
F r o m t h i s s o c i a l c o n t e x t a r o s e t h e l a n d l a w t h a t t h e l a w y e r s o f
New Y rk knew and used throughout the provincial period.o

A t t h e s a m e t i m e , t h e p r i n c i p l e s e v o l v e d t h r o u g h t h e
application of those rules escaped the initial bounds of land law,
and the land law became a seed-bed for the development of other

2a r e a s o f t h e l a w . T h i s g e n e r a t i v e a s p e c t o f t h e l a n d l a w w a s
p a r t i c u l a r l y p r o n o u n c e d i n B r i t i s h N o r t h A m e r i c a , w h e r e t h e
physical settlement of the country was the first order of business,

________________________________________________________________________
1. 2 W. Blackstone, Commentaries *2 (1766).

2. The creative power of the land law in the context of the early common law is
a basic theme of the remarkably powerful treatment of the subject in S.F.C.
Milsom, Historical F undations of the Common Law 99-239 (2d ed. 1981).o
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and the rules which regulated the process of physical settlement
became the template for the rest of the legal order.  In New Y rk,o
t h e s e d e v e l o p m e n t s t o o k p l a c e i n t h e c o n t e x t o f a l a n d - h o l d i n g
p a t t e r n u n i q u e i n c o l o n i a l A m e r i c a — t h a t o f t h e m a n o r s o f t h e
H u d s o n R i v e r V l l e y . T h e m a n o r l o r d s o f N e w Y r k b u i l t a n da o
m a i n t a i n e d t h e s y s t e m o f r u l e s w h i c h g o v e r n e d t h e d i s p o s i t i o n
a n d e m p l o y m e n t o f t h e i r o w n g r e a t f o r t u n e s ; t h e e f f e c t o n t h e
s e t t l e m e n t o f t h e l a w w a s e n t i r e l y o u t o f p r o p o r t i o n t o t h e
number of people who inhabited the manors themselves.

From the original Dutch settlement of New Netherland, the
prospect of apportioning the land upriver from New Amsterdam
into large manorial estates was present in the minds of colonial
m a n a g e r s . T h e D u t c h W s t I n d i a C o m p a n y ’ s c r e a t i o n o f t h ee
p a t r o o n s h i p s y s t e m , w h i c h o f f e r e d s u b s t a n t i a l l a n d g r a n t s a n d
a d m i n i s t r a t i v e a n d j u d i c i a l a u t o n o m y t o a n y s t o c k h o l d e r
prepared to plant fifty immigrant families in the new colony, was
a r e s p o n s e t o i n i t i a l d i s a p p o i n t m e n t w i t h t h e p r o fi t s o f t h e

3w h o l l y - o w n e d c o m m e r c i a l s e t t l e m e n t a s o r i g i n a l l y e n v i s i o n e d .
The articles of capitulation in 1664, seeking to secure the support
of the Dutch inhabitants of New Y rk, assured Dutch landholderso
that their titles to property and their inheritance customs would
be respected by the new g o v e r n m e n t . A s i n o t h e r r espects, the
articles functioned as a source of substantive law in the colony,
p l u r a l i z i n g t h e s y s t e m o f l a n d t e n u r e , l i k e o t h e r e l e m e n t s o f
doctrine, in the interests of peaceful administration.  At the same
t i m e , h o w e v e r , t h a t G o v e r n o r N i c o l l s w a s p r o t e c t i n g t i t l e s a n d
inheritance for Dutch owners throughout the colony, he was also
moving to reduce the autonomy of the remaining patroonship; in
1 6 6 4 a n d 1 6 6 5 h e t o o k s e v e r a l s t e p s i n t h i s d i r e c t i o n , i n c l u d i n g
that of depriving the patroon of Rensselaerswyck of his right to

4maintain a local court.
________________________________________________________________________
3. See Chapter 1, supra.

4. S e e 7 A n n a l s o f A l b a n y 9 7 - 9 8 ( J . M u n s e l l , e d . 1 8 5 9 ) ; S . N i s s e n s o n , T h e
P t r o o n ’ s D o m a i n 2 7 2 ( 1 9 3 7 ) . T h i s s t e p s e e m s t o h a v e b e e n u n d e r t a k e na
primarily for strategic reasons.  Albany was, as noted in Chapter 1, the most
c r u c i a l m i l i t a r y p o s s e s s i o n o f t h e B r i t i s h i n N o r t h A m e r i c a , a n d t h e o n l y
location of a permanent garrison in the seventeenth century. Institutions of
local government under even partial Dutch control were difficult to tolerate,
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I f N i c o l l s f o u n d t h e i n d e p e n d e n c e o f R e n s s e l a e r s w y c k
t r o u b l e s o m e , h e w a s e q u a l l y d i s t u r b e d b y t h e o t h e r f o r m o f
i n d e p e n d e n c e p r e v a i l i n g e l s e w h e r e i n t h e c o l o n y — t h e
d i s r e s p e c t f u l t r u c u l e n c e o f t h e L o n g I s l a n d E n g l i s h t o w n s . O f
these towns Nicolls wrote in 1666 that “Democracy has taken so
deepe a Roote in these parts, that the very name of a Justice of the

5P ace is an Abomination.” F r political and ideological reasonse o
already discussed, the colony’s new managers strongly desired an
a l t e r n a t i v e s t r u c t u r e f o r l a n d h o l d i n g a n d l o c a l g o v e r n a n c e .
A d m i n i s t r a t i v e c o n t r o l o v e r n e w p h y s i c a l s e t t l e m e n t p a t t e r n s
made it possible to encourage the development of these alternate
s t r u c t u r e s , w i t h i n t h e c o n s t r a i n t s s e t b y t h e n e e d t o c o n c i l i a t e
r a t h e r t h a n o v e r a w e l o c a l d i s s e n t i n g i n t e r e s t s , e t h n i c a n d
religious. From the combination of imposed rules determined by
the proprietor’s agents and the negotiation with possible centers
o f r e s i s t a n c e e m e r g e d t h e p a t t e r n o f g e o g r a p h i c s e t t l e m e n t a n d
the contours of the legal regime.

P r t o f N i c o l l s ’ s o l u t i o n t o t h e p o l i t i c a l problem s h e f a c e da
lay in the creation of “independent patents,” or “manors,” four of
w h i c h w e r e e s t a b l i s h e d i n 1 6 6 5 a n d 1 6 6 6 . T h e s e w e r e P l h a m ;e
D a v i d G a r d n e r ’ s I s l e o f W i g h t ( 1 6 6 5 ) ; C o n s t a n t a n d N a t h a n i e l
Sylvester’s Shelter Island (1666); and John Winthrop, Jr.’s Fisher’s
Island (1666). Certainly a territorial motive played a part in the
granting of the patents.  Shelter Island and the Isle of Wight were
c l a i m e d b y C o n n e c t i c u t , w h i l e T h o m a s P l l h i m s e l f h a d b e e ne
c o m m i s s i o n e d b y C o n n e c t i c u t t o p u r c h a s e P e l h a m f r o m t h e
Indians on behalf of Connecticut.  Nicolls n o d o u b t i n t ended to
use the patentees to solidify New Y rk’s control over the disputedo
a r e a s . T h e p a t e n t u n d e r w h i c h T h o m a s P l l w a s g r a n t e d t h ee
________________________________________________________________________

a n d d i v i d e d c o n t r o l , i n c l u d i n g t h e p a t r o o n , w a s i n t o l e r a b l e . T h e a c t u a l
disposition made by Nicolls was to convert the patroon’s right to hold court
into the right to nominate three members of a new consolidated court for
Albany, Rensselaerswyck, and Schenectady. Since the Governor nominated
the rest of the six-member court, this significantly reduced the possibility of
Dutch obstruction of English measures at the strategic pivot of the colony.
The outcome of Nicolls’ measures was a long struggle between successive
governors and the V n Rensselaers, ending only in 1685. See p. 114 & notea
17, infra.

5. Richard Nicolls to Earl of Clarendon, April 7 1666, 2 NYHS Coll 119 (1869).
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m a n o r o f P l h a m w a s r e p r e s e n t a t i v e i n p r o v i d i n g t h a t P l h a me e
w o u l d b e i n d e p e n d e n t o f a l l o t h e r t o w n s h i p s , a n d w o u l d f a l l
s o l e l y u n d e r t h e a d m i n i s t r a t i v e a u t h o r i t y o f t h e G o v e r n o r a n d

6C o u n c i l a n d t h e j u r i s d i c t i o n o f t h e G e n e r a l C o u r t o f A s s i z e s .
P l h a m w a s n o t a m a n o r i n t h e t r a d i t i o n a l E n g l i s h l e g a l s e n s e ,e
lacking as it did both a court baron, for the conducting of tenurial,
c i v i l , a n d a d m i n i s t r a t i v e a d j u d i c a t i o n s , a n d a c o u r t l e e t , w h i c h
e x e r c i s e d p e t t y c r i m i n a l j u r i s d i c t i o n o v e r t h e i n h a b i t a n t s o f t h e

7feudal English manor. Through this arrangement, Nicolls hoped
t o s e c u r e t h e s u p p o r t o f l a r g e r l a n d h o l d e r s , w h i l e a t t h e s a m e
t i m e c e n t r a l i z i n g a u t h o r i t y a s a b u l w a r k a g a i n s t N e w E n g l a n d -
style democracy.

The early s u c c e s s o f t h i s s y s t e m prompted its continuance
by Governor Francis Lovelace, who succeeded Nicolls in August
of 1667. Among Lovelace’s grants under the independent patent
concept was one to John Archer, for the settlement of F rdham, ino

81671. In 1673, Lovelace went one step further, and ordered the
9e s t a b l i s h m e n t o f a l o c a l c o u r t i n A r c h e r ’ s m a n o r . T h i s c o u r t ,

effectively equivalent to a court baron, was not an integral part of
Archer’s patent; it was, rather, an additional privilege granted at
his special r e q u e s t . N o n e t h e l e s s , t h i s g r a n t i n g o f judicial rights
ass o c i a t e d w i t h t h e ownership of land marked the beginning of
t h e E n g l i s h e x p e r i m e n t a t i o n w i t h q u a s i - f e u d a l j u r i s d i c t i o n a l
p r i v i l e g e s i n N e w Y r k , a n e x p e r i m e n t w h i c h g a v e r i s e t o t h eo
colony’s four greatest manors, and which continued down to the
opening of the eighteenth century.

________________________________________________________________________
6. Thomas P ll’s P tent of the Manor of P lham (October 1666) (Deed Book A,e a e

 240-43, W stchester County Clerk’s Office, White Plains, N.Y.).  P lham was,e e
in the language of the patent, an “intire infranchised T wnshipp Manor ando
place of itself,” and was thus freed of any revenue or administrative burden
imposed by other towns.

7. The functions of these manorial courts can be seen in F. Maitland, Select
Pleas in Manorial and Other Seignorial Courts (Selden Soc., No. 2, 1888).

8. T h e o r i g i n a l p a t e n t i s r e p r i n t e d i n 1 J . S c h a r f , H i s t o r y o f W s t c h e s t e re
County, New Y rk, Including Morrisania, King’s Bridge, and W st F rmso e a

 159-60 (1886).

9. “Order about F rdham,” April 20 1673, 13 NY Col Docs 471; 30 NY Colo
Mss 125; 31 id. 42.
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W h a t e v e r t h e e n t h u s i a s m f e l t b y N i c o l l s a n d L o v e l a c e f o r
t h e u s e o f i n d e p e n d e n t m a n o r s a s t h e b a s i s o f t h e c o l o n y ’ s
political structure, they found little favor in the mind of Edmund
A n d r o s . H i s l a n d p o l i c y , w h i c h i n v o l v e d t h e c r e a t i o n o f n o
manor or independent patent between 1674 and 1680, resulted in
part from a shift in the proprietor’s e m p h a s i s . T h e i n s t r u c t i o ns
i s s u e d t o A n d r o s d e m o n s t r a t e d t h a t t h e D u k e a n d h i s a d v i s e r s
u n d e r s t o o d t h e d i f fi c u l t y o f i n c r e a s i n g t h e c o l o n y ’ s p o p u l a t i o n ,
a n d r e g a r d e d m e a s u r e s f o r t h e e n c o u r a g e m e n t o f p l a n t e r
immigration as the primary order of business.  Andros was told
to heed “the rules and propositions given to planters by those of
New England and Maryland” so that prospective colonists might

1 0h a v e “ e q u a l l e n c o u r a g e m e n t t o p l a n t ” i n N e w Y r k . T h eo
p r o p r i e t o r w a s p r e p a r e d f o r h a r d - f o u g h t c o m p e t i t i o n o v e r
i n h a b i t a n t s ; a t t e m p t i n g t o i n d u c e s e t t l e r s e l s e w h e r e i n N o r t h
America to remove to New Y rk was also to be official policy, aso
shown by instructions to “receive and give all incouragement to
any inhabitants that will come with their famelyes and goods, of
w h a t s o e v e r k i n d o r c o u n t r y t h e y b e , f r o m a n y o f t h e o t h e r

11plantacions, to dwell with you at New Y rke” in the 1670s. Ino
 r e s p o n s e , A n d r o s d e v i s e d a n d p r e p a r e d t o i m p l e m e n t a

h e a d r i g h t s y s t e m o f s e t t l e m e n t a n d l a n d d i s t r i b u t i o n i n t h e
province. In August 1675 he secured approval from his Council
f o r a n o f f e r t o a n y f r e e E u r o p e a n i m m i g r a n t o f s i x t y a c r e s
homestead, plus fifty acres per head for family members and an
e q u a l p r o v i s i o n f o r s e r v a n t s a f t e r t h e e x p i r a t i o n o f t h e i r

1 2i n d e n t u r e s . A l t h o u g h t h i s p r o m o t i o n a l p r o p o s a l w a s d i s -

________________________________________________________________________
10. S e e 3 N Y C o l D o c s 2 1 6 - 2 1 8 . T h e s e i n s t r u c t i o n s w e r e n o t m a d e e a s i e r t o

follow by the fact that New England and Maryland followed diametrically
opposed approaches. The allotment system for the distribution of town land
i n N e w E n g l a n d c o u l d n o t h a v e b e e n f u r t h e r f r o m t h e M a r y l a n d m o d e l ,
w h i c h c o n s i s t e d a t t h i s s t a g e o f a m a n o r i a l s y s t e m c l o s e l y p a r a l l e l t o t h e
m e a s u r e s u n d e r t a k e n b y N i c o l l s a n d L o v e l a c e . S e e H . W . N e w m a n , T h e
F l o w e r i n g o f t h e M a r y l a n d P a l a t i n a t e 6 1 - 6 7 ( 1 9 6 1 ) . I n e f f e c t , t h e s e
instructions left Andros free to conceive his own design, in keeping with the
g e n e r a l p o l i c y o f e n g a g i n g i n c o m p e t i t i o n f o r p r o s p e c t i v e i m m i g r a n t s t o
other colonies.

11. Sir John W rden to William Dyer, November 30 1676, 3 NY Col Docs 245.e

12. See 13 NY Col Docs 485.
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seminated in England and Scotland, it failed to produce the flood
13of immigrants that the Duke and his Governor desired.

T h e a t t e m p t a t a f u n d a m e n t a l r e s t r u c t u r i n g o f t h e l a n d
system in New Y rk could not ignore, however, the consequenceso
of prior decisions, both Dutch and English, inconsistent with the
r e f o r m s . T h e p r o b l e m o f R e n s s e l a e r s w y c k , f o r e x a m p l e , n e v e r
e n t i r e l y a t r e s t s i n c e 1 6 6 4 , w a s a g i t a t e d a g a i n u n d e r A n d r o s ’ s
a d m i n i s t r a t i o n . A f t e r t h e T r e a t y o f W s t m i n s t e r a n d t h ee
re s u m p t i o n of English government in 1674, the V n Rensselaersa
p e t i t i o n e d t h e D u k e f o r a p a t e n t r e s t o r i n g t h e i r l o s t
a d m i n i s t r a t i v e a n d judicial powers, including control o f A l b a n y
i t s e l f . A n d r o s w a s i n s t r u c t e d t o i n v e s t i g a t e a n d r e p o r t “ a s

1 4f a v o r a b l y f o r t h e m a s j u s t i c e a n d t h e l a w s w i l l a l l o w . ”
Although Andros attempted to withstand the patroon’s political
influence in New Y rk and London, he was unsuccessful, and ino

1 5J u l y 1 6 7 8 , f o l l o w i n g a r e v i e w b y h i s o w n l e g a l a d v i s e r s , Y r ko
ordered Andros to issue a patent granting the patroon everything

1 6e x c e p t t h e f o r t o f A l b a n y i t s e l f . F a c e d w i t h i n s t r u c t i o n s
extremely detrimental to the Duke’s own interests, Andros—who
never hesitated to assert himself in any situation—took the only
alternative to obedience: he ignored the order entirely, leaving the
settlement of the Rensselaerswyck problem to another occasion.

W h i l e A n d r o s ’ s i n s u b o r d i n a t e a p p r o a c h t o t h e R e n s -
s e l a e r s w y c k i s s u e m a y h a v e s t e m m e d i n p a r t f r o m t h e t e n s i o n
b e t w e e n h i s a d m i n i s t r a t i o n a n d t h e l e s s A n g l i c i z e d p r o v i n c i a l
Dutch leadership, along with the particular strategic and political
problems necessarily accompanying the retrocession of Albany, it
d e m o n s t r a t e s a s w e l l t h e G o v e r n o r ’ s g e n e r a l d i s t r u s t o f t h e
________________________________________________________________________
13. C o l l a t i o n o f t h e a v a i l a b l e c o n t e m p o r a r y e s t i m a t e s s u g g e s t s t h a t t h e

provincial population, about 8,000 at the time of the conquest in 1664, had
risen to little more than 10,000 by 1678. See E.B. Greene & V.B. Harrington,
American P pulation before the Federal Census of 1790 88-89 (1932).o

14. 3 NY Col Docs 224-25.

15. See “The case of the Colony of Rensselaerswyck 27 April 1678” and “The
R e p o r t o f t h e P t i t i o n b y h i s C o u n s e l l , J o h n C h u r c h i l a n d K e n e a y F i n c h ,e
London 4 June 1678,” Rensselaerswyck Misc. Mss, NYHS.

16. 3 NY Col Docs 269-70.
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p r e v i o u s s y s t e m f o r t h e h i e r a r c h i c a l d i s t r i b u t i o n o f p o w e r
through manorial grants. This distrust remained a fixed element
o f p o l i c y t h r o u g h t h e e n d o f A n d r o s ’ s fi r s t G o v e r n o r s h i p ; t h e
resumption of manorial growth required a change in personnel,
and in the objectives at which future governors would aim.

I t w a s u n d e r t h e a d m i n i s t r a t i o n s o f T h o m a s D o n g a n a n d
B e n j a m i n F l e t c h e r , f r o m 1 6 8 2 t h r o u g h 1 6 9 8 , i n t e r r u p t e d b y t h e
t u r m o i l of L e i s l e r ’ s R e b e l l i o n , t h a t N i c o l l s ’ a n d L o v e l a c e ’ s e a r l y
measures blossomed. In choosing to create a General Assembly
i n t h e c o l o n y i n 1 6 8 3 , t h e D u k e b y n o m e a n s a b a n d o n e d t h e
policy of repressing “democratical” sentiment , p a r t i cularly from
the Long Island towns. From the proprietor’s point of view, the
c r e a t i o n o f t h e A s s e m b l y o n l y s h i f t e d t h e v e n u e o f t h e d i s p u t e ;
a f t e r 1 6 8 3 D o n g a n a g a i n s o u g h t a c o u n t e r - w e i g h t t o l o c a l i s t
a g i t a t i o n i n t h e s t a b i l i t y o f t h e m a n o r i a l s y s t e m . I n 1 6 8 5 h e
confirmed the V n Rensselaer holdings, and while the new patenta
f o r R e n s s e l a e r s w y c k d e p r i v e d t h e p a t r o o n s h i p o f i t s c l a i m t o

17Albany, it did grant an even larger tract than the original Dutch
provision, over one million acres in extent, along with a full set of
f e u d a l j u r i s d i c t i o n a l p riv i l e g e s , i n c l u d i n g t h e r i g h t t o h o l d b o t h

18court leet and court baron. In 1686 Dongan created Livingston
M a n o r , r a i s i n g t o t h e d i g n i t y o f a N e w Y r k p r i n c e l i n g t h eo
c o l o n y ’ s a d r o i t l y s e l f - d e a l i n g f o r m e r S e c r e t a r y , R o b e r t L i v i n g -

________________________________________________________________________
17. This step, which eliminated the V n Rensselaer pretensions to a role in thea

g o v e r n m e n t o f A l b a n y , b r o u g h t t o a n e n d t h e c o n fl i c t o v e r R e n s -
selae r s w y c k ’ s f u n d a m e n t a l s t a t u s . T r a d i n g a r e s t o r a t i o n o f t h e p a t r o o n ’s
a d m i n i s t r a t i v e a n d j u d i c i a l r i g h t s f o r r e l i n q u i s h m e n t o f c l a i m s t o A l b a n y
p r o p e r w a s a c o m p r o m i s e w i t h w h i c h t h e p a t r o o n h a d t o b e c o n t e n t ,
particularly inasmuch as Robert Livingston, as part of the campaign for his
o w n l a n d a c q u i s i t i o n , w a s t h r e a t e n i n g t h e i n t e g r i t y o f R e n s s e l a e r s w y c k ,
mounting a claim for partition of the domain in right of his wife, the once-
widowed Alida Schuyler V n Rensselaer.a

18. In granting to the V n Rensselaers, and later to Livingston, the jurisdictionala
privileges of lordship, Dongan was circumventing the Assembly, which in
the judiciary act of 1683 had organized New Y rk’s court system with noo
provision for independent local jurisdictions. See “An Act to Settle Courts of
Justice,” November 1 1683, 1 NY Col Laws 125; S. Nissenson, supra note 4,
a t a p p . D . T h e r e s t o r a t i o n o f t h e R e n s s e l a e r s w y c k l o c a l c o u r t s a f t e r t h e
relinquishment of claims to Albany makes clear that the objection to Rens-
s e l a e r s w y c k ’ s c o u r t s i n 1 6 6 5 , w h e n N i c o l l s d i s e s t a b l i s h e d t h e m , w a s
strategic rather than legal in character.  See note 4, supra.
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1 9s t o n , a n d i n 1 6 8 7 h e c o m p l e t e d t h e p r o c e s s b e g u n e a r l i e r b y
Nicolls when he extended full manorial rights to Thomas P ll. Ine
t h e s a m e p e r i o d , t h e g o v e r n o r g a v e i n d e p e n d e n t p a t e n t s o f t h e
older more limited sort to Frederick Philipse and Stephanus V na
C o r t l a n d t ; u n d e r F l e t c h e r ’ s a d m i n i s t r a t i o n t h e s e p a t e n t s w o u l d
become the roots of Philipsburgh and V n Cortlandt Manors, thea

20last two of the four great New Y rk manorial estates. Governoro
 Dongan’s grants were made on the most favorable terms.  Along

w i t h t h e g r e a t l y e x p a n d e d p r i v i l e g e s o f t h e n e w m a n o r l o r d s
went only the most minuscule costs; the quitrents reserved in the
patents, for instance, were but a fraction of those which the law

2 1r e q u i r e d . N o d o u b t D o n g a n e x p e c t e d t h a t t h e n e w l y - c r e a t e d
manors would offer him strong support in political struggles with
the General Assembly.

T h e A s s e m b l y ’ s fi r s t s e s s i o n , i n t h e a u t u m n o f 1 6 8 3 ,
produced a range of legislation marking the consensus developed
d u r i n g t w o d e c a d e s o f d i r e c t p r o p r i e t o r i a l g o v e r n a n c e . T h e
b r o a d c o n s t i t u t i o n a l p r o v i s i o n s o f t h e C h a r t e r o f L i b e r t y e s a n d
Priviledges, along with the creation of counties and the passage of
the 1683 judiciary act, have already been discussed. The charter

________________________________________________________________________
19. The story of Livingston’s rise, a testament to the eternal utility of a bilingual

education, is well told in L.H. Leder, Robert Livingston, 1654-1728, and the
P litics of Colonial New Y rk 3-53 (1961).o o

20. Philipse and V n Cortlandt could in all probability have had full manoriala
g r a n t s f o r t h e a s k i n g ; t h e y w e r e a m o n g D o n g a n ’ s m o s t i m p o r t a n t
s u p p o r t e r s . S u n g B o k K i m , s p e c u l a t e s t h a t n e i t h e r p r o p r i e t o r w a n t e d a
manorial patent at that early date—both were still in the process of filing
c l a i m s f o r l a n d s a d j a c e n t t o t h e a r e a s t h e y a l r e a d y h e l d . S e e S . B . K i m ,
Landlord and T nant in Colonial New Y rk 28-71 (1978).e o

21. Quitrents were those rents permanently reserved on freehold land in lieu of
other services to which the feudal law had typically given rise. In New Y rk,o
the Duke’s La w s e s t a b l i s h ed a fixed quitrent of 2s. 6d. per hundred acres
annually, see 1 NY Col Laws 81, though these were rarely if ever collected.
L i v i n g s t o n ’ s 1 6 0 , 0 0 0 a c r e s w e r e c h a r g e d 2 8 s . p e r y e a r ; R e n s s e l a e r s w y c k ’ s
quitrent, previously fixed at 150 bushels of wheat (about 40s.), was reduced
to one-third of its old value.  It has been argued that the desire for quitrent
revenues was one motivation for the creation of the manors. See Goebel,
Some Legal and P litical Aspects of the Manors in New Y rk 16-17 (1928). Thiso o
interpretat i o n s e e m s e r r o n e o u s i n l i g h t o f t h e low nominal rates assessed
and the absence of any prospects for complete enforcement. Rather, the low
l e v e l o f t h e q u i t r e n t s c o n fi r m s t h a t t h e m a n a g e r i a l e x p e c t a t i o n s w e r e o f
political rather than fiscal benefit.
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a l s o c o n t a i n e d p r o v i s i o n s o f s u b s t a n t i v e l a w — p r o v i s i o n s t a k e n
seriously enough by the delegates to the first Assembly to have
been entrenched in the New Y rkers’ first attempt at an organico
s t a t u t e f o r t h e c o l o n y . A l m o s t a l l o f t h e s e p r o v i s i o n s o f
substantive law raised to quasi-constitutional status in the charter
concerned the law of real property. The legislature’s intention in
t h e e x e r t i o n o f c o n t r o l o v e r t h e s u b s t a n t i v e c o n t e n t o f t h e l a n d
law reveals much about the position of affairs in 1683.

The first and most important of the legislature’s provisions
in the area of the land law was declaratory: “THA from henceT
f o r w a r d N o e L a n d s W i t h i n t h i s p r o v i n c e s h a l l b e E s t e e m e d o r
a c c o u n t e d a C h a t t l e o r p e r s o n a l l E s t a t e b u t a n E s t a t e o f I n -
heritance according to the Custome and practice of his Majesties

2 2R e a l m e o f E n g l a n d . ” T h i s p r o v i s i o n , i f t a k e n a t f a c e v a l u e ,
would have had the technical effect of ending some of the chief
d i f f e r e n c e s b e t w e e n D u t c h a n d E n g l i s h l a n d l a w — a l t h o u g h t h e
1 6 6 4 a r t i c l e s o f c a p i t u l a t i o n g u a r a n t e e d D u t c h t i t l e s a n d

2 3i n h e r i t a n c e p r a c t i c e s , t h e e f f e c t o f t h i s l a n g u a g e w o u l d h a v e
been to interfere with the Dutch pattern of partible inheritance in
i n t e s t a c y , a s w e l l a s a f f e c t i n g c o n v e y a n c e m e t h o d s i n D u t c h
communities. While there is abundant evidence that these effects
d i d n o t f o l l o w , e v e n d u r i n g t h e s h o r t j u r i d i c a l l i f e t i m e o f t h e
charter, this provision represents the one significant move in the
1683 legislation toward the recognition of English common law as
the controlling legal authority in the province.  That this language
w a s i n c l u d e d i n a s t a t u t e a d o p t e d b y a n A s s e m b l y w i t h
s i g n i fi c ant Dutch membership suggests the importance atta c h e d
i n 1 6 8 3 t o t h e c r e a t i o n o f a m o re homogeneous and predict a b l e
set of property rules, whatever the tolerable level of heterogeneity
may have been in other doctrinal areas. The pressure of physical
s e t t l e m e n t , i n c l u d i n g a d e s i r e t o e x p a n d t h e p o p u l a t i o n o f t h e
province for strategic as well as fiscal reasons, was an important
spur to the early consolidation of the land law, for private owners

________________________________________________________________________
22. 1 NY Col Laws 114.

23. See Chapter 1, supra.
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hoping to increase the value of their holdings by development as
well as for the provincial government.

While the Assembly was exalting common-law approaches
to inheritance in one passage of the charter, it was rejecting other
elements of the common-law r ́  gime just as forcefully in another,e
providing:

T H A A l l L a n d s a n d H e r i t a g e s w i t h i n t h i sT
province and Dependencyes shall be free from all
fines and Lycences upon Alienacons, and from all
H e r r i o t t s W r d S h i p p s L i v e r y e s p r i m e r S e i z i n sa
yeare day and W st Escheats and forfeitures upona
t h e d e a t h o f p a r e n t s a n d A n c e s t o r s n a t u r a l l
u n a t u r a l l c a s u a l l o r J u d i c i a l l , a n d t h a t f o r e v e r ;

24Cases of High treason only Excepted.

T h e e f f e c t o f t h i s p r o v i s i o n w a s t o a c h i e v e a p p r o x i m a t e l y t h e
same practical result as the Restoration P rliament’s Act of 1660a
eliminating the military tenures in the English land law, though

2 5t h e t e c h n i c a l m e a n s e m p l o y e d d i f f e r e d s o m e w h a t . I t i s
a p p e a l i n g t o s p e c u l a t e t h a t t h e A s s e m b l y ’ s d e c i s i o n t o i n c l u d e
t h i s p r o v i s i o n i n t h e c h a r t e r stemmed from uneasiness o v e r t h e
D u k e ’ s i n t e n t i o n s ; w a s t h i s a d e l i b e r a t e a t t e m p t t o b l o c k t h e
c r e a t i o n o f “ f e u d a l i s m ” i n N e w Y r k , o r w a s i t s i m p l y t h eo
a d o p t i o n o f a l e g a l r e f o r m a l r e a d y u n d e r t a k e n i n E n g l a n d o f
which the New Y rkers had theretofore been deprived? W haveo e
no record of the deliberations of the first Assembly, and executive
comment on the charter during the period of its consideration at
Whitehall was not directed to the property provisions.  The other
property provisions of the charter—prohibiting the sale of land in
________________________________________________________________________
24. 1 NY Col Laws 115.

25. See “An act for taking away the court of wards and liveries, and tenures in
capite, and by knights-service, and purveyance, and for settling a revenue
u p o n h i s M a j e s t y i n l i e u t h e r e o f , ” 1 2 C a r . I I c . 2 4 ( 1 6 6 0 ) . T h i s s t a t u t e
c o n v e r t e d a l l m i l i t a r y t e n u r e s t o f r e e a n d c o m m o n s o c a g e , a r e fi n e m e n t
w h i c h t h e N e w Y r k e r s n e i t h e r r e q u i r e d n o r e m p l o y e d . T h e N e w Y r ko o
provision assimilated the prohibition on forfeiture of estates for felony to the
prohibition of entry fines and other quasi-feudal incidents, a move not taken
by P rliament in 1660 for evident reasons. F rfeiture for felony may havea o
troubled the New Y rkers particularly because Andros had made use of it ino
his usual high-handed fashion in the 1670s.  See, e.g., p. 39, supra.
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execution of judgment, voiding the private sale of the property of
f e m e s c o v e r t , a n d a s s u r i n g t h e t r a d i t i o n a l d o w e r r i g h t s o f
widows—enacted venerable principles of the common law. Their
enactment gives no sign of a legislative attempt to wrest control
of the land law from the proprietor.

In addition to the provisions made in the charter, however,
t h e A s s e m b l y t o o k s t e p s f u n d a m e n t a l t o t h e s e t t l e m e n t o f t h e
land law in the colony.  The most important was the creation of a
l a n d r e g i s t r a t i o n s y s t e m . O f fi c i a l l y s t y l e d a n a c t “ t o p r e v e n t
ffrauds in conveyancing of lands,” the statute provided that all

g r a n t s D e e d s M o r t g a g e s o r o t h e r c o n v e y a n c e s b e
e n t e r e d & r e c orded in the Regi s t e r o f t h e C o u n t y
wherein such lands or T nements do lye within sixe
m o n t h s a f t e r t h e d a y e s o f t h e i r r e s p e c t i v e d a t e s .
P r o v i d e d a l w a y s … T h a t t n o n e o f t h e a f o r e s a i d
g r a n t s … s h a l l b e e n t e r e d o r r e c o r d e d , u n t i l l t h e
party or partys who did Seale and deliver the same
s h a l l m a k e a c k n o w l e d g m e n t t h e r e o f b e f o r e s o m e
one of his matues Justices of the P ace, or thatt thee
s a m e b e e b y S u f fi c i e n t W i t n e s s e s p r o v e d … a n d
Certificates thereof Entered on the backside of the

26said Deeds.

Local records were to be transmitted annually to New Y rk Cityo
f o r i n c l u s i o n i n t h e c e n t r a l l a n d r e c o r d s o f t h e p r o v i n c e . I n
a ddition to providing a powerful sou r c e o f f e e s f o r o f fi c i a l d o m ,
the registration act aimed to make the ascertainment of title in the
generality of cases a problem of search rather than litigation; the
e f f e c t o n t h e l a w w a s t o r e s h a p e t h e c o n d i t i o n s o f u s e o f
t r a d i t i o n a l E n g l i s h l e g a l t e c h n o l o g y f o r t h e t r y i n g o f l a n d t i t l e .
T h e e s s e n c e o f r e g i s t r a t i o n , h o w e v e r , w a s a n a d a p t a t i o n t o
conditions of settlement.  The common law’s historic disdain for
land registration and preference for the magic of descent without
r e c o r d , d e p e n d e d u p o n t h e c o m m u n i t y ’ s i n f o r m a l r e c o r d i n g
s y s t e m — t h e s t a b l e p o p u l a t i o n o f i n h a b i t a n t s c o n s c i o u s o f w h o
o w n e d w h a t . B e h i n d t h e d i g n i t y a n d p o n d e r o u s t r e a d o f t h e
m e d i e v a l w r i t o f r i g h t t h e r e s t o o d t h e u l t i m a t e l y c o m m o n p l a c e
________________________________________________________________________
26. Act of November 3 1683, 1 NY Col Laws 141-42.
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figures of those members of the grand assize whose knowledge of
the history of the dispute w a s p r a c t i c a l l y d ecisive. But colonial
c o n d i t i o n s a r e c o n d i t i o n s o f s e t t l e m e n t — t h e p o p u l a t i o n o f a n
u n d e r p o p u l a t e d l a n d s c a p e a n d t h e e q u i v a l e n t a p p e a r a n c e o f
legal relations in a location with no usable legal past.  Recording
i s t h e t e c h n o l o g y o f t h e v o l a t i l i t y o f s e t t l e m e n t , a s i n f o r m a t i o n
w h i c h i n s e t t l e d c o m m u n i t i e s i s d i s p e r s e d t h r o u g h o u t t h e

27population must be given a central location and a durable form.

Capturing the chain of land transactions among settlers was
o n e s t e p i n e s t a b l i s h i n g t h e l a n d l a w o n a n a p p r o p r i a t e l o c a l
foundation, but such a chain could not stretch back far enough.
The regulation of land transactions between settlers and Indians
w a s e v e n m o r e i m p o r t a n t t h a n t h e r e g u l a t i o n o f t r a n s a c t i o n s
among Europeans, for every purchase from Indians was matter of
d i p l o m a c y a s w e l l a s t r a d e , p o t e n t i a l l y a f f e c t i n g t h e t e n u o u s
strategic balance upon which so much hung for all the residents
of the province. By late 1684 the system which governed Indian
l a n d t r a n s a c t i o n s f o r t h e r e m a i n d e r o f t h e c o l o n i a l p e r i o d h a d
been formed by the Assembly:

B E E i t t E n a c t e d b y t h i s G e n ’ l l a s s e m b l y … t h a t
f r o m h e n c e f o r w a r d n o e P u r c h a s e o f L a n d s f r o m
the Indians shall bee esteemed a good Title without
Leave first had and obtaineid from the Governour
signified by a W rrant under his hand and Seale …a
and Satisfaction for the said Purchase acknowliged
b y t h e I n d i a n s f r o m w h o m e t h e P u r c h a s e w a s

28made.

I n t e n d e d a s a s y s t e m f o r t h e c o n t r o l o f t h e d e l i c a t e p r o c e s s o f
acquisition of Indian land (and one which again strengthened the
patronage position o f t h e g o v e r n o r , w h o s e w a r r a n t t o n e g o tiate
w i t h I n d i a n s n o w b e c a m e t h e m o s t i n d i s p e n s a b l e a s s e t o f t h e
________________________________________________________________________
27. S i m i l a r d e p e n d e n c e o n r e c o r d i n g o f a l l s o r t s t o o v e r c o m e t h e i n h e r e n t

volatility of colonial settlements occurred in Virginia during the seventeenth
c e n t u r y . S e e E . S . Morga n , A m e r i c a n S l a v e r y , A m e r i c a n F r e e d o m 1 7 7 - 7 8
(1975).

28. “A Bill Concerning Purchasing of Lands from the Indians,” October 23 1684,
1 NY Col Laws 149.
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would-be developer), the Indian purchase system also became a
k e y e l e m e n t i n e s t a b l i s h i n g t h e l o n g - t e r m d o m i n a n c e o f t h e
m a n o r l o r d s . N o t o n l y w a s t h e m e r c a n t i l e ´ l i t e o f t h e c o l o n ye
e n g r o s s i n g t h e b e s t l a n d o f t h e H u d s o n R i v e r V l l e y i n t h ea
1 6 8 0 s — t h e s y s t e m o f I n d i a n p u r c h a s e g u a r a n t e e d t h a t l a n d l e f t
o u t s i d e t h e c u r r e n t p a t e n t s c o u l d o n l y b e a c q u i r e d o n a l a r g e
s c a l e , f o r t h e p r o c e s s e s a n d c o s t s o f n e g o t i a t i o n w i t h t h e
i n d i g e n o u s p o s s e s s o r s w e r e p r o h i b i t i v e f o r a l l b u t t h e b e s t -
o r g a n i z e d i n v e s t o r s , a n d f e e s t o p r o v i n c i a l o f fi c i a l s w e r e a

2 9s u b s t a n t i a l a d d i t i o n . H o m e s t e a d p u r c h a s i n g f r o m I n d i a n s
would never occur on an individual basis in New Y rk. In this, aso
in other respects, the technical design of the land law permitted
government to negotiate large issues of policy in an open-ended
fashion, by continuing incremental adjustments.

T h e e x e c u t i v e p a t t e r n o f s e e k i n g c o n s e r v a t i v e p o l i t i c a l
s t r u c t u r e s t h r o u g h t h e c r e a t i o n o f m a n o r i a l r i g h t s c o n t i n u e d i n
the new legislatively-created environment, in fact at a heightened
p a c e , i n t h e a f t e r m a t h o f t h e G l o r i o u s R e v o l u t i o n a n d L e i s l e r ’ s
R e b e l l i o n . U n d e r t h e g o v e r n o r s h i p o f B e n j a m i n F l e t c h e r , f r o m
1 6 9 2 t o 1 6 9 8 , p r o m i n e n t a nti-Leisler i a n s , i n c l u d i n g P h i l i p s e a n d
V n C o r t l a n d t , h a d t h e i r e a r l i e r i n d e p e n d e n t p a t e n t s c o n v e r t e da
into full-scale manorial grants. Although Fletcher’s policies were
consistent with the practices of earlier administrations, the scale
o n w h i c h t h e y w e r e p u r s u e d a n d t h e c h a r a c t e r o f t h e b e n e -
fi c i a r i e s , m o s t o f w h o m w e r e m e m b e r s o f h i s C o u n c i l o r h i s
c o l l a b o r a t o r s i n f u n d i n g t h e c o l o n y ’ s p a r t i c i p a t i o n i n K i n g W i l -

________________________________________________________________________
29. Approachin g I n d i a n , p a r t i c u l a r l y M o h a w k a n d o ther Iroquois, authorities

with proposals for land purchase was a delicate and specialized matter, in
which influence with the tribes was of the greatest value. These services
were expensive in the largest sense. But fees alone would have precluded
individual attempts to purchase in the Indian market. In the latter part of
the eighteenth century, for which contemporary estimates of expenses are
available, fees alone seem to have run at £15 to £25 sterling per thousand
acres. See Goldsbrow Banyar to William Johnson, May 9 1754, 1 William
J o h n s o n Pa p e r s 4 0 1 - 0 2 ; G o l d s b r o w B a n y a r , “ F e e s o n G r a n t s o f L a n d ,
J a n u a r y 2 7 1 7 7 2 , P R O C O 1 1 0 3 / 5 / 2 1 1 - 1 2 ; “ I n f o r m a t i o n t o F r m e r a n da
Mechanics intendi n g t o r e m o v e f r o m E u r ope to America,” William Smith
P pers, Box 3, NYPL (apparently written sometime during the 1760s). Thesea
f e e s a r e o f r o u g h l y t h e s a m e m a g n i t u d e a s p u r c h a s e p r i c e s i n t h e s a m e
period.
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30liam’s W r, made accusations of corruption inevitable. Stronga
 as the position of the manor lords appeared in the last decade of

the century, there were nonetheless formidable opponents of the
system of property rights which had grown up in New Y rk; ino
1698 one of those opponents was to assume the governorship.

T h e a d v e n t o f R i c h a r d C o o t e , E a r l o f B e l l o m o n t , i n A p r i l
1698 marked a turning-point in the development of the land law
i n N e w Y r k . F r t h e fi r s t t i m e , t h e c o l o n y ’ s g o v e r n o r a c t i v e l yo o
o p p o s e d t h e p r i n c i p l e s o f l a n d t e n u r e w h i c h h a d c o m e t o p l a y
s u c h a n i m p o r t a n t r o l e i n p r o v i n c i a l p o l i t i c s . L i k e h i s
p r e d e c e s s o r s B e l l o m o n t w a s c o n c e r n e d w i t h i n c r e a s i n g t h e
p o p u l a t i o n a n d p r o s p e r i t y o f N e w Y r k ; u n l i k e t h e m , h o w e v e r ,o
the new governor came to see the manors themselves as a major
o b s t a c l e . B e l l o m o n t ’ s o r i g i n a l c o n c e r n w a s , u n s u r p r i s i n g l y , t h e
overheated partisan atmosphere of provincial politics. The anti-
Leislerian faction in New Y rk had become closely identified witho
the T ry administration at home; the advent of Whig governmento
n o t o n l y b r o u g h t B e l l o m o n t t o t h e g o v e r n o r s h i p , b u t a l s o
p r o v i d e d a n a p p r o p r i a t e c o n t e x t f o r c o m b i n a t i o n b e t w e e n t h e
G o v e r n o r a n d L e i s l e r i a n s s e e k i n g o n c e a g a i n t o p u n i s h t h e i r
o p p o s i t i o n i n t h e c o l o n y . T h e f a v o r i t i s m a n d c o r r u p t i o n o f
F l e t c h e r ’ s a p p r o a c h t o l a n d p o l i c y p r o v i d e d t h e f o o t h o l d f o r
L e i s l e r i a n a t t a c k s , a n d t h e b e s t o p p o r t u n i t y w e r e h i s g r a n t s i n
I n d i a n c o u n t r y . I n D e c e m b e r 1 6 9 7 , l o n g a f t e r t h e n e w s o f
B e l l o m o n t ’ s a p p o i n t m e n t , F l e t c h e r g r a n t e d t o a c o m b i n a t i o n o f
Albany anti-Leislerians strips fifty miles long and two miles wide

31on either bank of the Mohawk River northwest of Albany. To
 t h e A l b a n y h a n d l a e r s , n e c e s s a r i l y c o n c e r n e d a b o u t a n y

developments that might adversely affect their relations with the
________________________________________________________________________
30. A reprise of the contemporary accusations of corruption, in the context of an

interpretation by an historian sharing the opinions of Fletcher’s opposition,
m a y b e f o u n d i n I . M a r k , A g r a r i a n C o n fl i c t s i n C o l o n i a l N e w Y r k ,o
1 7 1 1 - 1 7 7 5 , a t 2 3 - 2 9 ( 1 9 4 0 ) . F r a s o m e w h a t m o r e b a l a n c e d v i e w o f t h eo
politics of the Fletcher and Bellomont administrations, providing the most
p e r c e p t i v e a c c o u n t o f p o s t - R e b e l l i o n p o l i t i c s i n N e w Y r k , s e e L . L e d e r ,o
supra note 19, at 77-180.

31. Schaghticoke patent, 2 NY Col Mss (Land P pers) 262.  The patentees werea
G o d f r e d i u s D e l i u s , D i r k W s s e l s , E v e r t B a n c k e r , W i l l i a m P i n h o r n e , a n de
P ter Schuyler.e
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I r o q u o i s , t h e M o h a w k p a t e n t w a s a n o u t r a g e . E v e n b e f o r e
Bellomont’s arrival the burgers of Albany were in full cry against
the grant, and Bellomont was readily enlisted in the struggle.

S y m p a t h e t i c t o L e i s l e r i a n c l a i m s a g a i n s t F l e t c h e r o n
partisan grounds, Bellomont initially sought to govern through a
c o a l i t i o n o f m o d e r a t e a n t i - L e i s l e r i a n s , i n c l u d i n g S t e p h a n u s V na

3 2C o r t l a n d t , R o b e r t L i v i n g s t o n , a n d J a m e s G r a h a m . S u c h m e n
might well be willing to lend their support in reversing Fletcher’s
most extreme or corrupt measures, but V n Cortlandt and Living-a
s t o n w e r e h a r d l y l i k e l y t o s u p p o r t a n y b r o a d e r a t t a c k o n t h e
manorial system. At the same time, Bellomont began to see the
c a m p a i g n a g a i n s t F l e t c h e r ’ s l a n d g r a n t s a s a m e a s u r e o f
fundamental social reform, not merely a highly effective form of
partisan warfare.  The permanent problem of frontier defense and
the expensive garrison Bellomont proposed to solve by granting
relatively small holdings on the frontier, scaled according to rank,
at the conclusion of active service, thus producing settlements of

33yeoman reserves along the boundary of British North America.
R e c o g n i z i n g t h a t t h e c o l o n y ’ s p r o s p e r i t y h i n g e d o n g r e a t e r
agricultural development of the Hudson River V lley, Bellomonta
s q u a r e l y c o n f r o n t e d t h e a n t i - d e v e l o p m e n t c o n s e q u e n c e s o f t h e
m a n o r s t h a t a l r e a d y e x i s t e d . “ W h a t m a n , ” h e a s k e d , “ w i l l b e
s u c h a f o o l t o b e c o m e a b a s e t e n a n t t o M r . D e l l i u s [ , ] C o l l o n e l
S c h u y l e r , [ o r ] M r . L i v i n g s t o n … w h e n f o r c r o s s i n g H u d s o n ’ s
R i v e r t h a t m a n c a n f o r a s o n g p u r c h a s e a g o o d f r e e h o l d i n t h e

34Jersies?”

I n p u r s u i t o f t h i s f u n d a m e n t a l r e s t r u c t u r i n g o f t h e
p r o v i n c e ’ s p o l i t i c a l e c o n o m y , B e l l o m o n t r e s o l v e d t o d e s t r o y a l l
g r a n t s l a r g e r t h a n 2 , 0 0 0 a c r e s , w i t h o u t r e g a r d t o t h e o w n e r s ’
p a r t i s a n l o y a l t i e s . B e l i e v i n g t h a t t h e g r e a t l a n d m a g n a t e s w e r e
“generally much hated” by the people, Bellomont introduced in
Council in 1699 a bill to vacate grants to several of Fletcher’s anti-
________________________________________________________________________
32. See L. Leder,  supra note 19, at 129-47.

33. See Bellomont to Lords of Trade, April 17 and August 24 1699, 4 NY Col
Docs 502-05, 553.

34. Bellomont to Lords of Trade, November 28 1700, 4 NY Col Docs 791.
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L e i s l e r i a n s u p p o r t e r s . A l t h o u g h R e n s s e l a e r s w y c k , L i v i n g s t o n ,
V n Cortlandt and Philipsburgh manors were not included in thea
a c t , B e l l o m o n t m a d e c l e a r t h a t h e w o u l d r e a c h t h e m i n d u e
c o u r s e . D e s p i t e h i s c e r t a i n t y , t h e G o v e r n o r h a d m i s j u d g e d t h e
political temper of the colony. Even James Graham, the moderate
Attorney General, was unwilling to support the measure, and half
the Council (Livingston, V n Cortlandt, and William Smith of St.a
G e o r g e M a n o r ) u n d e r s t a n d a b l y o p p o s e d i t a s w e l l ; B e l l o m o n t
needed to use his own casting vote at the Council board in order
t o p r o c e e d a t a l l . W i t h c o n s i d e r a b l e d i f fi c u l t y h e s e c u r e d t h e

3 5p a s s a g e of the first vac a t i n g a c t , b u t h e w a s c o n v i n c e d b y t h e
d e g r e e o f o p p o s i t i o n n o t t o p r o c e e d f u r t h e r t h r o u g h l e g i s l a t i o n
without strengthening his hand. “If your Lordships,” he told the
Lords of Trade, “will send over a good Judge or two and a smart
a c t i v e A t t u r n e y G e n e r a l l , I w i l l G o d w i l l i n g … b r e a k e a l l t h e s e

36Extravagant Grants.” Such appeals to the home authorities for
support in his struggle met with little success in the face of skillful
lobbying from the proprietors whose rights he was attempting to
extinguish. At the beginning of 1701, with the vacating act still
languishing in London awaiting royal approval, Bellomont died.
A s t h e n e w c e n t u r y b e g a n , i t s e e m e d t h a t t h e m a n o r l o r d s h a d
w o n ; N e w Y r k w a s d o m i n a t e d b y f e w e r t h a n t h r e e d o z e no
m a n o r s , e a c h p o s s e s s i n g a k i n d o f l e g a l a n d p o l i t i c a l
independence unique in British North America.

M e a s u r e s o f c h a n g e i n t h e l a n d l a w s y s t e m i n t h e fi r s t
d e c a d e o f t h e c e n t u r y f u r t h e r e n c o u r a g e d t h e g r o w t h o f l a r g e -
scale land development, disfavoring the path toward individual
f r e e h o l d o w n e r s h i p . T h e fi r s t w a s t h e q u i t r e n t s y s t e m . A
quitrent of 2s. 6d. sterling per 100 acres was imposed under the
fi r s t A n d r o s a d m i n i s t r a t i o n , b u t l a p s e d a f t e r 1 6 9 1 , a l l o w i n g t h e
g r a n t s m a d e b y F l e t c h e r t o c a r r y t r i v i a l q u i t r e n t s , o n a s c a l e
s i m i l a r t o R e n s s e l a e r s w y c k , w h e r e t h e p a t r o o n p a i d a n a n n u a l
q u i t r e n t o f fi f t y b u s h e l s o f w h e a t o n h i s e n t i r e d o m a i n . W h e n
________________________________________________________________________
35. “An Act for ye V cateing Brakeing & Annulling several Extravagant Grantsa

o f L a n d m a d e b y C o l l F l e t c h e r t h e l a t e G o v r o f t h i s P r o v i n c e u n d e r h i s
Matjie,” May 16 1699, 1 NY Col Laws 412.

36. Bellomont to Lords of Trade, August 24 1699, 4 NY Col Docs 549.
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R o b e r t H u n t e r w a s a p p o i n t e d g o v e r n o r i n 1 7 0 9 , h o w e v e r , t h e
q u i t r e n t w a s r e v i v e d a t i t s o l d r a t e , a n d r e m a i n e d i n f o r c e

37thereafter. The quitrent burden was substantial on any sizeable
t r a c t o f u n d e v e l o p e d , u n p r o d u c t i v e l a n d ; o n l y t h o s e p o s s e s s i n g
o p p o r t u n i t i e s a n d r e s o u r c e s f o r r a p i d d e v e l o p m e n t w o u l d fi n d
the investment in such land c o m p e t i t i v e o v e r t h e m e d i u m t erm
with investment in mercantile ventures.

The quitrent policy after 1709 met the need to raise revenue
locally to fund governmental operation. At the same time, it was
a l s o i n t e n d e d t o r e d u c e t h e s i z e o f u n p r o d u c t i v e h o l d i n g s .
Encouragement of smaller holdings, or at least discouragement of
t h e i m m e n s e j o b b e r y t h a t m a r k e d t h e D o n g a n a n d F l e t c h e r
a d m i n i s t r a t i o n s , l e d t o r e p e a t e d i n s t r u c t i o n s t o g o v e r n o r s
t h r o u g h o u t t h e fi r s t h a l f o f t h e e i g h t e e n t h c e n t u r y l i m i t i n g t h e
s i z e o f l a n d g r a n t s t o 2 , 0 0 0 ( s u b s e q u e n t l y 1 , 0 0 0 ) a c r e s p e r

3 8p a t e n t e e . T h i s p o l i c y o b j e c t i v e w a s m u c h h a r d e r t o a c h i e v e .
The administrative limitations were subverted by the use of large
n u m b e r s o f n o m i n e e s , w h o s e n a m e s w e r e a t t a c h e d t o p a p e r s
solely as a fictional contrivance to evade the rules.  Even where no
d u m m y p a t e n t e e s w e r e i n c l u d e d , n u m e r o u s p a r t n e r s w o u l d b e
n e c e s s a r y t o u n d e r t a k e t h e i n v e s t m e n t s r e q u i r e d f o r l a r g e - s c a l e
purchasing. The quitrent burden increased the attractiveness of
partnerships, particularly in deals involving land that lay outside
t h e d o m a i n o f c u r r e n t s e t t l e m e n t , w h e r e a substantial period of
unproductive waiting must pass before development. T chnicale
features of the land law, directed at reducing the number of small
h o l d i n g s , e n c o u r a g e d i n s t e a d t h e f o r m a t i o n o f p a r t n e r s h i p s ,
w h i c h p a r a l l e l e d — o f t e n b o t h i n s t r u c t u r e a n d m e m b e r s h i p —
p a r t n e r s h i p s f o r c o m m e r c i a l i n v e s t m e n t . T h e f u r t h e r t e c h n i c a l
r e s u l t , s i n c e t h e p a t e n t e e s b e c a m e j o i n t t e n a n t s o f t h e e n t i r e
purchase, was vast domains that could only be developed under
the rules applicable to English joint tenancies, including the need
f o r c u m b e r s o m e p r o c e d u r e s t o p a r t i t i o n t h e e s t a t e i n o r d e r t o
realize on the investment. F r this technical problem a technicalo

________________________________________________________________________
37. See 4 NY Col Docs 395; 5 id. 179-80; 1 Doc Hist NY 251.

38. See 4 NY Col Docs 549, 553-54; 5 id. 54, 140-42, 652-53; 81 NY Col Mss 91.
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solution was necessary, and in 1708 the Assembly fundamentally
altered the rules regarding partition of joint tenancies.  A majority
of the joint tenants resident in the colony could force a partition;
after a notice period the property would be surveyed and divided
into as many lots as there were joint tenants.  These would then
b e p a r c e l l e d o u t b y a l o t t e r y w i t n e s s e d b y “ t h r e e I n d i f f e r e n t

39persons.” By these and other means the system of large patent
holdings continued to enjoy significant technical advantages over
competing alternatives, and the system of lordship continued its
territorial growth, reciprocally settling its relationship to technical
legal doctrine.

But the victory of the manor lords was more apparent than
r e a l . E v e n a s B e l l o m o n t f o u n d h i m s e l f p o l i t i c a l l y o u t -
m a n e u v e r e d , t h e m a n o r s w e r e e n t e r i n g a p e r i o d i n w h i c h t h e y
were to lose their quasi-feudal features. Lordship was giving way
t o l a n d l o r d i s m , a n d the la n d l a w i n N e w Y r k w a s u n d e r g o i n go
quiet but fundamental change. An ironic sign of the process can
be found in the will of Stephanus V n Cortlandt, who died foura
m o n t h s b e f o r e h i s a d v e r s a r y B e l l o m o n t , i n N o v e m b e r o f 1 7 0 0 .
U n d e r t h e m a j o r p r o v i s i o n s o f h i s w i l l , a f t e r t h e d e a t h o f V na
Cortlandt’s wife the property was to be distributed in fee simple

40among all his children in equal portions. By thus disposing of
his land, V n Cortlandt effectively extinguished all his manoriala
rights. He not only divided the property itself; by devising it in
fee simple, rather than in fee tail, he gave his children the power
f r e e l y t o a l i e n a t e t h e i r i n h e r i t a n c e s a t t h e e x p e n s e o f t h o s e
intangible privileges, such as the right to hold local courts, which
we r e t h e d i s t i n g u i s h i n g f e a t u r e s o f t h e m a n o r i a l t e n u r e . In the
same year Frederick Philipse, the first proprietor of Philipsburgh,

4 1l e f t a w i l l t o s i m i l a r e f f e c t , d i v i d i n g t h e m a n o r i n f e e s i m p l e
________________________________________________________________________
39. “An Act for the easier P rtition of Lands in Joint T nnancy or in Comon,”a e

October 30 1708, 1 NY Col Laws 633. This act expired by its terms in 1715,
and was twice renewed, remaining in force throughout the colonial period.
See id. at 882, 1006-07.

40. Will of Stephanus V n Cortlandt, dated April 14 1700 (Museum of the Citya
of New Y rk).o

41. W i l l o f F r e d e r i c k P h i l i p s e , d a t e d O c t o b e r 2 6 1 7 0 0 , P h i l i p s e P p e r s P 8 1 5a A
(Sleepy Hollow Restorations Library).
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between his son and grandson.  The question remains, however,
w h y t w o s u c h s t a u n c h d e f e n d e r s o f m a n o r i a l p r i v i l e g e w o u l d
have given away voluntarily and in private the recently-acquired
rights they were publicly struggling with Bellomont to preserve.
The answer lies in the way in which the manor system had come
to operate during the last decades of the seventeenth century.

I n t h e fi r s t p l a c e , t h e j u r i s d i c t i o n a l i n d e p e n d e n c e o f t h e
manors had come under considerable practical attack by the end
o f t h e 1 6 8 0 s . T h e s t a t u t e s o f 1 6 9 1 e s t a b l i s h e d c o u n t i e s a n d
p r o v i d e d f o r t h e i r g o v e r n m e n t t h r o u g h a c o u r t o f g e n e r a l
sessions comprised of the justices of the peace for the individual
towns, and these county governments could not afford to forego
t h e t a x r e v e n u e d e r i v a b l e f r o m t h e m a n o r s l y i n g w i t h i n t h e i r
jurisdiction. Rensselaerswyck and the northern part of Livingston
M a n o r a m o u n t e d t o n e a r l y t w o - t h i r d s o f A l b a n y C o u n t y i n t h e
1690’s, while V n Cortlandt and Philipsburgh together compriseda
r o u g h l y h a l f o f W s t c h e s t e r . T h e m a n o r s , h o w e v e r , r e f u s e d t oe
appoint the assessors and collectors required for the enforcement
o f c o u n t y r e v e n u e m e a s u r e s , a n d i n 1 6 9 1 t h e l e g i s l a t u r e
e m p o w e r e d t h e c o u n t y j u s t i c e s o f t h e p e a c e t o a p p o i n t s u c h
o f fi c i a l s d i r e c t l y , a c l a u s e w h i c h w a s r e p e a t e d i n r e v e n u e a c t s

4 2y e a r a f t e r y e a r u n t i l 1 7 1 1 . K i l i a e n V n R e n s s e l a e r w a sa
p a r t i c u l a r l y o b s t i n a t e i n d e n y i n g c o u n t y j u r i s d i c t i o n o v e r R e n s -
s e l a e r s w y c k . I n 1 7 0 5 t h e l e g i s l a t u r e p a s s e d a n a c t s p e c i fi c a l l y
d e t a i l i n g t h e p r o v i s i o n s f o r a d m i n i s t r a t i v e o f fi c e s w i t h i n t h e
manor. It required the manor’s freeholders to elect a supervisor,
t r e a s u r e r , a s s e s s o r a n d c o l l e c t o r , a l l o f w h o m w o u l d b e
r e s p o n s i b l e f o r t h e s a m e f u n c t i o n s p e r f o r m e d b y t o w n s h i p
o f fi c i a l s e l s e w h e r e i n A l b a n y C o u n t y . A y e a r l a t e r , e x c o r i a t i n g
“all shifts and tricks” used by V n Rensselaer to “evade the forcea
o f … a n y f o r m e r A c t , ” t h e l e g i s l a t u r e d e c l a r e d t h a t R e n s -
selaerswyck “can by no reasonable construction be intended to be

43Divided from the said County.”
________________________________________________________________________
42. See 1 NY Col Laws 258-62, 272-73, 275-76, 317-21, 369-75, 398-99, 446, 495,

746-47.

43. “ A n A c t f o r d e f r a y i n g t h e C o m o n & n e c e s s a r y C h a r g e i n t h e M a n n o r o f
Renslaerwick in the County of Albany,” August 4 1705, 1 NY Col Laws 584;
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C o m p e t i t i o n f r o m o t h e r j u r i s d i c t i o n s r e d u c e d t h e v i g o r o f
t h e p u r e l y j u d i c i a l a s w e l l a s t h e a d m i n i s t r a t i v e s i d e o f t h e
manorial right. The records of the business of the manorial courts

4 4a r e a t a l l t i m e s e x t r e m e l y s c a n t , b u t t h e p e r i o d a f t e r t h e
legislature reorganized the county judiciary in 1691 is devoid of

45indications of the activities of any manor court. Although the
p r o p r i e t o r s w h o d i d n o t d i s s o l v e t h e i r m a n o r i a l j u r i s d i c t i o n s a t
t h e o p e n i n g o f t h e e i g h t e e n t h c e n t u r y c o n t i n u e d t o r e s e r v e t h e

46right to hold their local courts, contemporary records show that
as early as the mid-1680’s tenurial issues of the sort which were
the staple business of the court baron were being decided by the

4 7p r o v i n c i a l j u d i c i a r y a t t h e p r o p r i e t o r s ’ r e q u e s t . B e c a u s e t h e
f o r m o f t e n u r e k n o w n a s c o p y h o l d n e v e r d e v e l o p e d i n N e w

4 8Y r k , t h e c o n t i n u a n c e o f c o u r t s b a r o n w a s n o t e s s e n t i a l to theo
l a n d t i t l e s o f t h e m a n o r s ’ i n h a b i t a n t s ; t h e p r o v i n c i a l c o u r t s o f
general jurisdiction were soon adequate to those forms of action
by which land title was tried and possession regulated.
________________________________________________________________________

“An Act for the better raising, Levying and defraying ye necessary Charge of
the Mannor of Renslaerwick in the County of Albany,” October 21 1706, 1
NY Col Laws 603-04.

44. The absence of records of local jurisdiction is in part explained by the fact
that the court baron was not a court of record.  If courts baron were held in
the early period, their traces would likely be of the indirect sort, primarily
taking the form of appeals to superior jurisdictions.  Julius Goebel reports
one such appeal from the court of F rdham Manor in 1676.  Goebel, suprao
note 21, at 19.

45. Id.; S. Kim, supra note 20, at 104.

46. S e e , f o r e x a m p l e , a p r i n t e d l e a s e f o r t h e s l o o p m a s t e r A n d r e w G a r d n e r ,
holding land in Livingston Manor in 1708, which states that the lessee “shall
be subject and obedient to the Laws rules and jurisdiction which is or shall
be hereafter made and Established in and by a court Leet and Court baron
w h e n the same shall be Erected … within the s a i d M a n o r . ” L e a s e d a t e d
March 25 1708, Livingston-Redmond MSS, (microfilm ed., Franklin Delano
Roosevelt Library, Hyde P rk, N.Y.), Roll 3.a

47. The earliest record known to me is of an ejectment action brought by Kiliaen
V n Rensselaer against one of his tenants in the court of oyer and terminer ina
1686.  See V n Rensselaer v. T wnison, May 16 1686, 34 NY Col Mss 5.a e

48. Copyhold was so called because the tenant held his estate by copy of court
roll—that is, as a result of the entry of the grant transaction or adjudication
on the records of the lord’s court.  Although technically an unfree tenure,
copyhold received substantial special protections from English courts in the
seventeenth and eighteenth centuries. See 2 W. Blackstone, Commentaries
*95-98 (1766).
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A t l e a s t a s i m p o r t a n t t o t h e d e c l i n e o f l o r d s h i p a s t h e
i n t e r f e r e n c e o f o t h e r p o l i t i c a l i n s t i t u t i o n s , h o w e v e r , w a s t h e
c o n t i n u i n g c o m p e t i t i o n f o r t e n a n t s , w h i c h w a s t o s h a p e t h e
i n s t i t u t i o n s o f t h e l a n d l a w t h r o u g h o u t t h e e i g h t e e n t h c e n t u r y .
Bellomont’s question to the Lords of Trade captured the essence
of the problem: Why should any man become a tenant in New
Y rk when freehold land was so easily available elsewhere? F ro o
proprietors, answering that question required a shift in attention
a w a y f r o m t h e p r i v i l e g e s a c c o r d e d t h e m i n t h e i r g r a n t s a n d
t o w a r d s t h e c o n d i t i o n s o f t h e i r o w n t e n a n t s . T h e l e a s e , r a t h e r
than the patent, became the central instrument for the definition
of property relations. Landlords and prospective tenants became
c o n t r a c t i n g p a r t i e s ; t h e y m e t , t h o u g h n o t o n e q u a l t e r m s , i n a
m a r k e t i n w h i c h b o t h p a r t i e s h a d b a r g a i n i n g p o w e r . T h e
c o n t r a c t u a l i z a t i o n o f t h e l a n d l a w i n t h e e i g h t e e n t h c e n t u r y
occurred not in the courts, but on the spot, in response to the real,
quotidian problems of landlords and tenants.  It is impossible to
u n d e r s t a n d t h e s i g n i fi c a n c e o f t h e l a t e r a c t i o n s o f c o u r t s a n d
l e g i s l a t u r e s w i t h o u t a c l e a r u n d e r s t a n d i n g o f t h e p r i v a t e
orderings which underlay those decisions.

T begin with, the manor lord hoping to attract leaseholderso
had one significant advantage over the patenting government or
private vendor of a freehold estate:  He could provide the sorts of
material assistance to struggling newcomers that could make the
difference between success and failure.  Manor lords sometimes
made direct payments to destitute potential tenants who seemed

49good risks, while the provision of an initial rent-free period was
5 0c o m m o n , i f n o t s t a n d a r d , p r a c t i c e . I n a d d i t i o n , t h e l a n d l o r d

________________________________________________________________________
49. See William Corry to George Clarke, December 5 1740, June 12 & October 8

1756, 72 NY Col Mss 160, 73 id. 28, 133; Philip Skene to John T bor Kempe,a
J u n e 2 4 1 7 6 6 , L e t t e r s A - Z , B o x 1 , J o h n T b o r K e m p e P p e r s ( N e w - Y r ka a o
Historical Society); S. Kim, supra note 20, at 170.

50. William Smith, Jr. commented that the length of these periods varied with
the “situation and quality of the land, and the generosity, ability or views of
the landlord.” William Smith, Jr. to Mr. Thom, Nov. 14, 1774, William Smith
P pers, Box 4 (New Y rk Public Library). Philip Livingston, an able if nota o
generous landlord, offered at the end of the 1730’s first nine years and then
three to six years rent free. Philip Livingston to Jacob W ndell, Oct. 17, 1737,e
Feb. 27, 1739, May 10, 1739, Livingston P pers (Museum of the City of Newa
Y rk).o
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m i g h t o f f e r fi r s t - y e a r p r o v i s i o n s , f a r m i n g e q u i p m e n t , a n d
livestock (hogs, sheep, cows or horses) to the prospective tenant,
under terms which called for the tenant to pay the landlord back

5 1a t a l a t e r p e r i o d . M o r e o v e r , l a n d l o r d s m i g h t m a k e g e n e r a l
i m p r o v e m e n t s t o t h e e s t a t e w h i c h w o u l d m a k e t h e p r o s p e c t o f
farming within the manor much more attractive. Most important
a m o n g t h e s e c o m m o n i m p r o v e m e n t s w a s t h e c o n s t r u c t i o n o f
mills for the use of the tenants. A sawmill was virtually a sine qua
n o n f o r a n y c o n s t r u c t i o n o f h o u s e s , b a r n s a n d o t h e r b u i l d i n g s
a r o u n d t h e m a n o r , w h i l e t h e g r i s t m i l l w a s t h e c e n t e r o f t h e
o p e r a t i o n o f a n y s u c c e s s f u l f a r m i n g c o m m u n i t y . N e w Y r ko
l a n d l o r d s w e r e q u i c k t o p e r c e i v e t h e a d v a n t a g e s o f p r o v i d i n g

5 2m i l l s , a n d c o n s t r u c t i o n o f f a c ilities for tenant use was a maj o r
5 3p r o m o t i o n a l a c t i v i t y t h r o u g h o u t t h e e i g h t e e n t h c e n t u r y .

Beyond assuring the availability of material assistance, however,
t h e l a n d l o r d n e e d e d t o m e e t t h e c o n c e r n s o f h i s p r o s p e c t i v e
t e n a n t s a b o u t t h e t e r m s o f t h e l e a s e i t s e l f . A t e n a n t - a t - w i l l o r
t e n a n t f o r t e r m o f y e a r s m i g h t w e l l v i e w w i t h a l a r m t h e
possib i l i t y o f breaking the soil and developing his land, only to
fi n d h i m s e l f d i s p o s s e s s e d w h e n h e r e a c h e d a n a g e a t w h i c h h e
w a s n o l o n g e r a b l e t o b e g i n a g a i n f r o m scratch. The desi r e f o r
m o r e s e c u r e l e a s e t e r m s w a s a m a j o r c o n t r i b u t o r t o t h e
development of leasing practices in the manors.

________________________________________________________________________
51. W i t h r e s p e c t t o l i v e s t o c k , l a n d l o r d s f r e q u e n t l y u s e d t h e s o - c a l l e d h a l f -

increase system, by which the tenant and the landlord split the increase in
the stock. See S. Nissenson, supra note 4, at 70-71; 3 Early Records of the
City and County of Albany and Colony of Rensselaerswyck 472-73, 488-90,
507-08, 558-59 (J. P arson, ed. 1916). This system was apparently extremelye
p o p u l a r w i t h t e n a n t s . S e e N e w Y r k W e k l y J o u r n a l , J u l y 1 5 1 7 3 4o e

 (advertisement for tenants).

52. P h i l i p L i v i n g s t o n , f o r e x a m p l e , c o n s i d e r e d “ a s a w m i l l … t h e fi r s t t h i n g
w i t h o u t w h i c h w e c a n ’ t P r e t e n d t o s e t l e . ” L i v i n g s t o n t o J a c o b W n d e l l ,e
October 19 1739, Livingston P pers, supra note 50.a

53. In the 1780’s Alexander Hamilton served as counsel in a dispute between
R o b e r t L i v i n g s t o n , J r . , t h i r d l o r d o f t h e m a n o r , a n d C h a n c e l l o r R o b e r t R .
Livingston, of Clermont, arising from the Chancellor’s construction of a grist
mill for his tenants’ benefit on Roeloff Jansens Kill, to which the third lord
believed himself entitled under his grandfather’s will. See 3 J. Goebel & J.
Smith, The Law Practice of Alexander Hamilton 8-50 (1980).
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I n r e s p o n d i n g t o t h i s d e s i r e , t h e p r o p r i e t o r s o f R e n s -
s e l a e r s w y c k p i o n e e r e d , b e g i n n i n g i n t h e m i d - 1 6 8 0 ’ s , t h e
“ d u r a b l e ” o r “ p e r p e t u a l ” l e a s e . T h i s l e a s e c o n v e y e d a
p e r m a n e n t , i n h e r i t a b l e i n t e r e s t i n t h e l a n d , r e s e r v i n g o n l y t h e
r i g h t t o a p e r p e t u a l r e n t . A l t h o u g h d r a w n t o f o l l o w D u t c h

5 4f o r m s , t h e R e n s s e l a e r s w y c k l e a s e c o n v e y e d a n e s t a t e c l o s e t o
55that known as “fee farm” under the common law, and was so

treated by the courts. The standard Rensselaerswyck lease before
561680 had been for a term of six years, and it seems likely that

difficulti e s e x p e r i e n c e d by the patroon in competing for tenants
57precipitated the move to the perpetual lease. In this instance a

c o m b i n a t i o n o f D u t c h w i t h E n g l i s h t e c h n o l o g y , a v a i l a b l e f o r
adoption primarily as a consequence of the hybrid ethnicity and
e x p e r i e n c e o f t h e l o r d s o f R e n s s e l a e r s w y c k , e f f e c t u a t e d t h e
necessary variations in rules to meet the demographic conditions
of settlement. Elsewhere in the colony, the proprietors were less
sanguine in their sentiments about durable leasing arrangements.

________________________________________________________________________
54. See S. Nissenson, supra note 4, at 58-61.

55. The fee farm was a grant reserving only rent-charge. See 2 W. Blackstone,
C o m m e n t a r i e s *43; 2 E. Coke, Institutes *44. T h e R e n s s e l a e r s w y c k l e a s e s
contained no provision allowing for distraint or reentry on default of rent,
a n d t h u s c a l l e d o n l y f o r a “ r e n t - s e ck,” which under English law w a s n o t
a c c o m p a n i e d b y a r e s e r v a t i o n o f a n y r i g h t o f e n t r y . N i s s e n s o n s t a t e s ,
however, that the leases, taken in the context of Dutch law, did reserve the
p r o p r i e t o r ’ s r i g h t t o r e e n t e r t h e l a n d i f r e n t w a s n o t p a i d . S . N i s s e n s o n ,
supra note 4, at 66.

56. Id. at 44.

57. Sung Bok Kim adduces, in addition to this reason for the longer lease terms
a t t h e e n d o f t h e s e v e n teenth centu r y , t h e r e a s o n t h a t p r o p r i e t o r s , n e w l y
granted representation in the legislature, wanted to create estates sufficient
to enfranchise their tenants. S. Kim, supra note 20, at 176; id. at 117 (applied
to other manors lords as well as the V n Rensselaers). The difficulty is thata
there was no requirement to create any specific number of voters; the grants
of representation were not dependent upon population. The manor lords
could have held the seats as pocket boroughs had they wanted to.

Indeed, it appears that Kim mistakes the cause for the effect, insofar as it
was only after leases for two concurrent lives had begun to appear that the
l e g i s l a t u r e m a d e i t c l e a r t h a t “ w h e r e a s D o u b t s h a v e A r i s e n w h e t h e r a
person haveing an Estate of ffreehold in possession for his Life, or for the
Life of his Wife, should be allowed to vote,” such estates were of sufficient
dignity to confer the franchise.  Act of October 18 1701, 1 NY Col Laws 452,
453. The proprietors bargained for terms with tenants, and the legislature
then made a post hoc decision about suffrage.
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I n L i v i n g s t o n M a n o r , f o r e x a m p l e , i t w o u l d a p p e a r t h a t t h e
durable lease was tried at first in combination with tenancies-at-
w i l l . B y 1 7 1 8 , R o b e r t L i v i n g s t o n a p p e a r s t o h a v e s e t t l e d o n a
lease for two concurrent lives (those of the lessee and his wife) as
the best arrangement; of the leases granted in the manor between
1 7 1 8 a n d t h e r e v o l u t i o n , r o u g h l y t h r e e - q u a r t e r s w e r e o f t h i s

58type. V n Cortlandt Manor displayed another, less consistent,a
variety of terms.  Since under the will of Stephanus V n Cortlandta

59the estate was destined for division on the death of his widow,
the pattern which Gertrude V n Cortlandt followed until her owna
demise in 1724 was to avoid making leases which would bind the
heirs. Occasionally she offered lands on short terms if she found

60a tenant willing to take an abbreviated lease. After the partition
o f t h e m a n o r , w h i c h t o o k p l a c e b e t w e e n 1 7 3 2 a n d 1 7 3 4 , g r e a t
portions of the property were sold off, and the varying needs of
those descendants who retained property dictated a profusion of

61terms. Also in contrast to the practices of the northern manors,
F r e d e r i c k P h i l i p s e a n d t h e l a t e r p r o p r i e t o r s o f P h i l i p s b u r g h
eschewed the durable or extended lease.  Instead, Philipse set the
p a t t e r n o f o f f e r i n g p a r o l e l e a s e s , w h i c h a m o u n t e d t o t e n a n c i e s -

62at-will. Despite the apparently poor terms, Philipsburgh Manor
was settled more rapidly than the other great manors, at least in
p a r t b e c a u s e t h e p r o p r i e t o r s a l l o w e d e x t e n s i v e c u s t o m a r y
p r o t e c t i o n t o g r o w u p a r o u n d t h e t e n a n c y - a t - w i l l , s o t h a t
________________________________________________________________________
58. See S. Kim, supra note 20, at 177.

59. See p. 126, supra.

60. A c c o u n t B o o k o f E s t a t e o f G e r t r u y d V n C o r t l a n d t , 1 7 2 6 - 1 7 4 0 , N Y P L ; Aa
Book of the Estate for Geertry’d V n Cortland alias Beekman, V n Cortlandta a
P pers, V2302-V2303, Sleepy Hollow Restorations Library.a

61. I n g e n e r a l , t h e B e e k m a n s l e a s e d f o r t h r e e l i v e s , t h e S c h u y l e r s a n d P h i l i p
V rplanck appear to have done likewise, while the Delanceys and W rrense a
made parole leases.  See S. Kim, supra note 20, at 186.

62. C o n s i d e r a b l e t e s t i m o n y a s t o P h i l i p s b u r g h l e a s i n g p r a c t i c e s , b y a m o n g
o t h e r s F r e d e r i c k P h i l i p s e I I I , J a m e s D e L a n c e y , a n d J o h n T b o r K e m p e ,a
appears in Evidence on Memorial of Fred Philips, PRO AO 12/19, 385-405.
T h e u s e o f o r a l l e a s e s r e c o g n i z e d b y t h e l a n d l o r d a n d o t h e r t e n a n t s w a s
functionally equivalent to copyhold in the period before its recognition in
the common law courts. Both copyhold of that era and the parole tenancy-
at-will lay outside the possessory protections of the common law: the tenant
had no legal recourse against the landlord if he recovered possession in a
peaceable fashion.
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P h i l i p s b u r g h t e n a n t s m a y w e l l h a v e h a d t h e s o r t o f r i g h t s
6 3t r a d i t i o n a l l y a s s o c i a t e d w i t h c o p y h o l d t e n u r e . I n a d d i t i o n t o

the central question of security of tenure, two other elements of
t h e l a w o f l a n d l o r d a n d t e n a n t p l a y e d a m a j o r r o l e i n t h e
b a r g a i n i n g b e t w e e n p a r t i e s : t h e t e n a n t ’ s r i g h t t o s e l l t h e
i m p r o v e m e n t s m a d e t o t h e p r o p e r t y , a n d t h e n a t u r e o f t h e
l a n d l o r d ’ s r e m e d i e s f o r a r r e a r s o f r e n t . T h e t w o i s s u e s w e r e
r e l a t e d , a n d t h e i r i n t e r p l a y r e p r e s e n t e d a n o t h e r w a y i n w h i c h
private ordering eclipsed the public aspects of eighteenth-century
land law.

P e r h a p s t h e m o s t i m p o r t a n t a m e l i o r a t i o n o f t h e
d i s a d v a n t a g e s o f l e a s e h o l d i n g , o n c e s e c u r i t y o f t e n u r e w a s
a c h i e v e d , w a s t h e t e n a n t ’ s r i g h t t o a c q u i r e t h e v a l u e o f s u c h
improvements as he made to the property.  Improving the land
b y c u l t i v a t i n g i t a n d b u i l d i n g o n i t c r e a t e d e q u i t y ; t h r o u g h t h e
sale of his lease the tenant wanted to be able to realize that equity.
T h e l a n d l o r d t o o w a s i n t e r e s t e d i n t h e i m p r o v e m e n t o f t h e
property, and not infrequently required the tenant to undertake
certain improvements.  Leases generally mandated that the tenant
construct a house; Robert Livingston, Jr., third lord of the manor,

6 4r e q u i r e d t h a t n e w t e n a n t s c o n s t r u c t a b a r n w i t h i n t e n y e a r s .
A d d i t i o n a l c o n d i t i o n s m i g h t b e p l a c e d o n t h e u s e o f t h e l a n d ;
Livingston contracted with one tenant to sow twenty-four bushels

6 5o f w i n t e r w h e a t e a c h y e a r . W h e t h e r t h e i m p r o v e m e n t s w e r e
m a n d a t e d b y t h e l a n d l o r d o r i n d e p e n d e n t l y u n d e r t a k e n b y t h e
t e n a n t , N e w Y r k l a w g a v e t h e l a n d l o r d a r i g h t t o a “ q u a r t e r -o

66sale,” or a proportion of the proceeds from the sale of the lease.
________________________________________________________________________
63. See S. Kim, supra note 20, at 235 (comparative rate of growth of manors);

E v i d e n c e o n M e m o r i a l o f F r e d P h i l i p s , s u p r a n o t e 6 2 , a t 3 9 3 - 9 4 , 3 9 7 - 9 8 ,
401-05 (comparisons of Philipsburgh practices to “the nature of copyhold”).

64. I n o n e c a s e , L i v i n g s t o n r e q u i r e d t h a t t h e b a r n b e 2 0 b y 4 0 f e e t h a v i n g
“outlets on both sides for stables for horses.” Lease between Robert Living-
ston, Jr. and Andries Janse Reese, June 1, 1752, Livingston Manor P pers,a
NYHS.

65. Id.

66. The quarter-sale reservation was known to the English law, but it would, in
the context of a perpetual lease such as that offered by the V n Rensselaers,a
have been a restraint on alienation in violation of the medieval statute Quia
Emptores, 18 Edw.I (1290). Whether Quia Emptores was applicable in New
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T h e q u a r t e r - s a l e p r o v i s i o n w a s s o m e t i m e s r e p l a c e d b y a
r e q u i r e m e n t t h a t a t e n a n t w i s h i n g t o s e l l h i s l e a s e g i v e t h e

6 7l a n d l o r d a r i g h t o f fi r s t r e f u s a l , a t “ t h e l o w e s t p r i c e . ” T h e
l a n d l o r d ’ s r i g h t o f fi r s t r e f u s a l s e r v e d s e v e r a l p u r p o s e s : i t g a v e
h i m s o m e c o n t r o l over the reliability of the entering tenant, b u t
b e y o n d t h a t i t g a v e t h e l a n d l o r d a l a s t c h a n c e t o r e c o u p a n y
outstanding arrears of rent, and even, perhaps, to ensure that the
i n c o m i n g t e n a n t w a s n o t p a r t o f a c o l l u s i v e a s s a u l t o n t h e
l a n d l o r d ’ s l e g a l c l a i m t o h i s b o u n d a r i e s , a l w a y s a m a t t e r o f

68concern in an era of constant challenges to land titles.

W h e r e q u a r t e r - s a l e r e s e r v a t i o n s w e r e e m p l o y e d , t h e
p r o p o r t i o n o f t h e s a l e p r i c e t a k e n b y t h e l a n d l o r d v a r i e d
considerably. The Livingston practice, followed by several other
proprietors, was to require payment of one third of the first sale
of improvements on any particular plot; other landlords took one

69quarter of the sale price. On subsequent sales of leases for the
s a m e p r o p e r t y , l a n d l o r d s g e n e r a l l y , t h o u g h n o t a l w a y s , t o o k a

70r e d u c e d p r o p o r t i o n o f t h e s a le price. Along with h i s q u a r t e r -
sale interest in the equity created by improvements, the landlord
had a security interest as well. Landlords quickly came to view
tenants’ improvements as security for payment of rent, and where
t e n a n t s f a i l e d t o m e e t r e n t o b l igations the landlord, long befo r e
________________________________________________________________________

Y r k r e m a i n e d a h i g h l y t e c h n i c a l a n d v e x i n g q u e s t i o n t h r o u g h t h e e a r l yo
national period. Se e V n R e n s s e l a e r v . H a y e s , 19 N.Y. 68 (1859) (holdinga
statute did apply in colonial New Y rk).o

67. This was certainly true in the Claverack portion of Rensselaerswyck. See 5
Deed Book Series 104, 424; 6 id. 423-25; 8 id. 334, Albany Co. Clerk’s Office.
F r evidence that the first refusal right was also in use in Livingston Manor,o
see S. Kim, supra note 20, at 222 n.206.

68. C a d w a l l a d e r C o l d e n , f o r e x a m p l e , h o p e d t h r o u g h t h e u s e o f h i s r i g h t o f
c o n s e n t t o l e a s e s a l e s t o p r e v e n t c o l l u s i o n b e t w e e n t e n a n t s a n d t i t l e
c h a l l e n g e r s . C o l d e n t o J a m e s A l e x a n d e r , d a t e d o n r e c e i p t O c t . 2 0 , 1 7 4 0 ,
James Alexander P pers, Box 47, NYHS.a

69. See S. Kim, supra note 20, at 226-27.

70. Robert R. Living s t o n o f C l e r m o n t a n d F r ederick Philipse III, for example,
took one fifth and one sixth of such sales, respectively. Id. at 227.  Not all
l a n d l o r d s r e s e r v e d q u a r t e r - s a l e r i g h t s ; t h e B e e k m a n s i n C o r t l a n d t b e g a n
o n l y i n 1 7 7 5 t o r e q u i r e a o n e - t e n t h s h a r e . S e e L e a s e b e t w e e n H e n r y &
Gertrude Beekman and Abiel Fuller, Mar. 16, 1775, V n Cortlandt P pers,a a
V2208, Sleepy Hollow Restorations Library.
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a n y q u e s t i o n o f q u a r t e r - s a l e a r o s e , h a d a v a i l a b l e t h e p o w e r o f
distraint—he could enter the land and seize improvements to the

71value of the rent due. Despite the presence of this remedy, most
72of the proprietors had great difficulty collecting their rents, and

7 3w e r e n e v e r t h e l e s s r e l u c t a n t t o i n v o k e t h e i r l e g a l r e m e d i e s . A
landlord who had a reputation for harsh collection policies might

74well find himself unable to get tenants. Thus, the development
of the land law in the first half of the eighteenth century followed
a p a t t e r n i n w h i c h c o n c e r n f o r p r i v a t e o r d e r i n g , f o r i n d i v i d u a l
agreements between tenants and landlords, displaced the earlier
c o n c e r n f o r p u b l i c o r d e r i n g , f o r the constitutional, jurisdictiona l
a n d p o l i t i c a l c o n s e q u e n c e s o f l a n d t e n u r e , w h i c h h a d b e e n
dominant in the seventeenth century.

T h e p r i m a r y i m p o r t a n c e o f p r i v a t e o r d e r i n g i n t h e
development of rules for the use and occupation of real property
in New Y rk after 1700 by no means excluded land disputes fromo
the legal system. In New Y rk, as in everywhere else in Britisho
N o r t h A m e r i c a i n t h e eighteenth ce n t u r y , o n l y b a s i c a c t i o n s f o r
the collection of debt were more common than lawsuits over land
title. Of the 42 cases in which James Duane was retained between
1760 and 1772, for example, for which both Duane’s files and the
court record are available, 15 were cases in ejectment; all but half
a d o z e n o f t h e r e m a i n d e r w e r e a c t i o n s f o r d e b t o n a b o n d o r

________________________________________________________________________
71. Reservation of a right of distraint distinguished the “rent-charge” from the

“ r e n t - s e c k ” a t E n g l i s h l a w . S e e s u p r a n o t e 5 5 . T h e s t a t u t e 4 G e o . I I c . 2 8
( 1 7 3 1 ) g a v e a l l E n g l i s h g r a n t o r s o f l a n d w i t h r e s e r v a t i o n o f r e n t - s e c k t h e
right to distrain, but in New Y rk (outside the operation of that statute) theo
lease had to reserve the right explicitly.

72. See S. Kim, supra note 20, at 208-15, for a survey of collection rates.  Kim
concludes that, with few exceptions, landlords were hard pressed to collect
half the rent due, year after year.

73. Id. at 217-18.

74. T h e r e w e r e , o f c o u r s e , e x c e p t i o n a l l a n d l o r d s w h o w e r e p r e p a r e d t o r i s k
tenant loyalty in the interest of prompt collection. John V n Cortlandt wrotea
i n 1 7 6 8 t o o n e t e n a n t w i t h w h o m h e h a d a p p a r e n t l y n o h i s t o r y o f p r i o r
problems: “Unless you settle your Rent Immediately on Receipt of this you
m u s t E x p e c t t o b e C o m p e l e d s h o r t l y . ” J o h n V n C o r t l a n d t t o B e n j a m i na
Golden, November 9 1768, Letterbook of John V n Cortlandt, NYPL.a
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7 5a s s u m p s i t . T h e r e c o r d s o f o t h e r p r a c t i t i o n e r s t e l l a s i m i l a r
76story.

As in England, most of the actions brought for the purpose
of resolving a contr o v e r s y o v e r l a n d o w n e r s h i p w e r e a c t i o ns in
ejectment. Ejectment, which permitted the litigation of freehold
t i t l e , d e v e l o p e d b y a s e r i e s o f r u s e s o u t o f t h e c a u s e o f a c t i o n
e j e c t i o fi r m a e , f a s h i o n e d i n t h e f o u r t e e n t h a n d fifteenth centurie s
f o r t h e p r o t e c t i o n o f t e r m o r s , w h o w e r e u n a b l e t o m a k e
p r o d u c t i v e u s e o f t h e o l d e r r e a l a c t i o n s . E j e c t i o fi r m a e g a v e t h e
l e ssee a version of trespass to be used to reco v e r t h e r e m a i n i n g
p o r t i o n o f h i s t e r m w h e n h e h a d b e e n f o r c e d o u t b y s o m e o n e
o t h e r t h a n h i s lessor. The speed and sim p l i c i t y d e s i r a b l e w h e n
t h e l e s s e e — w h o s e t e r m m i g h t e a s i l y e x p i r e d u r i n g t h e l e n g t h y
p r o c e s s o f t h e r e a l a c t i o n s — s o u g h t t o r e c o v e r p o s s e s s i o n
r e p r e s e n t e d a n i r r e s i s t i b l e a t t r a c t i o n t o o w n e r s , a n d b y t h e
o p e n i n g o f t h e s e v e n t e e n t h c e n t u r y e j e c t i o fi r m a e h a d b e c o m e
ejectment, a fictitious lawsuit in which the demandant claimed to
have made a lease to one Doe, who then entered on the claimed
property pursuant to the lease and was there ejected by one Roe,
s a i d t o b e a n a g e n t o f t h e t e n a n t . T h e r e s u l t , o n c e t h e c u r r e n t
occupant had been notified of the proceedings, was a simple and
r e l a t i v e l y e x p e d i e n t w a y o f r e a c h i n g t h e issue w h e t h e r p l a i n t i f f
had been empowered to make a valid lease, that is, whether he
r a t h e r t h a n t h e d e f e n d a n t w a s e n t i t l e d t o p o s s e s s i o n o f t h e

________________________________________________________________________
75. T h i s s a m p l e o f c a ses was assembled by matching surviving pr a c t i c e fi l e s ,

J a m e s D u a n e L e g a l P a p e r s , N Y H S , a g a i n s t m i n u t e s o f t h e N e w Y r ko
S u p r e m e C o u r t ( m i c r o fi l m , Q u e e n s C o l l e g e ) . O n l y c a s e s f o r w h i c h
pleadings or notes of evidence and related minutes entries could be located
are included.  Because relatively complicated land disputes are more likely
to leave extensive files in counsel’s office, along with a more extensive and
r e a d i l y m a t c h e d t r a i l i n t h e c o u r t m i n u t e s , t h e n u m b e r g i v e n i n t h e t e x t
undoubtedly undercounts the frequency of debt litigation in proportion to
land cases.

76. Not without exception, however. Of the 193 cases listed in John McKesson’s
register of cases (NYHS) from 1763 to 1786 for which a confirming record
can be located, only 8 are ejectment actions or are otherwise related to land
title. McKesson’s practice, so far as the surviving records will show, was
almost entirely commercial in character.
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77property at issue. The encrusted layers of make-believe which
c l o t h e d e v e r y u s e o f e j e c t m e n t t o e s t a b l i s h l a n d o w n e r s h i p a r e
rightly described as “an illustration of what Maitland called the

78‘Englishry of English law’,” but they were just as acceptable in
the increasingly Anglicized legal community of New Y rk, whereo
the Does, the Jacksons, and the F irclaims entered at the demisea
o f t h e r e a l p a r t y i n i n t e r e s t a n d w e r e e v i c t e d w i t h t h e s a m e
bloodless vigor that Roe, Styles, and Shamtitle showed at home.

The difference was that, in the context of a working system
of land registration, litigation by ejectment was neither necessary
nor productive for the resolution of disputes that could be solved
b y r e f e r e n c e t o t h e c h a i n o f p a s t c o n v e y a n c e s . I n N e w Y r ko
ejectment did the work of framing boundary disputes, reconciling
c o n fl i c t i n g g r a n t s w h o s e p a t e n t s a l l t o o o f t e n r e f e r r e d
ambiguously to landmarks rather than courses and distances, or
which showed the consequences of less than painstaking survey
work. P tentees had always an interest, at the time of issuance, ina
the least definite possible description, for land that had to be paid
for was more expensive than land that could be snuck into one’s
possession under cover of an indefinite grant.  But at the point of
contact between two such grants, a heavy precipitation of lengthy
l i t i g a t i o n c o u l d b e e x p e c t e d . I t w a s i n s u c h c i r c u m s t a n c e s , f o r
e x a m p l e , t h a t J a m e s D u a n e r e p r e s e n t e d p a t e n t e e s o f l a n d i n
A l b a n y a n d U l s t e r c o u n t i e s w h o s e r e s i s t a n c e t o c l a i m s f r o m
neighboring patentees, brought in a single ejectment action, took
fourteen years to resolve.  Defendants’ costs for the last four years
a l o n e , f r o m A p r i l 1 7 6 5 t o N o v e m b e r 1 7 6 8 , c a m e t o m o r e t h a n

7 9£ 1 8 0 . W h e r e c o m p e t i n g c l a i m s a r o s e f r o m g r a n t s u n d e r b o t h
New Y rk and neighboring colony patents, ejectment became theo

________________________________________________________________________
77. F r t h e d e v e l o p m e n t o f e j e c t m e n t i n E n g l a n d , s e e A . W . B . S i m p s o n , A no

Introduction to the History of the Land Law 135-41 (1961).

78. S.F.C. Milsom,  supra note 2, at 162.

79. File, James Jackson ex dem. Jacobus T rboss et al. v. Richard Nichols, Duanee
Legal P pers, Box A, file I1 (NYHS). See also File, Denn ex dem. V n Wyck v.a a
Alexander, James Alexander Legal P pers, Box 63, File 7 (NYHS), a disputea
over the southern boundary of the Second Nine P rtners patent, in whicha
Alexander represented himself and his partners from October 1746 through
at least April 1753.
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vehicle for the judicial attempt to accomplish what intercolonial
d i p l o m a c y c o u l d n o t . A t t h e b o u n d a r y b e t w e e n W s t c h e s t e re
County and Connecticut (and, after mid-century, at the T conic-a
Berkshire border between New Y rk and Massachusetts) Doe ando
R o e c o n d u c t e d t h e i r p u p p e t w a r f o r s p e c u l a t o r s w h o c l a i m e d

80under titles from two different colony governments. Increasing
 appearance of such cases in the files of practitioners in the 1750s

and ‘60s provides an ominous indication of new stresses on the
land law system of New Y rk.o

W h e n , i n 1 7 0 0 , S t e p h a n u s V n C o r t l a n d t a n d F r e d e r i c ka
P h i l i p s e v o l u n t a r i l y e x t i n g u i s h e d t h e l e g a l i n c i d e n t s o f t h e i r
l o r d s h i p s , t h e y w e r e r e s p o n d i n g t o f o r c e s w h i c h w e r e o n l y t o
g r o w s t r o n g e r d u r i n g t h e e i g h t e e n t h c e n t u r y . T h e m o s t
important expression of those forces was the constant competition
f o r t e n a n t s , w h i c h l e d t h e g r e a t p r o p r i e t o r s t o k e e p t h e m s e l v e s
constantly informed of the terms and conditions being offered by
their neighboring competitors. Robert R. Livingston of Clermont
w a s v o i c i n g t h e c o m m o n p r a c t i c e w h e n h e w r o t e t o h i s s o n i n
1762 that “I have lett out” several properties “on the same terms

8 1t h e P t r o o n s … l e t t h i s a s a l s o L y d i u s . ” B y m i d - c e n t u r y t h ea
practice, though not the theory, of the land law was based on the
contractual premises embodied in such documents as leases, and
n o t o n t h e s t a t u s p r e m i s e s e m b o d i e d i n p a t e n t s o r q u a s i - f e u d a l
g r a n t s . L a n d h a d b e c o m e c o m m o d i t i z e d ; l a n d l o r d a n d t e n a n t
b a r g a i n e d f o r r u l e s s e t i n a c o m p e t i t i v e m a r k e t . I n N e w Y r ko
plentiful land and scarce labor created a new legal regime, very
different from the one established under English conditions. Y t,e
b y a n d l a r g e , t h e r u l e s w e r e n o t s i g n i fi c a n t l y a l t e r e d . I n o n e
sense, the conciliation of realities and rules was successful.  But
the doctrinal settlement also created potential zones of instability,
where rules sharply diverged from the actualities.  Events in the
third quarter of the eighteenth century put enormous pressure on

________________________________________________________________________
80. See, e.g., John Doe ex dem. Philip V rplanck et al. v. Ezekiel Griffin, Duanee

Legal P pers, Box A, Files V2-3 (NYHS) (W stchester, tried October 21 1763).a e

81. R o b e r t R . L i v i n g s t o n t o R o b e r t R . L i v i n g s t o n , J r . , M a r . 1 1 7 6 2 , R o b e r t R .
L i v i n g s t o n C o l l e c t i o n , B o x 1 , N Y H S . “ T h e P a t r o o n ” w a s J o h n V na
Rensselaer, the proprietor of the manor of Claverack.
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t h e s u r r o u n d i n g c i r c u m s t a n c e s o f t h e l a n d l a w s y s t e m ,
i n t e n s i f y i n g b o r d e r c o n fl i c t s a n d a l t e r i n g t h e s t r a t e g i c a n d
e c o n o m i c c o n t e x t o f l i f e i n t h e H u d s o n R i v e r V l l e y . T h o s ea
pressures forced rule c h a n g e s , n o t all of which the legal system
was able to accommodate.

I n t h e p e r i o d b e t w e e n 1 7 5 0 a n d t h e b e g i n n i n g o f t h e
r e v o l u t i o n t h e b a s i c c o m p e t i t i o n f o r t e n a n t s i n t e n s i fi e d , t h o u g h
a l t e r e d i n f u n d a m e n t a l c h a r a c t e r b y t w o n e w e l e m e n t s i n t h e
s i t u a t i o n o f t h e l a r g e p r o p r i e t o r s — a g i t a t i o n a t t h e e a s t e r n
b o u n d a r i e s o f N e w Y r k , p a r t i c u l a r l y w i t h M a s s a c h u s e t t s , a n do
renewed executive opposition to the manorial land system within
the province, primarily attributable to the boundless energy and
l i m i t l e s s h o s t i l i t y o f C a d w a l l a d e r C o l d e n . T h e m a n o r l o r d s ’
attempts to retain the loyalty of their tenants under these new and
m o r e d a n g e r o u s c i r c u m s t a n c e s s u b s t a n t i a l l y a f f e c t e d l a n d
p r a c t i c e s o n t h e g r o u n d ; a t t h e s a m e time, the pres s u r e s p l a c e d
u p o n t h e p r o v i n c i a l l a n d s y s t e m o v e r fl o w e d i n t o t h e c o u r t s —
p r e c i p i t a t i n g c h a n g e s i n t h e s y s t e m o f l a n d l i t i g a t i o n — a n d
b e y o n d , r e s u l t i n g i n t h e o u t b r e a k s o f v i o l e n c e i n t h e H u d s o n
R i v e r V l l e y b e t w e e n 1 7 5 1 a n d 1 7 5 7 , a n d a g a i n i n t h e “ G r e a ta

8 2R e b e l l i o n ” o f 1 7 6 6 . T h e d o c t r i n a l c o n s e q u e n c e s o f t h i s

________________________________________________________________________
82. Some historians have seen in the pattern of unrest in the 1750s and 1760s a

revolt by oppressed tenants who were attempting to overthrow a r ́  gime ofe
property law which legitimated class robbery. See, e.g., I. Mark, Agrarian
C o n fl i c t s i n C o l o n i a l N e w Y r k 1 7 1 1 - 1 7 7 5 , a t 5 0 - 8 4 , 1 1 5 - 6 3 ( 1 9 4 0 ) . T h i so
i n t e r p r e t a t i o n h a s b e e n s u b j e c t e d t o s e a r c h i n g , a n d l a r g e l y s u c c e s s f u l ,
criticism by Sung Bok Kim, who views the disturbances as resulting from
the assaults by Massachusetts on the l a n d t i t l e s o f N e w Y r k p r oprietors,o
w h i c h e r o d e d t h e l o y a l t y o f s o m e t e n a n t s a n d t h r e a t e n e d t h e s t a b i l i t y o f
other tenants’ holdings. See S. Kim, supra note 20, at 281-415. Kim, whose
studies of the economics of tenancy lead him also to the conclusion that the
t e n u r e s y s t e m w a s “ c a p i t a l i s t i c ” r a t h e r t h a n “ f e u d a l ” i n t h e e i g h t e e n t h
century, concludes that the results of the system were “benign.” Id. at 280.
A l t h o u g h K i m ’ s a c c o u n t o f t h e r o o t s o f a g r a r i a n v i o l e n c e i n m i d - c e n t u r y
N e w Y r k is ultima t e l y c o n v i n c i n g , h i s i n s i s t e n c e o n t h e b e n i g n i t y o f t h eo
land law seems misguided. The documents associated with the disturbances
in the Hudson River V lley show the inescapable evidences of anti-landlorda
feeling on the manors during this period. See, e.g., Mark & Handlin, Land
Cases in Colonial New Y rk 1765-1767: The King v. William Prendergast, 19o
N.Y.U.L. Quarterly R. 165, 169-94 (1942) (records of treason trial succeeding
“Great Rebellion” of 1766).  T say that a status, or public-law, conception ofo
p r o p e r t y c a m e t o b e r e p l a c e d b y a p r i v a t e , c o n t r a c t u a l c o n c e p t i o n o f
property in the course of the eighteenth century is not to suggest that the
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e x t r a o r d i n a r y t u m u l t w e r e c o m p a r a t i v e l y s l i g h t , a n d i t i s t h i s
r e l a t i v e i n fl e x i b i l i t y o f t h e l e g a l s y s t e m i t s e l f , b e h a v i n g w i t h
c o m p a r a t i v e a u t o n o m y i n a p e r i o d o f e n o r m o u s s o c i a l s t r e s s ,
which may be taken to indicate the completion of the process of
legal settlement, at least as regards the land law itself.

A f t e r 1 7 5 0 , b o u n d a r y d i s p u t e s b e t w e e n t h e m a n o r
proprietors and Massachusetts land developers eager for tenants
t o o p e n u p t h e B e r k s h i r e s c a u s e d v i o l e n t d i s r u p t i o n s i n t h e
pattern of life in the northern manors. The difficulties arose, as so
o f t e n , f r o m t h e o r i g i n a l a m b i g u i t i e s i n t h e r o y a l p a t e n t s
establishing both colonies.  The Massachusetts Bay charters, both
o f 1 6 2 9 a n d 1 6 9 1 , l e f t t h e w e s t e r n b o u n d a r y o f t h e d o m a i n
u n s e t t l e d ; t h e i n t e r v e n i n g g r a n t o f N e w Y r k , w h o s e e a s t e r no
b o u n d a r y w a s c o n fi r m e d i n 1 6 7 4 a n d 1 6 7 6 a s l y i n g a t t h e
C o n n e c t i c u t R i v e r , h a d n o e f f e c t o n t h e p r e t e n s i o n s o f t h e B a y
Colony government, which continued to act as though its charter

83granted it dominion to the P cific Ocean. The Connecticut Rivera
s e t t l e m e n t s — S p r i n g fi e l d , N o r t h a m p t o n , D e e r fi e l d , a n d
Northfield—represented the practical westward boundary of the
Bay Colony until the conclusion of Queen Anne’s war, but after
1715 the Berkshire hills began to seem attractive territory, and the
a r e a l y i n g b e t w e e n t h e H o u s a t o n i c a n d t h e H u d s o n b e c a m e a n
i n e v i t a b l e f o c a l p o i n t o f i n t e r c o l o n i a l c o n t r o v e r s y . I n 1 7 0 5 ,
G o v e r n o r C o r n b u r y a w a r d e d Pe t e r S c h u y l e r a n d e i g h t o t h e r
p a t e n t e e s t h e “ W s t e n H o o k , ” a t r a c t r e a c h i n g f r o m t h ee
H o u s a t o n i c t o t h e e a s t e r n b o u n d a r y o f C l a v e r a c k ( t h e l o w e r
manor of Rensselaerswyck), establishing the eastern boundary of

________________________________________________________________________
resulting r ́  gime was without significant inequities.  Correctly ascertaininge
the relative importance of class antagonism and competition between rival
land claimants as causes of agrarian unrest in colonial New Y rk is a delicateo
task for which our knowledge is still too incomplete; it should be clear that
c o n c l u s i o n s a s t o t h e d e v e l o p m e n t o f t h e l a n d l a w d o n o t i n a n y s e n s e
prejudge the outcome of that analysis.

83. The Board of Trade, concluding a review of the charters in 1757, hoping to
establish the boundaries from the grants, commented that “the description
of the limits of those grants, is so inexplicit, and defective, that no conclusive
Infere n c e c a n b e d r a w n f r o m t h e m w i t h r e s p e c t t o t h e e x t ent of territory
intended to be granted by them.” 8 NY Col Docs 224.
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84New Y rk settlement. In 1722, responding to petitions for lando
g r a n t s i n t h e a r e a f r o m S p r i n g fi e l d , W s t fi e l d , H a d l e y , a n de
H a t fi e l d , t h e M a s s a c h u s e t t s G e n e r a l C o u r t e s t a b l i s h e d t h e
t o w n s h i p s o f U p p e r H o u s a t o n i c ( S t o c k b r i d g e ) a n d L o w e r
Housatonic (Sheffield), ordering a settling committee to plant 120

85families in each. From this point on, jurisdictional conflict in the
area was inevitable.

Settlement in these and other new Massachusetts towns was
i m p e d e d b y w a r f r o m 1 7 4 4 t o 1 7 4 8 , b u t b y D e c e m b e r 1 7 4 9 t h e
M a s s a c h u s e t t s c o u n c i l w a s u r g i n g t h e r a p i d s e t t l e m e n t o f t h e
l a n d s b e t w e e n S t o c k b r i d g e a n d P n t o o s u c k ( P i t t s fi e l d ) , a l o n go
w i t h t h e a r e a b e t w e e n S h e f fi e l d a n d t h e T c o n i c h i l l s , f u r t h e ra

86delay being “prejudicial to the Interest of the Province.” Philip
 L i v i n g s t o n , w h o h a d b e e n a t t e m p t i n g t h r o u g h o u t t h e 1 7 4 0 s t o

make interest with land speculators in western Massachusetts, in
t h e h o p e t h a t b y p u r c h a s i n g l a n d w i t h i n t h e B a y C o l o n y
jurisdiction he could protect the flank of his own holdings in the

87disputed area, died in 1749, leaving to his son Robert, Jr. what
was soon to be the most hotly contested real estate in New Y rko
( o r p e r h a p s i t w a s i n M a s s a c h u s e t t s ) . R e f u s a l s to p a y r e n t a n d
v i o l e n t a c t i o n s o n b o t h s i d e s c h a r a c t e r i z e d L i v i n g s t o n M a n o r
from 1751 to 1754, as tenants, supported by speculators with the
o f fi c i a l b l e s s i n g o f t h e B a y C o l o n y g o v e r n m e n t , p r e f e r r e d t o b e
M a s s a c h u s e t t s f r e eholders than tenants of Robert Livingston , J r .
I n A p r i l 1 7 5 3 t h e G e n e r a l C o u r t o f fi c i a l l y a n n e x e d p o r t i o n s o f

8 8L i v i n g s t o n M a n o r t o H a m p s h i r e C o u n t y . T h e r e w e r e c r o p

________________________________________________________________________
84. See “Names of the P tentees of the W sten Hook,” March 5 1705, Albanya e

County Misc. Mss., Box 3, NYHS; Indian deed, dated May 2 1703, Schuyler
P pers, Box 2, NYHS.a

85. 3 Journals of the House of Representatives of Massachusetts 194 (1919-64);
4 id. 31, 56-57. See 1 J.G. Holland, History of W stern Massachusetts: Thee
Counties of Hampden Hampshire, Franklin, and Berkshire 163 (1855).

86. 26 Journals Mass. House Rep. 128.

87. See S. Kim,  supra note 20, at 287-90.

88. See 29 Journals Mass. House Rep. 137-140, 164; 3 Acts and Resolves of Mas-
sachusetts Bay 656.
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8 9b u r n i n g s , d e a t h t h r e a t s , a n d f o r c i b l e e v i c t i o n s . B y J u l y 1 7 5 4
t h e r e w e r e r i o t s w i t h i n t h e d o m a i n o f t h e m a n o r p r o p e r ,
i n c l u d i n g t h e d e s t r u c t i o n o f s o m e 1 , 2 0 0 t r e e s n e a r L i v i n g s t o n
M a n o r ’ s A n c r a m i r o n w o r k s . R a i d s b y L i v i n g s t o n a n d h i s
o p p o n e n t s o n o n e a n o t h e r ’ s t o w n s r e s u l t e d i n a t l e a s t t w o
k i d n a p p i n g s a n d s e v e r a l b e a t i n g s . A t t h e e n d o f t h e m o n t h ,
Governor Clinton issued a proclamation officially pitting the force
o f t h e N e w Y r k g o v e r n m e n t a g a i n s t t h e M a s s a c h u s e t t so
c l a i m a n t s , o r d e r i n g a l l l a w e n f o r c e m e n t o f fi c e r s i n A l b a n y a n d
D u t c h e s s c o u n t i e s t o a r r e s t t h o s e w h o h a d k i d n a p p e d L i v i n g -
s t o n ’ s t e n a n t s , a n d t o p r e v ent “like Riotous p r o c e e d i n g s f o r t h e

90future.” A copy of the proclamation was sent to Massachusetts
Bay’s Lieutenant Governor, Spencer Phips; Clinton demanded the
extradition of all persons concerned in the riots, including those
M a s s a c h u s e t t s m a g i s t r a t e s w h o h a d a b e t t e d t h e a c t i v i t y , a n d
w a r n e d t h a t N e w Y r k w o u l d n o l o n g e r a c c e p t M a s s a c h u s e t t so
attempts to acquire New Y rk lands by subversion of New Y rko o

91tenants.

By February 1755 violence had spread to Claverack, Massa-
c h u s e t t s m i l i t i a c o m m i s s i o n s h a d b e e n i s s u e d t o N e w Y r ko
t e n a n t s , a n d t h e s h e r i f f o f A l b a n y C o u n t y h a d b e e n s e i z e d b y

9 2t h e s e f o r c e s a n d c a r r i e d o f f t o a p p e a r i n c o u r t i n S p r i n g fi e l d .
J a m e s D e L a n c e y , t h e L i e u t e n a n t G o v e r n o r , w r o t e t o M a s s a -
c h u s e t t s G o v e r n o r W i l l i a m S h i r l e y , w a r n i n g t h a t t h e s i t u a t i o n
m i g h t s o o n r e s u l t i n “ a c i v i l w a r b e t w e e n t h e t w o

9 3g o v e r n m e n t s . ” T h e r e w e r e m o r e k i d n a p p i n g s a n d k i l l i n g s
through the spring, followed by a general disengagement of the
two provincial governments during the summer, after which the

94slow processes of restoration began. In August 1757 the Board
o f T r a d e r e n d e r e d a d e c i s i o n fi x i n g t h e b o u n d a r y t w e n t y m i l e s
________________________________________________________________________
89. See S. Kim,  supra note 20, at 290-310.

90. See 3 Doc Hist NY 749-757.

91. 77 NY Col Mss 144; 30 Journals Mass. House Rep. 64.

92. See S. Kim,  supra note 20, at 310-325.

93. De Lancey to Shirley, February 17 1755, 3 Doc Hist NY 779.

94. See  S. Kim,  supra note 20, at 325-43.
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95due east of the Hudson River. This placed New Y rk’s easterno
boundary at the eastern limit of Livingston Manor, and brought
an end to agitation within this domain.  F r John V n Rensselaer,o a

 who claimed an extent for Claverack twenty-four miles east of the
Hudson, the solution was not as satisfactory. Claverack was not
to be quietly possessed by its lord at any time thereafter.

Agrarian unrest subsided in New Y rk in 1757, with the endo
of the Livingston Manor riots, only to resume again in 1766.  Even
t h e fi r s t o u t b r e a k w a s s u fficient , h o w e v e r , t o u n s e t t l e t h e s o c i a l
s i t u a t i o n o f t h e m a n o r p r o p r i e t o r s a n d t o r e v e a l a f a t a l a n d
fundamental weakness in the land law system.  Not only had the
p r o p r i e t o r s b e e n g i v e n a n o b j e c t l e s s o n i n t h e d a n g e r o u s
possibilities that lay in turning their own tenants into agents for
the subversion of their grants, they had also seen the helplessness
o f t h e l a n d l a w s y s t e m i n t h e f a c e o f c o n fl i c t i n g i n t e r c o l o n i a l
c l a i m s . T h e fi r s t p r o b l e m c o u l d o n l y b e m e t b y a c o n t i n u i n g
renegotiation of the terms of tenancy; the second would remain

96an irremediable feature of the imperial legal order. Only Article
I I I , § 2 o f t h e F e d e r a l C o n s t i t u t i o n o f 1 7 8 7 c o u l d r e s e t t l e t h e
j u r i s d i c t i o n a l issue; the legal position of the manor lord s w o u l d
never again be fully satisfactory. The situation was bad enough,
but it was made worse by the mounting of an adroit, patient, and
u n c o m p r o m i s i n g a t t e m p t t o d e s t r o y t h e m a n o r s y s t e m f r o m
within, using the legal environment which had hitherto been its
most solid protection.

C a d w a l l a d e r C o l d e n ’ s l o n g c a r e e r i n t h e p o l i t i c s o f N e w
Y rk was marked by an implacable hostility to the system of lando
d i s t r i b u t i o n i n w h i c h , a s s u r v e y o r g e n e r a l , h e w a s s o d e e p l y

97involved. Stubborn and vain, impressed with the talents of no
________________________________________________________________________
95. 7 NY Col Docs 223-224, 273-74.

96. In addition to the accounts of some incidents I have given here, the political
h i s t o r y o f N e w Y r k ’ s b o u n d a r i e s i s r i c h i n d e m o n s t r a t i o n o f t h e l e g a lo
s y s t e m ’ s h e l p l e s s n e s s t o r e s o l v e t h e p r o b l e m o f i n t e r c o l o n i a l b o u n d a r i e s .
T h e s u b j e c t i s b r i l l i a n t l y p r e s e n t e d i n P h i l i p J . S c h w a r z , T h e J a r r i n g
Interests: New Y rk’s Boundary Makers, 1664-1776 (1979).o

97. B o r n i n 1 6 8 8 , C o l d e n e m i g r a t e d t o P h i l a d e l p h i a f r o m S c o t land, w h e r e h e
h a d b e e n t r a i ned as a physician, in 1710. Rob e r t H u n t e r b r o u g h t h i m t o
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one save Sir William Johnson, whose virtues he understood better
than anyone else, Colden brought impeccably royalist principles
to bear on his analysis of political life in New Y rk, and saw theo
manor lords, in curious though forceful terms, as “the principal

9 8D e m a g o g u e s i n o p p r e s s i n g t h e A d m i n i s t r a t i o n . ” T h e
destruction of the manors, in Colden’s view, would liberate land
for the rapid population of New Y rk and provide a permanento
r e v e n u e t h r o u g h q u i t - r e n t s , r e n d e r i n g t h e g o v e r n o r a n d
a d m i n i s t r a t i o n i n d e p e n d e n t o f t h e f a c t i o n a l p o l i t i c s o f t h e
Assembly. After 1746 the only local support for Governor George

99Clinton in his struggle with James De Lancey, and himself head
o f t h e g o v e r n m e n t i n 1 7 6 0 - 6 1 , C o l d e n s a w t h e o p p o r t u n i t i e s
p r e s e n t e d b y t h e s i t u a t i o n i n t h e H u d s o n R i v e r V l l e y f o r t h ea
d e s t r u c t i o n o f t h e s y s t e m h e s o l o a t h e d . L i k e a n o t h e r , l e s s
f o r t u n a t e , a m a t e u r l i t i g a n t , h e k n e w a s m u c h l a w a s a n y
g e n t l e m a n i n E n g l a n d , a n d w i t h t h e a s s i s t a n c e o f t h e A t t o r n e y
G e n e r a l , J o h n T b o r K e m p e , w i t h w h o m h e w a s j o i n e d i na
financial as well as political interest, Colden began his assault on
the manors just as the boundary riots were coming to a close.

F r o m 1 7 5 9 t h r o u g h t h e e n d o f 1 7 6 2 , C o l d e n w a s d i r e c t l y
and personally involved in a series of actions designed to break
u p C l a v e r a c k , t h e l o w e r m a n o r o f R e n s s e l a e r s w y c k . L i k e t h e
o t h e r l o r d s , J o h n V n R e n s s e l a e r h a d i n h e r i t e d p r o p e r t y w h i c ha
w a s g a t h e r e d u n d e r t h e l o o s e s t p o s s i b l e c o n s t r u c t i o n o f
ambiguities in the original grants to the patroonship.  The north-
________________________________________________________________________

New Y rk, appointing him in 1720 to his life-long post as surveyor general.o
Burnet appointed him to the Council in 1721, where he also remained until
h i s d e a t h i n 1 7 7 6 . O n fi v e o c c a s i o n s a f t e r 1 7 6 0 , C o l d e n s e r v e d a s
Lieutenant-Governor in control of the province—a total of more than six
years in office. Mathematician, botanist, physician, and philosopher, he was
also a confirmed hater of lawyers, though he trained to sons to the Bar.  F r ao
fine general biography, see A.M. Keys, Cadwal l a d e r C o l d e n ( 1 9 0 6 ) . T he
o n l y d i s a d v a n t a g e o f K e y s ’ w o r k i s i t s i n s e n s i t i v i t y t o t h e d e t a i l o f l e g a l
questions; it is in this respect perhaps not unlike Colden himself.

98. Colden to Secretary P pple, December 15 1727, 5 NY Col Docs 844-45; seeo
Colden to William Shirley, July 5 1749, 4 Colden P pers, NYHS Coll 1920, ata
122-23.

99. See S. Katz, Newcastle’s New Y rk 176-84 (1968).  Katz’s work remains theo
only l u c i d d e s c ription of the politics of the Clinton administration, which
ought perhaps to be called instead the Age of De Lancey.
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east corner of Claverack had never b e e n a c c u r a tely determined,
a n d t h e m a n o r ’ s l e g i t i m a t e e x t e n t c o u l d b e a s s m a l l a s 2 3 , 8 0 0
a c r e s o r a s l a r g e a s 2 8 1 , 6 0 0 . T h e s l i g h t d i f f e r e n c e o f a q u a r t e r -
million acres provided room for at least the thin edge of a wedge
to be inserted, and a series of petitions for authority to purchase
f r o m t h e I n d i a n s p r o v i d e d t h e o p p o r t u n i t y . I n o n e , C o l d e n ’ s
daughter and son, along with the Attorney General himself and
Goldsbrow Banyar, the province’s deputy secretary, asked in May
1761 for a grant of 13,000 acres east of Kinderhook, within what
V n R e n s s e l a e r c l a i m e d a s C l a v e r a c k . A l o n g s e r i e s o f l e g a la
a c t i o n s fi n a l l y c a m e t o r e s t b e f o r e t h e G o v e r n o r and Council i n

1 0 0O c t o b e r 1 7 6 2 , e n d i n g i n c o n c l u s i v e l y , w i t h a n o p i n i o n
d i s m i s s i n g t h e v a r i o u s p e t i t i o n s o n t h e g r o u n d t h a t t h e
p e t i t i o n e r s ’ e v i d e n c e , m u c h o f i t g a t h e r e d i n d e p o s i t i o n o f t h e
M a s s a c h u s e t t s d e v e l o p e r s w h o h a d i n s p i r e d t h e r e s i s t a n c e i n
Livingston and Claverack before 1757, had not demonstrated that
the lands claimed were actually vacant.

R e c o g n i z i n g t h a t t h e c o l o n y ’ s S u p r e m e C o u r t , u n d e r t h e
c o n t r o l o f D e L a n c e y a n d t h e l a n d e d i n t e r e s t , w o u l d n e v e r
u n d e r t a k e t h e l e g a l r e d u c t i o n o f t h e m a n o r s , C o l d e n s a w t h e
Governor and Council in their role as a potential court of appeals
a s t h e i n s t i t u t i o n a l k e y t o h i s c a m p a i g n . T h e t e c h n i c a l
r e q u i r e m e n t w a s t o p r o v i d e f o r t h e r e e x a m i n a t i o n o f f a c t u a l
i s s u e s r e s o l v e d b y S u p r e m e C o u r t j u r i e s i n a p p e a l s t o t h e
G o v e r n o r a n d C o u n c i l , a n d i n 1 7 6 4 , a s L i e u t e n a n t - G o v e r n o r ,
Colden encouraged the attempt to lodge an appeal on the merits

101from a jury verdict in the famous case of F rsey v. Cunningham.o
S u c c e s s i n s u c h a n e n d e a v o r , t h e p r o p r i e t o r s r e a l i z e d , w o u l d
a f f o r d C o l d e n , o r a n y f u t u r e g o v e r n o r s o m i n d e d , t h e l e g a l

________________________________________________________________________
100. Much of the litigation was conducted by John T bor Kempe on behalf of thea

anti-Claverack interests, and by James Duane on behalf of the patroon. See
Unsorted Legal Mss, Kempe P pers, NYHS, and File, The King v. John V na a
Rensselaer, Duane Legal P pers, Box A, File V1-V2, NYHS.a

101. The proceedings i n F r s e y , t h e P r i v y C o u n c i l a p p e a l , a n d t he controversyo
that surrounded it, which John W tts (himself a proprietor in V n Cortlandta a
M a n o r , s p e a k i n g i n h i s u s u a l u n d e r s t a t e d t o n e s ) s a i d w o u l d e n d i n “ t h e
worst System on Earth”, NYHS Coll 1928, at 391, are discussed in Chapter 5,
infra.
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m e c h a n i s m n e c e s s a r y t o t h e e x t i n c t i o n o r r e d u c t i o n o f t h e i r
grants.

It is not surprising, given the intense internal and external
pressures on the manor system, that the proprietors of the great
estates were seeking to ensure the support of their tenants at the
close of the 1750s. The measures they took, which continued the
d r i f t a w a y f r o m l o r d s h i p i n t h e d i r e c t i o n o f l a n d l o r d i s m , w e r e
i n s u f fi c i e n t t o p r e v e n t a n o t h e r e x p l o s i o n i n 1 7 6 6 , b u t t h e y d i d
much to remove the vestiges of quasi-feudal privilege which still
clung to the institutions of large-scale ownership in New Y rk.o

A s w e h a v e s e e n , t h e p r o p r i e t o r s o f P h i l i p s b u r g h M a n o r
w e r e d i s t i n g u i s h e d t h r o u g h o u t t h e e i g h t e e n t h c e n t u r y b y t h e i r
a d h e r e n c e t o t h e p a r o l e l e a s e , o r t e n a n c y - a t - w i l l , a s t h e o n l y
a v a i l a b l e t e n u r e . I n 1 7 6 0 , i n a s h a r p b r e a k w i t h t h a t t r a d i t i o n ,
F r e d e r i c k P h i l i p s e I I I o f f e r e d a l l h i s t e n a n t s t h e o p p o r t u n i t y t o

1 0 2c o n v e r t t h e i r p a r o l e l e a s e s i n t o l e a s e s f o r t h r e e l i v e s . T h e r e
s e e m s t o h a v e b e e n l i t t l e r e s p o n s e f r o m P h i l i p s e ’ s t e n a n t s ;
perhaps the offer functioned more to define the rights which had
g r o w n u p a r o u n d t h e p a r o l e t e n u r e i n P h i l i p s b u r g h t h a n t o

103replace them.

A t t h e s a m e t i m e t h a t F r e d e r i c k P h i l i p s e I I I w a s o f f e r i n g
i m p r o v e d s e c u r i t y o f t e n u r e t o h i s t e n a n t s , t h e p r o p r i e t o r s o f
C l a v e r a c k a n d R e n s s e l a e r s w y c k p r o p e r w e r e w r e s t l i n g w i t h
r e m n a n t s o f t h e m a n o r i a l p a s t . U n d e r t h e w i l l o f K i l i a e n V na
R e n s s e l a e r , m a d e i n 1 7 1 8 , t h e h e i r s t o R e n s s e l a e r s w y c k w e r e
p e r m i t t e d o n l y t o m a k e s u c h l e a s e s a s w o u l d b e d e t e r m i n e d
“upon the death of the grantor upon forfeiture of the manor … to

104the next heir in taile.” Similar restrictions were placed, under
the will of his brother, Henry of Claverack, upon the heirs to that
________________________________________________________________________
102. P r i n t e d n o t i c e t o t e n a n t s , d a t e d F e b . 7 , 1 7 6 0 , P h i l i p s e P p e r s , P X 2 3 4 5 aa

(Sleepy Hollow Restorations Library).

103. There is no record, either in the surviving Philipsburgh lease books or in
Frederick Philipse III’s testimony in support of his request for compensation
from the Crown, see supra note 62, of any leases for three lives issued as a
result of this offer.

104. Will of Kiliaen V n Rensselaer, June 18 1718, T wnsend Coll, Box 1.a o
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estate. In 1762, John V n Rensselaer, Henry’s heir, was adviseda
b y h i s l a w y e r s t h a t p e r p e t u a l l e a s e s w h i c h h a d b e e n i s s u e d t o
C l a v e r a c k t e n a n t s w e r e i n v a l i d u n d e r t h e t e r m s o f h i s f a t h e r ’ s
will. As the tenant in tail, John was without authority to make a
lease for longer than his own life. Within a year after receiving
t h i s a d v i c e , V n R e n s s e l a e r b a r r e d t h e e n t a i l o n h i s e s t a t e ,a
recovered the property in fee simple, and confirmed his tenants’
l e a s e s ; a t r o u g h l y t h e s a m e t i m e S t e p h e n V n R e n s s e l a e r ,a

105proprietor of Rensselaerswyck, did the same. When we recall
t h a t 1 7 6 2 s a w t h e c l i m a x o f t h e C o l d e n - K e m p e a s s a u l t o n
C l a v e r a c k , e v e n t s w i t h i n a n d w i t h o u t t h e m a n o r m a y s e e m t o
form a close correlation.

T h e h i s t o r y o f t h e p e r p e t u a l l e a s e i n t h e R e n s s e l a e r
d o m i n i o n s a l s o p r o v i d e s a s u c c i n c t d e m o n s t r a t i o n o f t h e
influence of tenants on the land system of the province.  Offered
i n t h e 1 6 8 0 s t o s e c u r e s e t t l e r s , i t w a s r e j e c t e d b y K i l i a e n V na
R e n s s e l a e r i n h i s e s t a t e p l a n n i ng a r r a n g e m e n t s a s t o o i n fl e x i b l e
and insufficiently remunerative. T nants whose rents could note
be raised within their own or their spouses’ lifetimes were overly
i n d e p e n d e n t f r o m t h e o l d p a t r o o n ’ s p o i n t o f v i e w . B u t t h e
d i f fi c u l t i e s o f s e c u r i n g t e n a n t s w e r e n o t o v e r i n 1 7 1 8 , a n d s o a
n e w c o h o r t o f p e r p e t u a l l e a s e s p o p u l a t e d t h e l a n d s c a p e f o r
another generation.  When the leases came into conflict with the
f o r m a l l e g a l s t a t u s o f t h e l a n d i n t h e 1 7 6 0 s , i t w a s t h e f o r m a l
arrangements of the old patroon that had to give way. In barring
the entails limiting their estates, the V n Rensselaer cousins werea
u n d e r t a k i n g a process conventionally known am o n g l a w y e r s a s
resettlement. The phrase is resonant for us, for the whole series of
i n c i d e n t s r e v e a l s t h e p r o c e s s b y w h i c h t h e c o l o n i a l l a w o f r e a l
property came to be settled and resettled.

E v e n t s f r o m 1 7 5 1 t o 1 7 6 6 m a r k e d t h e c o m p l e t i o n o f t h e
settlement of the land law in New Y rk. The principles on whicho
t h e m a n o r s h a d o r i g i n a l l y b e e n c r e a t e d — b o t h t h e t e c h n i c a l
a s s o c i a t i o n o f j u r i s d i c t i o n w i t h o w n e r s h i p a n d t h e p o l i t i c a l
correlation between concentration of ownership and support for
________________________________________________________________________
105. See S. Kim, supra note 20, at 175-76.
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e x e c u t i v e g o v e r n m e n t — h a d b e e n t h o r o u g h l y e r o d e d b y t h e
p r o c e s s o f p h y s i c a l s e t t l e m e n t , d o m i n a t e d a s i t w a s b y
c o m p e t i t i o n t o g e t a n d r e t a i n t e n a n t s . T h e l o r d s h a d b e c o m e
landlords, whose stability at the pinnacle of the provincial society
r e s t e d o n t h e i r a b i l i t y t o a t t r a c t a n d m a i n t a i n t e n a n t s , w h o s e
productive exploitation of the soil rendered to the lords as rents
w h a t i n o t h e r c o l o n i a l s o c i e t i e s w e r e p a i d a s t a x e s t o t h e r o y a l
g o v e r n m e n t . U l t i m a t e l y the lords sought a n a l l i a n c e w i t h t h e i r
t e n a n t s a g a i n s t t h e d i s r u p t i v e f o r c e s o f b o u n d a r y w a r f a r e a n d
p o l i t i c a l a t t a c k f r o m a n e x e c u t i v e n o l o n g e r c o n v i n c e d t h a t i t s
o w n s e l f - i n t e r e s t l a y i n s u p p o r t o f t h e l a r g e p r o p r i e t o r s a g a i n s t
settlers who preferred to own and pay taxes than to lease and pay
rent to the patroon. In fashioning such an alliance the landlords
of the Hudson River V lley tri e d t o s h a p e t h e l a n d l a w i n t h e ira
o w n i n t e r e s t s , s u r r e n d e r i n g t h e i r a u t h o r i t y t o h o l d c o u r t s a n d
retaining their power to write leases—giving up the trappings of
legal autonomy in return for the actualities of superior bargaining
position. Over the course of the colonial period they moved the
l a n d l a w t o w a r d t h e q u a r t e r o f t h e i r n e w h o p e , a n d b y i t s e n d
they had little to expect from royal government but interference
and hostility. Their tenants, on the other hand, having used their
o w n t o o l s f o r s h a p i n g t h e l a w , h a d b r o u g h t t h e b a r g a i n e d - f o r
e x c h a n g e t o t h e c o n t r o l o f l e g a l a n d p h y s i c a l s e t t l e m e n t . T h e
guarantor of their exchange was the legal machinery of the local
l a n d l a w . D e s t a b i l i z a t i o n b y c o n fl i c t b e t w e e n t h e I m p e r i a l a n d
l o c a l p o l i t i c a l r e g i m e s p r o m i s e d t e n a n t s i l l u s o r y g a i n s , a n d
delivered actual misfortunes.

In this environment, the closure of the courts in late 1765 as
a consequence of the Stamp Act Crisis was radically destabilizing.
T nant resistance broke out in the form of rent strikes and forciblee
d i s p o s s e s s i o n s , p a r t i c u l a r l y i n t h e l o w e r H u d s o n V l l e y , i n V na a
Cortlandt and Philipse domains. Though some of the rioting in
V n C o r t l a n d t M a n o r s e e m s t o h a v e b e e n o c c a s i o n e d b y t e n a n ta
g r i e v a n c e s o v e r l e a s i n g p r a c t i c e s , t h e m o s t s e r i o u s t h r e a t s t o
o r d e r e m a n a t e d f r o m t h e P h i l i p s e H i g h l a n d P t e n t , a n a r e a o fa
c o n fl i c t i n g l a n d c l a i m s l o n g u n d e r d i s p u t e . T h e f a i l u r e o f t h e
land law system to resolve such disputes, previously experienced
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in the areas of Livingston and V n Rensselaer country involved ina
b o u n d a r y c o n fl i c t w i t h M a s s a c h u s e t t s , h a d p r o d u c e d a n o t h e r
h a r v e s t o f d i s o r d e r . L i v i n g s t o n M a n o r a n d t h e V n R e n s s e l a e ra
p o s s e s s i o n s w e r e m o s t l y q u i e t t h r o u g h t h e s p r i n g o f 1 7 6 6 , b u t
r i o t i n g i n t h e l o w e r a r e a s w a s p e r c e i v e d t o t h r e a t e n e v e n t h e
homes of landlords in New Y rk City, already convulsed with theo
urban resistance to the Stamp Act.  When the courts reopened in
t h e s p r i n g o f 1 7 6 6 , l o c a l g o v e r n m e n t s p r o c l a i m e d t h e m s e l v e s
u n a b l e t o d e a l w i t h t h e a r m e d r i o t e r s , v a r i o u s l y n u m b e r e d
b e t w e e n 3 0 0 a n d 2 0 0 0 b y c o n t e m p o r a r y a n d h i s t o r i c a l e s -

1 0 6t i m a t e s . B y m i d - J u n e , G o v e r n o r M o o r e h a d c a l l e d u p o n t h e
military to reinforce the civilian government, and a regiment en
r o u t e f r o m A l b a n y to New Y rk City marched d o w n t h e V l l e yo a
w i t h t h e p u r p o s e o f d i s p e r s i n g r i o t e r s a n d r e s t o r i n g o r d e r .
Confronted at one point by skirmishers who seriously wounded
t h r e e s o l d i e r s , troops h o t l y p u r s u e d t h e r i o t e r s , w h o e i t h e r s u r -
r e n d e r e d o r fl e d t h e c o l o n y . B y t h e e n d o f J u n e r e s i s t a n c e h a d
c o l l a p s e d , a n d t h e g o v e r n m e n t b e g a n p r e p a r i n g t r e a s o n

107prosecutions against the leaders.

The rioting of 1766 was the most significant such outbreak
d u r i n g t h e p r o v i n c i a l p e r i o d . B o t h t h e r i o t s a n d t h e p e r i o d o f
r e l a t i v e q u i e t t h a t f o l l o w e d a r e r e fl e c t i o n s o f t h e l a n d l a w
s e t t l e m e n t i n i t s s t r e n g t h s a n d w e a k n e s s e s . T h e t e c h n i c a l a n d
political limitations of the land law’s powers of conciliation were
r e p e a t e d l y r e v e a l e d i n t h e h i s t o r y o f b o u n d a r y c o n fl i c t a n d
resulting civil disorder. F ctional conflicts within the New Y rka o
political system as well as conflicts on an Imperial level—between
B r i t i s h a n d l o c a l c l a i m a n t s , a s i n t h e l o n g - r u n n i n g O b l o n g
controversy, or between claimants holding grants from different
c o l o n i a l g o v e r n m e n t s — i m p o s e d s t r a i n s f o r w h i c h d o c t r i n a l
d e v e l o p m e n t c o u l d o f f e r n o r e m e d y . T h e p r o b l e m w a s
incomplete sovereignty, in the sense that no institution within the
________________________________________________________________________
106. The complex events collectively known as the “Great Rebellion” of 1766 are

described in Kim, supra note 20, at 346-415.  The particular and substantial
issue of the numbers involved in rioting is discussed id. at 394 n.139.

107. F r a more complete narrative account of the legal aftermath of the riots ofo
1766, see Moglen, Treason and Riot in the New Y rk “Rebellion” of 1766: the Trialo
of Elisha Cole (forthcoming).
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p r o v i n c i a l s y s t e m w a s a b l e t o m a k e i t s a d j u d i c a t i o n s fi n a l a n d
b a c k t h e m w i t h s u f fi c i e n t f o r c e . N e w Y r k ’ s p r o v i n c i a lo
government could prevail more often than not before the Crown,
perhaps in part for the reason given by Timothy Dwight, at the
end of the eighteenth century: “being a royal Government [New
Y r k ] w a s e v e r f a v o u r e d b y t h e c o u r t o f G r e a t B r i t a i n i n i t so
various claims of territory & was almost certain of success in the

108final adjustment let the object claimed be what it might.” But
 the province’s long-term success in boundary negotiations could

n o t p r e v e n t t h e d e s t a b i l i z i n g c o n s e q u e n c e s o f d i s p u t e s , a s r i v a l
claims encouraged tenants to resist landlords.

D e s p i t e t h e i n t r a c t a b l e a n d o c c a s i o n a l l y e x p l o s i v e
c o n s e q u e n c e s o f t h e l a n d l a w ’ s i n a b i l i t y t o d e a l w i t h p r o b l e m s
c r e a t e d b y b o u n d a r y c o n t e n t i o n , t h e s u c c e s s e s o f t h e l a n d l a w
settlement were more considerable than the events in the Hudson
V lley from 1750 to 1766 seemed to suggest. The development ofa
t h e p r o v i n c i a l l a n d r e s o u r c e s p r o c e eded through th e e i g h t e e n t h
century by a process of physical settlement mediated by law that
c o m p r o m i s e d c o m p e t i n g i n t e r e s t s w i t h i n t h e p r o v i n c i a l s y s t e m .
N o t w i t h s t a n d i n g s i g n i fi c a n t c e n t r i f u g a l f o r c e s , i n c l u d i n g e t h n i c
t e n s i o n s a n d o c c a s i o n a l l y v i o l e n t p o l i t i c a l f a c t i o n a l i z a t i o n , t h e
provincial government created and administered a system of land
t e n u r e t h a t a c h i e v e d t h e p r i m a r y I m p e r i a l p u r p o s e s . T h e
strategically crucial terrain of the Hudson River V lley was kepta
relatively stable under the politically reliable control of large-scale
owners. The tenant-farming system continued to attract settlers
t o N e w Y r k , d e s p i t e t h e a p p a r e n t a d v a n t a g e s o f f r e e - h o l d i n go
s y s t e m s o n N e w Y r k ’ s b o r d e r s . T h e p r o v i n c i a l g o v e r n m e n to
derived both revenue for its operations and benefits to confer on
p o l i t i c a l a l l i e s f r o m i t s c o n t r o l o v e r t h e a c q u i s i t i o n a n d
development of land outside the borders of existing settlements.

________________________________________________________________________
108. See 2 T. Dwight, Travels in New England and New Y rk 411 n.10 (Barbarao

Miller Solomon ed. 1969) quoting his own ms. of “V rgennes No. 8”.  On thee
appropriateness of this conclusion concerning New Y rk’s political strengtho
i n b o u n d a r y c o n t e s t s , s e e P h i l i p J . S c h w a r z , T h e J a r r i n g I n t e r e s t s : N e w
Y rk’s Boundary Makers, 1664-1776, 227-33  (1979).o
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N o n e o f t h e s e p u r p o s e s , t o b e s u r e , w a s a c h i e v e d c o m -
pletely, or without offsetting disadvantages.  The essence of the
land law settlement was the flexibility inherent in the institutions
and doctrines established in the late seventeenth century, which
permitted a continuous mediation between managerial goals and
the purposes of the nongovernmental participants, including the
large landlords and, to a lesser extent, their tenants. The key to
t h i s fl e x i b i l i t y w a s t h e p r o c e s s w h e r e b y t h e a p p a r e n t l y
t r a d i t i o n a l , l a r g e l y i n fl e x i b l e , s t r u c t u r e o f m a n o r i a l
o r g a n i z a t i o n — a d o p t e d i n t h e l a t e s e v e n t e e n t h c e n t u r y t o s o l v e
political problems of the early provincial managers and to gratify
the ideological prepossessions of the proprietor—was replaced by
a c o n t r a c t u a l i z e d s y s t e m o f p r i v a t e o r d e r i n g , c e n t e r i n g o n t h e
l e a s e . C o m p e t i t i o n f o r t e n a n t s o r g a n i z e d t h e l a n d l a w o f t h e
manors themselves, while the public-law elements of the system
c o n c e n t r a t e d o n t h e c o n t r o l o f t h e l a r g e - s c a l e p a t t e r n o f
s e t t l e m e n t . T h i s c o m p r o m i s e w o r k e d , b u t i n a p a t t e r n f a m i l i a r
f r o m o t h e r e p i s o d e s i n t h e c o m m o n l a w ’ s h i s t o r y , i t w o r k e d i n
part by disguising its innovations. F rmal doctrinal change waso
far less evident than actual alteration of relations in practice. By
the close of the provincial period, the divergence between formal
doctrine and common practice was in certain respects profound.

Viewed in this context, it is not surprising that the direction
o f post-revolutionary legal change w a s t o b r i n g f o r m a l d o c t r i n e
m o r e i n t o l i n e w i t h p r o v i n c i a l p r a c t i c e . S o m e a l t e r a t i o n s d i d
occur, but of these most had the effect of ratifying results already
reached in the long process of developing rules through private
ordering, while others appeared intended to bolster the power of
l a n d l o r d s i n t h e i r o w n m a r k e t . T h e e n d o f e n t a i l a n d
p r i m o g e n i t u r e , f o r e x a m p l e , w a s l i t t l e m o r e t h a n a n a c -
knowledgement of practical realities in the land market, while the
e a r l y l e g i s l a t i o n o n t e n u r e s a n d l a n d l o r d s ’ r i g h t s a c t u a l l y
expanded upon early colonial precedent.
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The initial steps taken by the legislature of New Y rk Stateo
109to alter the land law were extremely tentative. Not until 1786

w a s a n y s u b s t a n t i a l l e g i s l a t i o n e n a c t e d . A t t h i s t i m e , t h e
l e g i s l a t u r e p a s s e d a n a c t d e c l a r i n g t h a t a l l e s t a t e s i n f e e t a i l
e x i s t i n g i n t h e s t a t e , o r c r e a t e d b y c o n v e y a n c e s t a k i n g e f f e c t i n

110future, would be converted into estates in fee simple. The same
a c t d i d a w a y w i t h t h e c o m m o n l a w r u l e o f p r i m o g e n i t u r e ,
p r o c l a i m i n g i n s t e a d a r u l e o f p a r t i b l e i n h e r i t a n c e i n c a s e s o f
intestate succession.

The abolition of entail was, as we have seen, far from radical
i n t h e c o n t e x t o f N e w Y r k l a n d l a w . T h r o u g h o u t t h e c e n t u r yo
e n t a i l h a d b e c o m e i n c r e a s i n g l y i n c o n v e n i e n t t o l a n d l o r d s w h o
w a n t e d t h e fl e x i b i l i t y t o c o m p e t e for tenants in a market whic h
m i g h t r e q u i r e l e a s e s o f l o n g e r t e r m t h a n a t e n a n t i n t a i l c o u l d
offer. What appeared to be a bold break with the feudal past was
but a belated recognition of existing conditions.

W i t h t h e r e v i s i o n o f t h e l a w u n d e r t a k e n b y S a m u e l J o n e s
1 1 1a n d R i c h a r d V r i c k , c o m p l e t e d i n 1 7 8 9 , t h e s u b s t a n t i v ea

development of the land law took another small stride, through
the enactment of the major English statutes bearing on the land
law, as adapted by Jones and V rick to the needs of the new state.a

1 1 2T h e r e v i s i o n i n c l u d e d “ A n A c t c o n c e r n i n g T n u r e s , ” w h i c he
contained the substance of the ancient statute Quia Emptores and
t h e s t a t u t e o f C h a r l e s I I , n e v e r ma d e a p p l i c a b l e t o t h e c o l o n i e s ,
w h i c h a b o l i s h e d i n E n g l a n d t h e f e u d a l t e n u r e s d e r i v e d f r o m

1 1 3m i l i t a r y s e r v i c e . I n d r a f t i n g t h e a c t , h o w e v e r , t h e N e w Y r ko
revisors made sure that the rights of New Y rk landlords whicho
________________________________________________________________________
109. Virtually the only change made before 1786 was one which transferred the

right to collect quit-rents from the Crown to the State. N.Y. Laws, 3d Sess. c.
25, § 14 (1779).

110. “ A n a c t t o a b o l i s h e n t a i l s , t o c o n fi r m c o n v e y a n c e s b y t e n a n t s i n t a i l , t o
regulate Descents, and to direct the Mode of Conveyances to Joint-T nants,”e
Feb. 23, 1786, N.Y. Laws, 9th Sess. c. 12.

111. See N.Y. Laws, 9th Sess., c. 35 (1786) (appointment of revisors).

112. Act of Feb. 20, 1787, N.Y. Laws, 10th Sess., c. 36.

113. F r t h e s t a t u t e Q u i a E m p t o r e s , 1 8 E d w . I , s e e n o t e 6 6 , s u p r a ; t h e s t a t u t eo
abolishing the incidents of feudal military tenures was 12 Car.II c. 24 (1660).
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descended from original manorial grants, rights which could not
b e g r a n t e d o r e x e r c i s e d u n d e r t h e E n g l i s h s t a t u t e s , w o u l d

114nonetheless be saved.

These few examples indicate the path that the land law took
in New Y rk in the period immediately following independence.o
The growth of the law throughout the century had been powered
by the practical needs of the great proprietors, who had built the
rules on a contractual foundation—a foundation which was itself
composed of the results of countless negotiations between those
who had land and those who provided labor. Independence and
t h e a l t e r e d p o l i t i c a l e n v i r o n m e n t w h i c h i t b r o u g h t d i d n o t
substantially disturb that continuity.  It was to take another half
century, in which New Y rk experienced enormous immigrationo
a n d e c o n o m i c g r o w t h , a n d s u f f e r e d a n o t h e r s e r i e s o f a n t i - r e n t
rebellions, before the vestiges of the provincial land system were
entirely effaced.

The balance of successes and failures i n t h e s e t t l ing of the
land law illustrates the central theme in the larger story of legal
s e t t l e m e n t i n N e w Y r k . D o c t r i n a l s t r u c t u r e s a n d i n s t i t u t i o n a lo
a r r a n g e m e n t s e v o l v e d u n d e r t h e p r e s s u r e t o c o m p r o m i s e l o c a l
p o l i t i c a l o u t c o m e s w i t h I m p e r i a l p o l i c y . W i t h i n t h e l i m i t e d
domain of provincial sovereignty, the compromises were largely
successful; adjustments between landlord and tenant, commercial
city and agrarian countryside, Dutchmen and Englishmen, found
their way into a legal system showing on its face less flexibility for
such concilia t i o n s . A t t h e g e o g r a p h i c b o u n d a ries, however, the
f o r c e s o f d e s t a b i l i z a t i o n c o u l d n o t b e e f f e c t i v e l y c o n c i l i a t e d b y
l e g a l s e t t l e m e n t , b e c a u s e t h e g e o g r a p h i c b o u n d a r i e s w e r e a l s o
b o u n d a r i e s o f t h e l e g a l s y s t e m . I n t h e b o r d e r l a n d s I m p e r i a l
policy and Imperial politics displaced the settling function of the
l a w . E v e n w h e n , a s m o s t o f t e n , N e w Y r k a s a p o l i t i c a l u n i to
________________________________________________________________________
114. T h e N e w Y r k a c t e x p l i c i t l y s a v e d “ a n y r e n t s c e r t a i n , o r o t h e r s e r v i c e so

incident to or belonging to tenure in common socage, due or to grow due to
… any mean lord … or the fealty of distresses incident thereto.” Act of Feb.
10, 1787, N.Y. Laws, 10th Sess., c. 36, § 5.  This permitted the manor lords to
c o n t i n u e t o e x e rcise such rights as were containe d i n t h e i r p a t e n t s w h i c h
went beyond the r i g h t s g r a n t a b l e under New Y rk law. See R.L. F wler,o o
History of the Law of Real Property in New Y rk 82 & n.3 (1895).o
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p r e v a i l e d i n t h e u l t i m a t e d i s p o s i t i o n o f I m p e r i a l f a v o r ,
displacement of the mediating function of the law weakened the
legal settlement througho u t t h e s o c i e t y . U l t imately, the settling
function of the law was undercut by the Empire that had begun
the process of legal settlement in the first place. Though the basic
practices and institutions of the land law were robust enough to
s u r v i v e e v e n t h e d i s o r g a n i z i n g c o n s e q u e n c e s o f a m i l i t a r y
rebellion and political revolution between 1776 and 1783, the land
l a w f a i l e d t o keep the peace on the groun d i n t h e s t r a t e g i c a n d
e c o n o m i c c e n t e r o f t h e p r o v i n c e d u r i n g t h e 1 7 6 0 s . T h i s f a i l u r e
c o n t r i b u t ed signific a n t l y t o t h e c o l l a p s e o f p u b l i c o r d e r a n d t h e
u n s e t t l i n g o f a n o t h e r a s p e c t o f t h e p r o v i n c i a l l e g a l s y s t e m , t h e
m e c h a n i s m s o f c r i m i n a l j u s t i c e , i n t h e t e n y e a r s p r e c e d i n g
independence.



Chapter 4

Ordering the Settlement:  The Law of Crimes

___________________________________________________________

P h y s i c a l s e t t l e m e n t i n N e w Y r k , a s e v e r y w h e r e e l s e i no
British North America, required the construction of a new system
of criminal justice.  Colonial communities, like all others, required
p r o c e s s e s o f s o c i a l c o n t r o l , w h i l e t h e v e r y c o n d i t i o n s o f
colonization—including great individual mobility, relatively low
p o p u l a t i o n d e n s i t i e s , v o l a t i l e e c o n o m i e s o n t h e m a r g i n s o f t h e
larger imperial economic system, and the proximity of potentially
hostile indigenes—rendered the social control alternatives to the
l e g a l s y s t e m c o m p a r a t i v e l y w e a k . N e w Y r k ’ s p e c u l i a r s o c i a lo
c o n d i t i o n s , m o s t i m p o r t a n t l y t h e h i g h d e g r e e o f e t h n i c a n d
r e l i g i o u s h e t e r o g e n e i t y a n d c o n c o m i t a n t f a c t i o n a l i z a t i o n o f t h e
c o l o n y ’ s p o l i t i c a l l i f e , f u r t h e r w e a k e n e d t h e i n fl u e n c e o f
i n s t i t u t i o n s , s u c h a s c h u r c h e s , c a p a b l e o f p r o v i d i n g e x t r a - l e g a l
social control. Under these conditions, we should expect the legal
s y s t e m , a n d p a r t i c u l a r l y i t s p u n i t i v e c o m p o n e n t s , t o p l a y a

1prominent role in underwriting the social order. The importance
of the criminal justice system in the legal life of colonial New Y rko
f u l l y b e a r s o u t t h e e x p e c t a t i o n ; c l o s e l y i n t e g r a t e d i n t o t h e
structure of local government, the institutions of the criminal law

________________________________________________________________________
1. T h i s c o m m o n - s e n s e r e l a t i o n s h i p b e t w e e n t h e l e g a l s y s t e m a n d t h e

a l t e r n a t i v e g u a r a n t o r s o f s o c i a l o r d e r i n g i s e x p l o r e d , i n t h e g u i s e o f a
p r o p o s e d g e n e r a l p r i n c i p l e t h a t “ l a w v a r i e s i n v e r s e l y w i t h o t h e r s o c i a l
control,” in D. Black, The Behavior of Law 107-11 (1976).

155
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p l a y e d a d o m i n a n t r o l e i n t h e o r g a n i z a t i o n o f t h e c o m m u n i t y
t h r o u g h o u t t h e p r o v i n c i a l p e r i o d . T h e c r i m i n a l l a w s y s t e m
crucially abetted the process of physical settlement; the contours
o f i t s e v o l u t i o n a r e a n i m p o r t a n t fi g u r e i n a n y p o r t r a i t o f t h e
process of legal settlement as well.

P r e c i s e l y b e c a u s e t h e s o c i a l i n t e r e s t s u n d e r w r i t t e n b y t h e
system of criminal law enforcement are so basic to the formation
a n d m a i n t e n a n c e o f c o m m u n i t i e s , t h e e s s e n t i a l f e a t u r e s o f t h e
system emerged comparatively early, and remained largely stable
throughout the provincial period.  In this sense, it is possible to
b e g i n f r o m a d e l i n e a t i o n o f c e r t a i n fi x t u r e s o f t h e s y s t e m —
i n s t i t u t i o n a l a n d s u b s t a n t i v e a r r a n g e m e n t s w h o s e c o n t i n u i t y
p e r m i t s a n a l y s i s o f t h e c h a n g e s t h e s y s t e m u n d e r w e n t i n t h e
course of the eighteenth century.  The settlement of the criminal
law occurred primarily by a process of evolution as the structure
fixed in the first decades of English rule underwent a process of
incremental growth. Any satisfactory account of the settlement of
the criminal law in New Y rk, therefore, must begin from a soundo
understanding of the stable aspects of the system, and the basic
s o c i a l c o n s t r a i n t s , p r a c t i c a l a n d i n t e l l e c t u a l , i n f o r m i n g t h e i r

2creation.
________________________________________________________________________
2. T h e h i s t o r i a n u n d e r t a k i n g t o c a p t u r e t h e large conto u r s o f t h e p r o v i n c i a l

c r i m i n al law system is indebted to two monographs. T h e w o r k o f J u l i u s
Goebel, Jr. and T. Raymond Naughton, completed in 1944, and of Douglas
Greenberg, published thirty years later, presents a substrate of research that
n o w o r k e r i n t h e fi e l d c a n a f f o r d t o i g n o r e , m u c h l e s s d u p l i c a t e . S e e J .
Goebel & T. Naughton, Law Enforcement in Colonial New Y rk: A Studyo
i n C r i m i n a l P r o c e d u r e , 1 6 6 4 - 1 7 7 6 ( 1 9 4 4 ) ; D . G r e e n b e r g , C r i m e a n d L a w
E n f o r c e m e n t i n t h e C o l o n y o f N e w Y r k , 1 6 9 1 - 1 7 7 6 ( 1 9 7 6 ) . A n e a r l i e ro
version of Greenberg’s argument, with more comprehensive citations to the
sources, can be found in D. Greenberg, “’P rsons of Evil Name and F me’:e a
C r i m e a n d L a w E n f o r c e m e n t i n t h e C o l o n y o f N e w Y r k ” ( P h . D . D i s s . ,o
Cornell University, 1974).  V ry different in method and content, these twoe
m o n o g r a p h s n o t o n l y p r o v i d e a n e x c e l l e n t b a s i s i n t h e a n a l y s i s o f t h e
e x i s t i n g d o c u m e n t a r y s o u r c e s ; t h e y a l s o c l a r i f y , b y t h e i r s h a r p m u t u a l
c o n f r o n t a t i o n , t h e i n t e r p r e t i v e i s s u e s t h a t m u s t b e a d d r e s s e d i f a c l e a r
portrait is to emerge from the data they describe.

The contrast between Goebel and Greenberg could not be more complete, or
more instructive.  Goebel and his coauthor set out to describe the doctrinal
evolution of the criminal law of colonial New Y rk, with special reference too
the procedural mechanisms that could be reconstructed from court minutes.
The goal of the effort was to achieve the highest possible level of descriptive
technical detail. The implicit claim is that every available minute entry has
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T h e g e n e r a l s t r u c t u r e o f t h e c o u r t s , w h i c h r e m a i n e d
3e s s e n t i a l l y u n c h a n g e d a f t e r t h e 1 6 9 1 j u d i c i a r y a c t , i s t h e m o s t

important of these fixed aspects of the system of criminal justice.
The lowest level of criminal jurisdiction in the province was the
petty criminal jurisdiction of the single justice of the peace, which
s u b s t i t u t e d e n t i r e l y f o r t h e t o w n c o u r t s t h a t h a d e x i s t e d i n
various permutations before 1691.  Justices in each county were to
s i t t o g e t h e r i n G e n e r a l S e s s i o n s t w i c e a y e a r i n m o s t c o u n t i e s ,
three times annually at Albany, and quarterly in New Y rk City,o
w h e r e t h e c o u r t w a s s t y l e d “ G e n e r a l Q u a r t e r S e s s i o n s o f t h e
P a c e . ” T h e p r o v i n c i a l S u p r e m e C o u r t , t o b e “ D u e l y & C o n -e

________________________________________________________________________
been reviewed and made to yield its full harvest of technical significance.
This approach to the sources is made explicit by Goebel in his introduction
to the jointly-researched volume. See J. Goebel & T. Naughton, supra, at
x x x v i i - x x x v i i i . I t w a s p e r h a p s a w e a k n e s s m a r r i n g G o e b e l ’ s a s t o u n d i n g
erudition and industry that he believed only work produced in this fashion
c o u l d b e o f a n y u s e t o l e g a l h i s t o r i a n s . S e e , e . g . , i d . a t x x i x - x x x v i . F ro
Greenberg, on the other hand, the opportunity provided by the records was
d i f f e r e n t l y r e a l i z e d . H i s s t u d y t o o w a s b a s e d o n a c o n s i d e r a t i o n o f a l l
surviving r e c o r d s o f t h e p r o v i n c i a l c o u r t s i n w h i c h c r i m i n a l p r osecutions
w e r e r e corded. His outlook on the sources, however, was aggregate a n d
quantitative. Rather t h a n s e e k ing to reconstruct doctrinal detail from the
i n d i c a t i o n s c o n t a i n e d i n t h e r e p o r t o f p r o c e e d i n g s , h e w a s p r i m a r i l y
interested in hypotheses about the changing nature of the province’s social
o r g a n i z a t i o n t r a c e a b l e t h r o u g h t h e c o n s t r u c t e d s e r i e s o f p r o s e c u t i o n a n d
judgment statistics. Each of these methodological pronouncements has its
v i r t u e s . B o t h s t u d i e s i n v o l v e p r o f o u n d r e s e a r c h e f f o r t . G r e e n b e r g ’ s
population of remaining transcribable records amounts to 5,297 cases. See
D . G r e e n b e r g , s u p r a , a t 4 1 t a b l e 3 . G o e b e l , i n k e e p i n g w i t h h i s g e n e r a l
predilection, never reports the number of cases examined, but a survey of
h i s i n d e x i n d i c a t e s t h a t r o u g h l y 1 4 0 0 c a s e s a r e i n d i v i d u a l l y c i t e d a n d
discussed. If Greenberg’s particular data reductions are not exactly as we
would have made them ourselves, and we shall see below instances where
only a different cut at the data would yield satisfactory answers to important
questions, we must content ourselves with what he can tell us.  If Goebel
a n d N a u g h t o n h a v e e s c h e w e d t h e i n f o r m a t i o n p r o v i d e d b y a g g r e g a t e
v o l u m e s o f c a s e s o r g r o s s c o n v i c t i o n r a t e s , a n d h a v e g e n e r a l l y r e f r a i n e d
from conceptualizing the outlines of the criminal justice system, we must do
that work for ourselves, realizing that we cannot expect to challenge their
s u b s t a n t i v e s t a t e m e n t s a b o u t w h a t t h e q u a l i t a t i v e g e n e r a l i t i e s o f p r a c t i c e
were. Thus taken together, these works are far stronger than either apart.
Out of the information provided by each we can begin to bring together a
p i c t u r e o f t h e p a r t i c u l a r i m p o r t a n c e o f t h e c r i m i n a l l a w s y s t e m t o t h e
settling processes in colonial New Y rk.o

3. “An Act for the Establishing Courts of Judicature for the Ease and benefitt of
each respective Citty T wn and County within this Province,” May 6 1691, 1o
NY Col Laws 226.
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4stantly kept att the Citty of New Y rke and not Elsewhere,”  re-o
tained plenary jurisdiction in all criminal cases, in keeping with
its assimilation of all the powers of King’s Bench, Common Pleas,
a n d E x c h e q u e r . S u b s e q u e n t d e v e l o p m e n t o c c u r r e d p r i m a r i l y
t h r o u g h o r d i n a n c e s f r o m t h e g o v e r n o r s , b e c a u s e t h e A s s e m b l y
was never to succeed after 1699 in legislating the establishment of
courts in the province, a practice which royal instructions, even in
1691, prohibited. The primary area of gubernatorial alteration of
th e 1 6 9 1 d e s i g n lay in the establishment of circuit riding by the
Supreme Court justices, who under Bellomont’s ordinance of 1699
were to appear at least annually in all counties, assisted by two
o r m o r e o f t h e j u s t i c e s o f t h e p e a c e f o r t h e c o u n t y , w i t h a

5commission of oyer and terminer and general jail delivery.

Everywhere except at the bar of the Supreme Court in New
Y rk, criminal justice in the province rested wholly or in part ono
t h e j u s t i c e s o f t h e p e a c e . E n g l i s h p r a c t i c e w a s f o l l o w e d t o t h e
extent of designating some of the JPs as “of the quorum,” though
c o n d i t i o n s t h r o u g h o u t t h e c o l o n i a l p e r i o d w e r e s u c h t h a t e v e n
justices of the quorum were unlikely to possess legal training. By
this army of lay judges, however, the smaller criminal justice of
t h e p r o v i n c e w a s d o n e . A g g r e g a t e fi g u r e s f o r t h e p e r c a p i t a
distribution of JPs can be estimated for the early 1690s and early
1760s—although the number of inhabitants per justice apparently
d e c l i n e d d u r i n g t h e p e r i o d , e v e n i n 1 7 6 3 i t r e m a i n e d a t t h e

6r e l a t i v ely high level of one JP for each 350 inhabitants. S i t t i n g

________________________________________________________________________
4. 1 NY Col Laws 229.

5. 8 MsMinsCouncil 127.  The text of Bellomont’s ordinance is reprinted in 2
NYLaws App. (1813 rev.).  F r the form of commissions under the ordinanceo
o f 1 6 9 9 , s e e J . G o e b e l & T . N a u g h t o n , s u p r a n o t e 2 , a t 2 8 - 3 0 , 4 5 - 4 6
n n . 2 1 8-19. F r convenience, and in keeping with E n g l i s h p r a c t i c e , I s h a l lo
h ere a f t e r r e f e r t o t h e a n n u a l s i t t i n g o f S u p r e m e C o u r t J u s t i c e s o n c i r c u i t ,
associated with JPs of the quorum in commissions of oyer and terminer and
g e n e r a l j a i l d e l i v e r y a s “ A s s i z e s , ” a u s a g e c o m m o n a m o n g e i g h t e e n t h -
century New Y rkers.o

6. A surviving list of JPs in 1763 shows a total of 328 JPs, 134 of the quorum, for
a l l c o u n t i e s o u t s i d e N e w Y r k C i t y . N Y M i s c M s s , B o x 8 , n o . 3 2 . T h eo
aggregate population of the colony in 1763 was roughly 114,000. It should
b e n o t e d t h a t t h e d e r i v e d fi g u r e o f o n e J P p e r 3 5 0 i n h a b i tants s o m e w h a t
u n d e r s t a t e s t h e a c t u a l r a t i o , s ince the population figures i n c l u d e t h e c i t y .
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t o g e t h e r i n t h e G e n e r a l S e s s i o n s o f t h e Pe a c e , t h e s e J P s t o o k
cognizance of misdemeanors, criminal trespass, and felonies up to
and including petit larceny.  Although commissions of the peace
c o n t i n u e d t o i n c l u d e o t h e r f e l o n i e s l e s s t h a n c a p i t a l w i t h i n t h e
c o g n i z a n c e o f t h e G e n e r a l S e s s i o n s , e x c e p t w h e n s i t t i n g f o r t h e
trial of slaves t h e J P s a p p a r e n t l y f o l l o w e d E n g l i s h p r a c t i c e , a nd

7transferred all felony prosecutions to Assizes.

T h o u g h t h e c o u r t s w e r e d e s i g n e d t o r e s t o n a s o l i d
f o u n d a t i o n o f h i e r a r c h i c a l c o n t r o l a n d b r o a d d i s t r i b u t i o n o f l a y
j u s t i c e s , t h e i n f r a s t r u c t u r e o f t h e o t h e r e l e m e n t s o f t h e c r i m i n a l
justice system was much less efficient. The resources available for
policing and confinement were always scarce, and the operation
o f t h e s y s t e m i n n u m e r o u s r e s p e c t s r e fl e c t e d c o m p r o m i s e s
imposed on the process of adjudication by shortcomings in these
other components of the system.

T h e r e c o r d s a r e r e p l e t e w i t h d e m o n s t r a t i o n s o f t h e g r o s s
inadequacy of the colony’s jails. In Ulster County, for example,
the sheriff appears to have made complaint of the insufficiency of

8t h e j a i l a t v i r t u a l l y e v e r y S e s s i o n s . E v e n t h e m i n u t e s o f t h e
S u p r e m e C o u r t r e fl e c t t h e c o n s t a n t c o m p l a i n t o f t h o s e o f fi c e r s

9responsible for the safe-keeping of defendants. Sheriffs were of
course anxious lest the inadequacy of the jails lead to escapes for
w h i c h , a s a l w a y s a t c o m m o n l a w , t h e y w o u l d b e l i a b l e i n
damages. Concerned about a pair of counterfeiters whose arrest
i n D u t c h e s s C o u n t y h a d b e e n r e p o r t e d a s i m m i n e n t , A t t o r n e y

________________________________________________________________________
F  r the 1693 figures, and the county by county distribution of JPs in 1763, seeo
J. Goebel & T. Naughton,  supra note 2, at 91 & n.159.

7. F r a discussion of the English roots of the limitation on felony jurisdictiono
in Quarter Sessions, see id. at 92-95. Goebel’s reconstruction of the confused
process by which English JPs relinquished any jurisdictional authority over
f e l o n y h a s b e e n s u b s t a n t i a l l y c o n fi r m e d b y m o r e r e c e n t s p e c i a l i z e d
scholarship. See J.S. Cockburn, A History of English Assizes, 1558-1714, at
86-93 (1972).

8. See Ms. Mins. Ulster Co. Sess. 1738-50, passim.

9. On October 9 1697 “Emot moves in the name of the sheriff that the Judges
do move to the city the insufficiency of the City Hall and prison.” MinsSCJ,
1693-1701, at 127.  F r similar complaints in other counties, see J. Goebel &o
T. Naughton,  supra note 2, at 337 n.36.
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G e n e r a l J o h n T b o r K e m p e w r o t e t o C l e a r E v e r i t t , t h e c o u n t ya
sheriff, in 1761:

I k n o w n o t w h a t C o n d i t i o n s y o u r G a o l i s i n , b u t
trust that you will keep them secure that they may
make not their Escape from Justice. The Reason of
m y m e n t i o n i n g t h i s t o y o u , i s b e c a u s e s e v e r a l
Criminals have broke Gaol and made their Escape
lately from some of t h e C o u n t i e s … and I should
be very sorry should you be liable to be punished

10… for the Escape of a Felon.

N o r w e r e s h e r i f f s t h e o n l y s o u r c e o f a g i t a t i o n r e g a r d i n g j a i l
c o n d i t i o n s . G r e e n b e r g r e p o r t s a l m o s t 2 4 0 c o m p l a i n t s f r o m t h e
c o u r t r e c o r d s a n d c o m m o n c o u n c i l m i n u t e s t h r o u g h o u t t h e

11 12period. The legislature took occasional action, and there were
e v e n a t t e m p t s t o u s e t h e m a c h i n e r y o f t h e c r i m i n a l l a w i t s e l f
against public officers who negligently permitted the decay of the

13j a i l s , but t h e n a s n o w j a i l c o n s t r u c t i o n w a s p o l i t i c a l l y p o p u l a r
________________________________________________________________________
10. Letter dated May 1 1761, Kempe P pers, Box BSW 1, NYHS.a

11. See D. Greenberg,  supra note 2, at 168 & n.21.

12. See, e.g., Act of October 17 1730, 2 NYColLaws 645, a bill for public works in
the city declaring that “WHEREAS … the Common Gaols of the same are
n o w v e r y m u c h o u t o f R e p a i r , a n d i t a p p e a r i n g t h e r e i s a n A b s o l u t e
N e c e s s i t y n o t o n l y t o r e p a i r b u t t o E n l a r g e t h e s a i d P r i s o n s a n d G a o l s ”
money would be appropriated for new construction; Act of June 24 1719, 1
N Y C o l L a w s 1 0 2 5 , e m p o w e r i n g J P s t o i m p o s e l o c a l a s s e s s m e n t s f o r t h e
construction and maintenance of jails.

13. I n a n a p p a r e n t a t t e m p t t o f o r c e i m p l e m e n t a t i o n o f t h e A s s e m b l y ’ s 1 7 1 9
statute giving JPs the power to impose taxes for spending on the jails, see
s u p r a n o t e 1 2 , A t t o r n e y G e n e r a l R i c h a r d B r a d l e y b r o u g h t i n f o r m a t i o n s
a g a i n s t j u s t i c e s i n A l b a n y a n d Quee n s C o u n t y i n 1 7 2 3 f o r f a i l u r e t o l e v y
taxes for the improvement of the jails. See MsMinsSCJ, March 17 1723/24;
P rchment 102 G 8 (NYHR) (information against Queens JPs).  Although thea
A t t o r n e y G e n e r a l p r u d e n t l y s o u g h t a c h a n g e o f v e n u e t o W s t c h e s t e re
County and a trial at bar—thus ensuring that trial would occur in the City,
under the watchful eyes of the entire court, but with jurymen drawn from
W stchester—the defendants in the Queens prosecution were acquitted. Seee
MsMinsSCJ, October 9 1723.  The Albany case hung fire for several years,
and allegations of improper conduct were made in the Assembly against the
A t t o r n e y G eneral. See 1 JGenAssemb 569 , 5 9 9 . T h e c a s e w a s fi n a l l y s e t
down for trial on circuit in 1729, after six years delay, the defendants were
acquitted, and the Attorney General astonishingly sought and was granted
leave to file new informations. See MsMinsSCJ, December 2 1729. The case
a p p e a r s a g a i n i n t h e m i n u t e s , s t i l l u n t r i e d , i n A u g u s t 1 7 3 4 , b u t n o t r i a l
a p p e a r s e v e r t o h a v e t a k e n p l a c e . T h u s , a f t e r a t l e a s t fi f t e e n y e a r s , w a s
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o n l y s o l o n g a s n o o n e h a d t o b e t a x e d t o p a y f o r i t , a n d t h e
g e n e r a l p u b l i c p a r s i m o n y s o c h a r a c t e r i s t i c o f c o l o n i a l A m e r i c a
ensured that the complaints would never die down.

While the inadequacy of the jails had rather scant effect on
s e n t e n c i n g p r a c t i c e , s i n c e i m p r i s o n m e n t w a s c o m p a r a t i v e l y

14infrequent in colonial New Y rk —as elsewhere in British Northo
A m e r i c a i n t h e e i g h t e e n t h c e n t u r y — t h e i n a b i l i t y t o i n c a r c e r a t e
d e f e n d a n t s s e c u r e l y d u r i n g t h e p r e t r i a l p e r i o d s i g n i fi c a n t l y
affected the nature of the prosecutorial and adjudicative system.
T h u s a l t h o u g h J P s a t S e s s i o n s r e l i n q u i s h e d j u r i s d i c t i o n o v e r
offenses more serious than petit larceny, and because holding for
t r i a l a t a s s i zes was often and in many p l a c e s i n s e c u r e , p r e s s u r e
f o r s u m m a r y j u r i s d i c t i o n i n c r i m i n a l m a t t e r s s t e a d i l y i n c r e a s e d
a f t e r 1 6 9 1 , l e a d i n g t o l e g i s l a t i o n t o c r e a t e s u m m a r y c r i m i n a l

1 5j u r i s d i c t i o n i n 1 7 3 2 . T h e s e s t a t u t e s p r o v i d e d t h a t p e r s o n s
accused of misdemeanors, breaches of the peace and other crimes
b e l o w g r a n d l a r c e n y c o u l d , i f u n a b l e t o f u r n i s h b a i l w i t h i n 4 8
h o u r s , b e t r i e d s u m m a r i l y w i t h o u t a j u r y a n d b e s e n t e n c e d t o
corporal punishment. In the country the committing justice was
directed to certify the cause to two other justices, the three to act
t o g e t h e r i n t r y i n g t h e o f f e n d e r . I n N e w Y r k C i t y t h e m a y o r ,o
d e p u t y m a y o r , o r r e c o r d e r , a c t i n g a s q u o r u m w i t h t w o o r m o r e
aldermen, provided the bench for summary proceedings.

S u m m a r y j u r i s d i c t i o n m e t s o c i a l n e c e s s i t i e s i n a f a s h i o n
a p p a r e n t l y p r e f e r a b l e , f r o m t h e p r o v i n c i a l p o i n t o f v i e w , t o t h e
i n v e s t m e n t i n f a c i l i t i e s s u f fi c i e n t t o h o l d v a g r a n t p r i s o n e r s f o r

________________________________________________________________________
ended the quixotic experiment with prosecuting the local judges for failing
to raise local taxes to support the jails.  The incident not only sheds light on
the difficulty provincial managers experienced in securing adequate jails—a
difficulty severe enough to goad the m t o s u c h u n l i k e l y m e a s u res—it also
demonstrates graphically the tension between central authority and the JPs.

14. G r e e n b e r g r e p o r t s t h a t o f h i s 5 , 2 9 7 c a s e s o n l y 1 9 i n v o l v e d s e n t e n c e o f
imprisonment.  D. Greenberg,  supra note 2, at 125 n.53.

15. F r r e a s o n o f l e g i s l a t i v e c o n v e n i e n c e , t w o a c t s w e r e u s e d — o n e t o c r e a t eo
summary jurisdiction in New Y rk and the other in the rest of the province.o
S e e 2 N Y C o l L a w s 7 6 6 , 7 4 5 . E v e n t h i s w a s n o t s u f fi c i e n t c o n f u s i o n , f o r
A l b a n y a n d S u f f o l k w e r e m y s t e r i o u s l y e x c l u d e d f r o m t h e l a t t e r a c t , a
situation not remedied until 1736.  2 NYColLaws 933.
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t r i a l b e f o r e S e s s i o n s o r A s s i z e s — i t w a s r e n e w e d i n 1 7 3 6 a n d
16 171744, and slightly expanded in 1762 and 1768. The records are

t o o s c a n t t o p r o v i d e a d e t a i l e d a c c o u n t o f t h e w o r k i n g o f
18summary jurisdiction in the province, but the preambles of the

r e l e v a n t s t a t u t e s m a k e c l e a r t h a t t h e A s s e m b l y e x p e c t e d t h e
j u r i s d i c t i o n t o b e e m p l o y e d p r i m a r i l y a g a i n s t v a g r a n t s o r o t h e r
persons without roots in the community—persons, in particular,
who could not find two sureties to enter into recognizances in the
amount of £20 for the prisoner’s appearance a t t r i a l , w hich was

19the standard approach to pre-trial release in all but capital cases.

O n e might anticipate, in light of poli t i c a l d e v e l o p m e n t s i n
the 1770s, that despite the utility of summary trial New Y rkerso
w o u l d n o n e t h e l e s s h a v e o b j e c t e d t o t h e b r e a d t h o f t h e
d e p r i v a t i o n o f t h e s a c r e d r i g h t o f j u r y t r i a l . T h e r e c o r d s o f
p r o v i n c i a l d i s c o u r s e , l e g a l a n d p o l i t i c a l , a r e a l m o s t e n t i r e l y
d e v o i d o f s u c h o b j e c t i o n s , d e s p i t e t h e m a n y o t h e r o c c a s i o n s
d u r i n g t h e c o l o n i a l p e r i o d o n w h i c h p e r c e i v e d e x e c u t i v e
interferences with the jury right were met with heated opposition.
A c l u e t o t h i s a b s e n c e o f p r o t e s t m a y p e r h a p s b e f o u n d i n a n
incident in the spring of 1769.  The governor received a complaint
from a substantial Suffolk landowner that one of his servants had
b e e n s u b j e c t e d t o fl o g g i n g b y s u m m a r y c o n v i c t i o n b e f o r e t h r e e
local JPs. The Attorney General, John T bor Kempe, wrote to thea
j u s t i c e s , r e b u k i n g t h e m f a i r l y s t e r n l y f o r i n s p i r i n g h o s t i l e l o c a l
c o m m e n t i n t h e i r s u m m a r y e n f o r c e m e n t p r o c e e d i n g s . H e

________________________________________________________________________
16. See 2 NYColLaws 920, 933.

17. See 4 NYColLaws 669, 969.  These acts provided that obtaining goods under
f a l s e p r e t e n c e s i n N e w Y r k C i t y a n d l a r c e n y u p t o £ 5 t h r o u g h o u t t h eo
province were triable by summary jurisdiction.  Small fines, not to exceed £3
in the city and 40s. in the country, were authorized by these statutes, while
n o n - r e s i d e n t d e f e n d a n t s w e r e l i a b l e t o b a n i s h m e n t u p o n s u m m a r y
conviction.

18. There are apparently no surviving records of summary criminal dispositions
in any county outside New Y rk City.  F r the city, manuscript minutes ofo o

 the “Meeting of the Mayor, Deputy Mayor and Aldermen” for the period
from 1733-43 are bound with the rough manuscript minutes of the Quarter
Sessions, 1722-42/3, NYHR.

19. F r the general approach to bail throughout the period, see J. Goebel & T.o
Naughton,  supra note 2, at 497-506.
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reminded them that the act was intended for use against vagrants
a n d o t h e r s u n a b l e t o m a i n t a i n t h e m s e l v e s i n j a i l , t o p r e v e n t a
charge on the county. The summary jurisdiction, he wrote, “must
n o t b e e x t e n d e d b e y o n d t h a t , a s i t d e s t r o y s t h e t r i a l b y J u r y . ”
K e m p e w e n t s o f a r a s t o s t a t e t h a t “ i t m a y a t l e a s t b e d o u b t e d
w h e t h e r t h e A c t b e n o t i n i t s e l f v o i d f o r i t s r e p u g n a n c y t o t h e

2 0L a w s a n d fi r s t P r i n c i p l e s o f t h e C o n s t i t u t i o n , ” t h o u g h h e h a d
e x p r e s s e d n o s u c h o f fi c i a l d o u b t s t h e p r e c e d i n g y e a r , w h e n t h e
jurisdiction had been extended. The entire incident suggests that
summary justice was acceptable in New Y rk as a matter of classo
justice, restricted to the mass of propertyless defendants, helpful
as a measure of public economy, and if not theoretically at least

21practically distinct from other infringements on the jury right.

Another persistent feature of the system of criminal justice,
w h i c h a l s o a p p e a r e d t o c o n t e m p o r a r y o p i n i o n a s a s e r i o u s
s y s t e m i c w e a k n e s s , w a s t h e h i g h r a t e o f r e s i s t a n c e t o t h e
authority of the law’s enforcers. In New Y rk, as in several othero

22colonies for which evidence is available, the substantive pattern
o f c r i m i n a l l a w e n f o r c e m e n t i n c l u d e d h i g h r a t e s o f p r o s e c u t i o n
f o r c o n t e m p t o f p u b l i c a u t h o r i t i e s , i n c l u d i n g p a r t i c u l a r l y t h o s e
public officials such as sheriffs who performed the policing role,
t h a t o f i n t r o d u c i n g o f f e n d e r s t o t h e c r i m i n a l j u s t i c e s y s t e m .
According to Greenberg, roughly 6% of the surviving prosecution

________________________________________________________________________
20. Letter to Benajah Strong, Selah Strong, and Richard W odhull, dated June 9o

1769, J.T. Kempe Letters, NYHS.

21. F r a c o m p a r a t i v e a s s e s s m e n t o f t h e m o t i v e s l e a d i n g to expand e d u s e o fo
s u m m a r y j u r i s d i c t i o n i n t h e c r i m i n a l p r o c e d u r e s y s t e m s o f B r i t i s h N o r t h
A m e r i c a d u r i n g t h e e i g h t e e n t h c e n t u r y , s e e M o g l e n , T k i n g t h e F i f t h :a
Reconsidering the Origins of the Privilege Against Self-Incrimination, ?? Mich. L.
Rev. ??, ?? (1994).

22. See, e.g., A.P. Scott, Criminal Law in Colonial Virginia 171-74 (1930); D.J.
S p i n d e l , C r i m e a n d S o c i e t y i n N o r t h C a r o l i n a , 1 6 6 3 - 1 7 7 6 , a t 5 6 t a b l e 2
(1989). Unfortunately Scott’s evidence is impressionistic, and Spindel’s data,
for a variety of technical reasons, must be used with great care. See Moglen,
Book Review, 1 Georgia J. Southern Leg. Hist. 175 (1990).  T the extent thato
comparisons can be made, Spind e l ’ s q u a n t i tative data concerning rates of
prosecution for contempt offenses are within the range (5-10%) suggested
f o r N e w Y r k b y G r e e n b e r g , w h i l e t h e c a s e s r e c o u n t e d b y S c o t t a so
r e p r e s e n t a t i v e r e v e a l m a n y o f t h e s a m e p a t t e r n s f o u n d i n t h e N e w Y r ko
prosecutions.
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r e c o r d s c h a r g e c o n t e m p t o f a u t h o r i t y , a n d o f t h o s e m o r e t h a n
2370% were for assaults on officers of the law.

I n N e w Y r k , h o w e v e r , i n a d d i t i o n t o t h e f o r m s o f s m a l l -o
s c a l e i n t e r f e r e n c e w i t h t h e m i n i o n s o f t h e l a w , t h e r e w e r e a l s o
r e c u r r e n t i n t e r v a l s o f l a r g e - s c a l e r i o t o u s r e s i s t a n c e t o l o c a l
g o v e r n m e n t a l p o w e r . A s G o e b e l s u c c i n c t l y p u t s i t , “ [ t ] h e
impression one gains from the records of the criminal courts for
the period after the French and Indian W r is one of a general anda

24nearly continuous state of riot throughout the province.” While
 this is an exaggeration for effect, organized opposition to the local

p o w e r s o f l a w e n f o r c e m e n t i s a l e i t m o t i f i n t h e h i s t o r y o f t h e
p r o v i n c e , b e g i n n i n g i n t h e L e i s l e r i a n p e r i o d a n d c e r t a i n l y
intensifying in the decade before independence.  Rioting against
l a n d l o r d s i n t h e u p p e r H u d s o n V l l e y o c c u r r e d s p o r a d i c a l l y i na
the 1750s and ‘60s, breaking out with particular force in the riots

25of 1766.

W h a t e v e r m a y u l t i m a t e l y b e s a i d a b o u t t h e c a u s e s o f
agrarian rioting in New Y rk in the eighteenth century, resistanceo
t o l o c a l l e g a l a u t h o r i t y r e p r e s e n t e d b y t h e m a n y i n d i v i d u a l
c o n t e m p t p r o s e c u t i o n s s t e m m e d , i n t h e l a r g e s t s e n s e , f r o m t h e
s y s t e m ’ s e n o r m o u s r e l i a n c e o n l a y j u s t i c e s o f t h e p e a c e . T h e
breadth of the justices’ authority was astonishing, involving as it
d i d n o t o n l y c r i m i n a l e n f o r c e m e n t b u t a l s o a f u l l r a n g e o f
a d m i n i s t r a t i v e b u s i n e s s q u i t e o u t s i d e t h e r e a l m o f t h e c r i m i n a l
law:

By provincial statute, by usage and by imitation of
E n g l i s h p r a c t i c e , a s t a g g e r i n g c o m p l e x o f d u t i e s
w a s g r a d u a l l y l o a d e d u p o n o r a s s u m e d b y t h e
o f fi c i a l s . T h e y s u p e r v i s e d c h u r c h w a r d e n s ,

________________________________________________________________________
23. See D. Greenberg,  supra note 2, at 89 table 12, 158.

24. J. Goebel & T. Naughton,  supra note 2, at 86.

25. Concerning the land riots in and around Livingston manner in the 1750s, see
ch. 3; for two quite distinct views of the “great rebellion” of 1766, see S.B.
Kim, Landlord and T nant in Colonial New Y rk 346-416 (1978); I. Mark,e o
Agrarian Conflicts in Colonial New Y rk, 1711-1775, at 131-63 (1940).  Ono
the legal consequences of the 1766 outbreak, see Moglen, Treason and Riot in
the New Y rk “Rebellion” of 1766: the Trial of Elisha Cole (forthcoming).o
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c o n s t a b l e s , c o r o n e r s , t a x c o l l e c t o r s a n d a s s e s s o r s ,
r o a d c o m m i s s i o n e r s a n d o v e r s e e r s o f t h e p o o r .
T h e y h a d s o m e p a r t i n t h e e n f o r c e m e n t o f l a w s
r e l a t i n g t o f e r r i a g e , m i l i t i a , f o r t i fi c a t i o n s , p o o r
r e l i e f , f e n c i n g , r o a d s , t r a f fi c , p e d d l i n g , r e v e n u e ,
m a r i t i m e m a t t e r s , I n d i a n s , s l a v e s , h u n t i n g a n d

26game, nuisances, fire, health, and medicine.

If the New Y rk JPs were truly, in Maitland’s phrase, the “rulerso
o f t h e c o u n t y , ” t h e y l a c k e d t h e g r e a t a d v a n t a g e o f c e n t u r i e s o f
i n c u l c a t e d d e f e r e n c e t o t h e s q u i r e a r c h y f r o m w h i c h E n g l i s h J P s
were draw n . L a y o f fi c i a ls charged with a multiplicity of duties
w i l l b e s u r e t o s t e p o n a m u l t i t u d e o f t o e s , a n d n o o n e
( a d m i n i s t r a t i o n i n c l u d e d ) e x p e c t e d J P s t o o p e r a t e w i t h p e r f e c t
efficiency, honesty, or fairness. One can only speculate that the
r e s u l t , p a r t i c u l a r l y i n t h e f r a c t i o u s p o l i t i c a l e n v i r o n m e n t o f
p r o v i n c i a l N e w Y r k , w a s t h e p r o v i s i o n o f f e r t i l e s o i l f o ro

27individual acts of resistance and contempt.

V i o l e n t r e s i s t a n c e t o t h e c r i m i n a l l a w ’ s o f fi c e r s m a y h a v e
b e e n a s e r i o u s c o n s t r a i n t o n t h e s y s t e m ’ s d e v e l o p m e n t , b u t
v i o l e n c e w a s h a r d l y l i m i t e d t o a t t a c k s o n c o n s t a b l e s . N e w
Y r k e r s , l i k e s o m e b u t n o t a l l o f t h e o t h e r c o l o n i s t s i n B r i t i s ho

2 8N o r t h A m e r i c a , h a d a s t r o n g a p p a r e n t p r o p e n s i t y t o a s s a u l t .
All observers agree that the criminal dockets of the colony were
strongly tilted in the direction of crimes of personal violence short

29of homicide. The system of criminal justice thus evolved to deal
________________________________________________________________________
26. J. Goebel & T. Naughton,  supra note 2, at 110.

27. I t w o u l d b e h i g h l y d e s i r a b l e t o p r o v i d e a m o r e t h o r o u g h l y - g r o u n d e d
account of the relationship between the role of the JPs in local government
and the rate of resistance to law enforcement.  Unfortunately we have no
adequate comparative study of the JPs and their role in local government in
B r i t i s h North America. So m e c o m p a r a t i v e s e r i e s o f p r o s e c u t i o n r a t e s f o r
contempt of authority are available, see supra note 22, but these are not even
mathematically comparable, owing to discrepancies in coding practice, and
at best provide little substantive insight. Thus are we impoverished by the
decline of qualitative legal history in the Goebel mold.

28. See, e.g., D.J. Spindel,  supra note 22, at 57 table 3.

29. Greenberg’s numbers are here in accord with all available literary evidence
known to me. Assault was the most heavily prosecuted single category of
offense in provincial New Y rk; assault offenses amounted to more than 21%o
of the total of surviving prosecution records. D. Greenberg, supra note 2, at
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p r i m a r i l y w i t h c r i m e s o f p e rsonal violence, di r e c t e d b o t h a t t h e
citizenry and at the institutions and officers of the law itself.

A l o n g w i t h t h e e x t e r n a l s t r u c t u r a l c h a r a c t e r i s t i c s o f t h e
s o c i e t y w i t h i n w h i c h t h e c r i m i n a l l a w s y s t e m w a s e m b e d d e d ,
there were the long-term internal characteristics of the system so
consistently observed throughout the period from 1691-1776 that
they can be called commitments.  Difficult though it might be to
o f f e r d i r e c t l i t e r a r y e v i d e n c e t h a t t h e s y s t e m ’ s m a n a g e r s
consciously regarded these commitments as essential features of
t h e s y s t e m , t h e i r c o n d u c t l e a v e s u s i n n o d o u b t o f t h e s h a r e d
assumptions.

First and most general among the commitments was that to
the Englishness of the system. Of the essentially English nature of
t h e l a w ’ s i n s t i t u t i o n s , p r o c e d u r e s , p r a c t i c e s , a n d d o c t r i n e s ,
i n c r e a s i n g l y s o p h i s t i c a t e d b u t a l w a y s i n a n u n s w e r v i n g l y
A n g l i c i z i n g d i r e c t i o n , i t w a s G o e b e l ’ s p u r p o s e t o c o n v i n c e t h e
community of historians, and he has done so. The creation of the
p r o v i n c i a l S u p r e m e C o u r t i n 1 6 9 1 w a s i t s e l f t h e o u t c o m e o f a
p r o c e s s o f A n g l i c i z a t i o n , c e n t r a l i z i n g t h e i n s t i t u t i o n s o f j u s t i c e
and reducing to homogeneity t h e i n i t i a l l y h ighly heterogeneous
legal institutions of the Anglo-Dutch period, from 1664 to the end
of Leisler’s rebellion. The institutions of local government created
a f t e r 1 6 9 1 , i n c l u d i n g t h e r e p l a c e m e n t o f t h e t o w n c o u r t s o f
Puritan Long Island by appointed JPs, marked not only a step in
the political reduction of “New England democracy,” but also a
triumph of English procedures over the substantive unfamiliarity
o f t h e N e w Y r k e n v i r o n m e n t . T h e a t t e m p t t o fi n d a s i n g l eo
i n d i v i s i b l e m o m e n t o f r e c e p t i o n i n t h e A m e r i c a n l e g a l p a s t h a s
perhaps ruined more legal histories than any other vain form of

________________________________________________________________________
54 table 5.  Rates of prosecution were roughly equal in city and country.  In
the city, theft offenses rivaled assaults in frequency of prosecution, while in
the country offenses against public order (Greenberg’s category for riot and
s o m e n o n v i o l e n t o f f e n s e s a g a i n s t j u s t i c e ) w e r e s l i g h t l y m o r e h e a v i l y
p r o s e c u t e d . I d . D i s a g g r e g a t i o n o f G r e e n b e r g ’ s fi g u r e s , a n d s o m e
chronological correction for riot indictments in the 1760s, would probably
establish that even here assaults were the dominant class of offenses.  It is
n o t s u r p r i s i n g t h a t t h e f t o f f e n s e s w e r e t h e p r e d o m i n a n t c l a s s o f o f f e n s e s
charged against female defendants.  Id. at 50 table 4.
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e f f o r t , b u t i t c a n b e c o n fi d e n t l y a s s e r t e d t h a t t h e N e w Y r k e r so
who enacted the “Charter of Libertyes a n d P r i v i l e d g e s ” i n 1683
and who restated it in 1691 sought to establish their entitlement to
t h e r i g h t s o f E n g l i s h m e n , a n d r e g a r d e d c o n v e r g e n c e o n

30common-law institutions in that light. F r Goebel, the Englishryo
o f N e w Y r k ’ s c r i m i n a l l a w w a s t h e c o n s e q u e n c e n e i t h e r o fo
r e c e p t i o n n o r o f i m i t a t i o n , b u t w a s i n s t e a d t h e o u t c o m e o f t h i s
c o n t i n u i n g p r o c e s s o f s e c u r i n g E n g l i s h m e n ’ s r i g h t s b y
Englishmen’s procedures:

W h a t t a k e s p l a c e c a n n o t b e d e s c r i b e d a s a
d e v e l o p m e n t i n t h e s e n s e o f a n e v o l u t i o n w h e r e
t h e i d e a s a r e n a t i v e b o r n a n d a r e m o l d e d b y t h e
c o u r t s i n t o r u l e s w h i c h i n t u r n b e c o m e t h e
s u b s t a n c e o f f u t u r e p r o c r e a t i o n . R a t h e r i s t h e
p r o c e s s o n e o f b e c o m i n g f a m i l i a r w i t h a n d
adopting a gradually increasing number of details
from the existing body of common law dogma, the
p r a c t i c e o f E n g l i s h c o u r t s a n d t h e p r o f e s s i o n a l
t r a d i t i o n s . … F r o m t h e s t a n d p o i n t o f E n g l i s h
lawyers or officials this must have seemed simply a
p r o c e s s o f i m i t a t i o n , b u t t h e c o l o n i s t s , w h o w e r e
u n d e r s o m e l i m i t a t i o n a n d c o n t r o l i n t h e i r l a w -
b u i l d i n g , w o u l d h a v e b e e n j u s t i fi e d i n r e g a r d i n g
w h a t t h e i r c o u r t s w e r e a b o u t i n t h e l i g h t o f o u r
o w n fi g u r e , a s a p r o c e s s o f a c c r e t i o n , f o r a s
E n g l i s h m e n t h e y r e g a r d e d t h e m s e l v e s a s e n t i t l e d
t o t h e c o m m o n l a w , a n d t h e c o u r t s w e r e s i m p l y
making it their own as the need arose. Indeed, the
e i g h t e e n t h c e n t u r y i s w e l l a l o n g b e f o r e t h e r e a r e
signs that provincial law is conceived as something

31discrete.

If the criminal law’s participation in the Anglicizing process,
h o w e v e r , h a d d e p e n d e d s o l e l y o n t h o s e t o w h o m t h e
c o m m i s s i o n s o f t h e p e a c e i s s u e d , t h e c o m m i t m e n t t o E n g l i s h r y
w o u l d h a v e rested on a very i n s e c u r e f o o t i n g . E t h n i c d i v e r s i t y
a n d g e o g r a p h i c d i s p e r s i o n w e r e , a s t h e y a l w a y s w e r e i n t h e
________________________________________________________________________
30. On the Charter of 1683 and its relation to the Anglicizing process, see id.;

Lovejoy, Equality and Empire: The New Y rk Charter of Liberties, 1683, 21 WMQo
3d ser. 493-565 (1964).

31. J. Goebel & T. Naughton,  supra note 2, at 72.
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p r o v i n c i a l h i s t o r y o f N e w Y r k , p o w e r f u l b a r r i e r s t o e a s yo
consolidation of cultural control.  Procedural institutions for the
p o l i t i c a l d i r e c t i o n o f t h e s y s t e m w e r e n e c e s s a r y , a n d i t i s n o
surprise that the institutions elected were English to the marrow.

C ontemporary common lawyers expect central i z e d c o n t r o l
o v e r t h e c r i m i n a l a d j u d i c a t i o n p r o c e s s t o b e e x p r e s s e d t h r o u g h
t h e a p p e l l a t e c o u r t s , b u t b r o a d a p p e l l a t e j u r i s d i c t i o n i s n o t t h e
only approach to ensuring uniformity of application in difficult or

32controversial cases.    The English alternative to criminal appeal
was transfer of difficult or important cases into courts comprised
of judges of the central courts. The use of jurisdictional transfer
in New Y rk was so crucial to the entire functioning of the judicialo
s y s t e m t h a t w e m u s t r e g a r d t r a n s f e r j u r i s d i c t i o n n o t j u s t a s a

33species of Englishry, but as a basic commitment in its own right.

T r a n s f e r j u r i s d i c t i o n i n N e w Y r k f o l l o w e d e s s e n t i a l l y t h eo
m o d e l r e l a t i n g E n g l i s h Q u a r t e r S e s s i o n s a n d A s s i z e s a t t h e
opening of the eighteenth century.  The step taken after 1692 to
e s t a b l i s h c i r c u i t - r i d i n g b y t h e J u s t i c e s o f t h e S u p r e m e C o u r t
allowed both the development of a nisi prius jurisdiction in civil
cases and a criminal jurisdiction that combined central authority
i n t h e p e r s o n o f t h e A s s i z e J u s t i c e w i t h l o c a l a u t h o r i t y i n t h e
pe r s o n s o f t h e a s s o c i a t e d J P s , and local knowledge, represented
________________________________________________________________________
32. Americans in particular find it hard to recollect that not until 1907 did Great

Britain provide for a general appellate jurisdiction in criminal cases.

33. T h i s c e n t r a l i m p o r t a n c e o f t r a n s f e r j u r i s d i c t i o n i s i n e v i t a b l y d i f fi c u l t t o
express through the medium of aggregate quantitative analysis.  Studies like
Greenberg’s, which deal primarily in the statistical analysis of populations of
cases drawn from several courts, are notoriously insensitive to the relations
a m o n g c o u r t s . G r e e n b e r g , d e s p i t e t h e ex a m p l e o f G o e b e l a n d N a u g h t o n
w h i c h i s c o n s t a n t l y b e f o r e h i m , n o w h e r e d i s c u s s e s t h e m e c h a n i s m s o f
t r a n s f e r j u r i s d i c t i o n , a n d d o e s n o t p r o v i d e a n y o f t h e q u a n t i t a t i v e
generalizations upon which a larger view of Goebel’s qualitative analysis of
transfer might be predicated.  Indeed, we may even suspect that Greenberg’s
i n s e n s i t i v i t y t o t r a n s f e r h a s c a u s e d h i m t o i d e n t i f y a s d i f f e r e n t c a s e s
i n d i c t m e n t s f o u n d a t S e s s i o n s a n d t r i e d a t A s s i z e s o r a t t h e b a r o f t h e
Supreme Court. See D. Greenberg, supra note 2, at 209-10 n.13 (use of “the
standard IBM ‘Sort’ program” to generate a list of party names for analysis
of recidivism).  Greenberg’s problem is made more severe by the fact that
transfers are frequently not noted in the records of either court.  Only precise
q u a l i t a t i v e a n a l y s i s o f t h e m i n u t e s d i s c l o s e s t h e c o n n e c t e d n a t u r e o f t h e
cases.  See J. Goebel & T. Naughton,  supra note 2, at 150.
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b y t h e j u r y o f t h e v i c i n a g e . I n i t i a t i o n o f c r i m i n a l p r o s e c u t i o n s ,
whether through indictment or presentment, occurred at General
S e s s i o n s . T h e r e a f t e r , c a p i t a l c a s e s a n d c a s e s p r e s e n t i n g s p e c i a l
legal or political difficulties were transferred to the Assizes or to
t h e b a r o f t h e S u p r e m e C o u r t i t s e l f . T r a n s f e r m i g h t o c c u r i n
s e v e r a l p r o c e d u r a l g u i s e s : b y d e l i v e r y o f t h e i n d i c t m e n t t o t h e
A s s i z e a t t h e h a n d s o f a j u s t i c e o r clerk of the pea c e ( t r a n s f e r a
p r o p r i a m a n u ) , b y w r i t o f c e r t i o r a r i , b y f r a m i n g a C r o w n
information upon presentment in the country, or by defendant’s
recognizance at Sessions to appear and answer the indictment at

3 4A s s i z e s o r t h e Supr e m e C o u r t b a r . W h e r e t h e J P s a t S e s s i o n s
decided on their own that a case lay beyond their competence—
w h i c h p r i m a r i l y m e a n t t h a t t h e d e f e n d a n t w a s c h a r g e d w i t h
capital offenses, or with one of the other offenses which, although
not capital, were reserved to the royal courts in England, such as
p e r j u r y o r f o r g e r y — t r a n s f e r o r d i n a r i l y o c c u r r e d a p r o p r i a m a n u ,
t h o u g h s u c h t r a n s f e r w a s c o m p a r a t i v e l y i n f r e q u e n t i n E n g l i s h

35practice.      T h e o t h e r m a j o r r o u t e o f t r a n s f e r for felony was the
i s s u a n c e o f a w r i t o f c e r t i o r a r i ; m i s d e m e a n o r s w e r e o r d i n a r i l y
r e m o v e d t h r o u g h t h e r e c o g n i z a n c e d e v i c e o n m o t i o n o f t h e
j u s t i c e s , t h o u g h f e w m i n o r c a s e s a p p a r e n t l y l o d g e d i n t h e

36superior tribunals without writ. Certiorari was available to the
A t t o r n e y G e n e r a l a s o f r i g h t i n a l l c a s e s , a n d , a s i n E n g l a n d ,
Sessions might in the discretion of the justices grant removal by

37certiorari at the instance of the defendant.

T h e c o m m i t m e n t t o t h e t r a n s f e r m e c h a n i s m i n N e w Y r ko
strengthened not only the power of the central court, but also the
p r o s e c u t o r i a l p o w e r o f t h e A t t o r n e y G e n e r a l . A l t h o u g h t h e
r e s o u r c e s a v a i l a b l e f o r c e n t r a l i z e d p r o s e c u t i o n w e r e a l w a y s

________________________________________________________________________
34. The technical details are as always splendidly reconstructed id. at 147-63.

35. See 2 M. Hale, Pleas of the Crown 210, 213-14. (1778 ed.); J. Goebel & T.
Naughton,  supra note 2, at 148.

36. Id. at 152-53.

37. F r the English practice see 2 Hawkins’ Pleas of the Crown c. 27, §§27-39o
(1787 ed.); for examples of defendants’ removal in New Y rk, by certiorari oro
b y h a b e a s c o r p u s — t h e a l t e r n a t i v e r o u t e — s e e J . G o e b e l & T . N a u g h t o n ,
supra note 2, at 155-56 & n.71-72.
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slight, the Attorney General’s control was enhanced not only by
t h e a u t o m a t i c t r a n s f e r s , b u t m o r e i m p o r t a n t l y b y t h e
d i s c r e t i o n a r y a u t h o r i t y t o r e m o v e t r i a l f o r s u p e r v i s o r y r e a s o n s .
T h i s s i n g l e p o w e r a c c o u n t s f o r t h e i n w a r d - l o o k i n g u s e o f t h e
c r i m i n a l j u s t i c e s y s t e m t o p o l i c e i t s o w n o f fi c e r s , f o r t h e
indictment of public officials for neglect or failure of duty was the
primary means of exertion of administrative control, and to these
prosecutions the removal authority was sine qua non. Greenberg
r e p o r t s 1 9 9 p r o s e c u t i o n s o f p u b l i c o f fi c i a l s f o r n o n f e a s a n c e o r
m a l v e r s a t i o n , a m o u n t i n g t o s l i g h t l y u n d e r 4 % o f t h e c a s e
p o p u l a t i o n . C o n v i c t i o n s r e s u l t e d f r o m 7 8 % o f t h e i n d i c t m e n t s ,
more than two thirds of which were brought against officials in

38the counties.

T h e p r o s e c u t i o n o f p u b l i c o f fi c i a l s w a s o n l y o n e o f t h e
expressions o f a b r o a d e r c o mmitment of the provincial criminal
j u s t i c e s y s t e m — a c o n s t a n t a n d e v i d e n t u s e o f t h e p r o s e c u t o r i a l
a p p a r a t u s f o r t h e p u r p o s e o f i m p o s i n g o r r e s t o r i n g p o l i t i c a l
s t a b i l i t y , o r a t l e a s t s t a b i l i t y a s i t a p p e a r e d t o t h e r e g n a n t
g o v e r n o r . I t i s e s s e n t i a l t o a n y c o m p l e t e i n t e r p r e t a t i o n o f t h e
d e v e l o p m e n t o f t h e c r i m i n a l l a w i n c o l o n i a l N e w Y r k t h a t t h eo
p r o v i n c e w a s r e c u r r e n t l y t h e s c e n e o f c o n t r o v e r s i a l a n d
t u m u l t u o u s p o l i t i c a l t r i a l s , i n w h i c h t h e g o v e r n m e n t p r o t e c t e d
i t s e l f a g a i n s t d i s r u p t i v e o p p o s i t i o n t h r o u g h t h e m e c h a n i s m o f
c r i m i n a l p r o s e c u t i o n . T h e t r i a l s o f L e i s l e r , B a y a r d , Z e n g e r ,
Prendergast, and others marked crucial e p i s o d e s i n the political
history of the province, and if their effect on the technical details
o f d o c t r i n e o r p r o c e d u r e w a s n o m o r e p r o f o u n d t h a n t h o s e o f
isolated trials usually are, they nonetheless exemplified the tone
o f a s y s t e m w h o s e d e v e l o p m e n t w a s m u c h i n fl e c t e d b y t h e
continuous political ferment of this most fractious colonial polity.

T h e c o m m i t m e n t t o t h e u s e o f p u b l i c p r o s e c u t i o n f o r t h e
achievement of political objectives assured recurring tension over
________________________________________________________________________
38. D . G r e e n b e r g , s u p r a  n o t e 2 , a t 8 9 t a b l e 1 2 , 5 4 t a b l e 5 . O n c e a g a i n

G r e e n b e r g ’ s i n s e n s i t i v i t y t o v e n u e o f t r i a l i s c o s t l y . T h e e f f e c t i v e n e s s o f
transfer as a prosecutorial device for administrative control would best be
tested by comparing the outcomes of removed and unremoved cases.
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t h e A t t o r n e y G e n e r a l ’ s d i s c r e t i o n i n t h e e m p l o y m e n t o f
informations in the prosecution of misdemeanors. Offenses such
a s l i b e l , b r i b e r y , a n d v i o l a t i o n s o f r e v e n u e l a w s m i g h t b e
p r o s e c u t e d b y i n f o r m a t i o n i n t h e n a m e o f t h e C r o w n ; o t h e r
offenses might be brought before the courts by information when
the Attorney General chose to proceed in the interest of a private
c o m p l a i n a n t . I n e i g h t e e n t h - c e n t u r y E n g l i s h p r a c t i c e , t h e s e t w o
p r o s e c u t o r i a l f u n c t i o n s w e r e d i s t i n c t ; t h e A t t o r n e y G e n e r a l
e x h i b i t e d i n f o r m a t i o n s i n t h e K i n g ’ s n a m e , a n d d i d s o w i t h o u t
any check on his authority. The Master of the Crown Office acted
as prosecutor on behalf of private complainants, and from late in
t h e s e v e n t e e n t h c e n t u r y h i s d i s c r e t i o n i n b r i n g i n g s u c h
i n f o r m a t i o n s w a s s t r i c t l y l i m i t e d b y t h e s t a t u t o r y r e q u i r e m e n t
t h a t K i n g ’ s B e n c h a p p r o v e t h e fi l i n g o f C r o w n O f fi c e

39informations. In New Y rk, where the Crown Office remainedo
u n d e v e l o p e d , t h e A t t o r n e y G e n e r a l r e t a i n e d c o m p l e t e
d i s c r e t i o n a r y c o n t r o l o v e r b o t h p r o s e c u t i o n s b y i n f o r m a t i o n i n
t h e K i n g ’ s n a m e a n d p r o s e c u t i o n s b r o u g h t b y i n f o r m e r -

40complainants. F r the latter functions the Attorney General waso
entitled to fees; in the instance of violations of the revenue laws
p a r t i c u l a r l y , a s w e l l a s s o m e o t h e r o f f e n s e s , t h e i n f o r m e r -
c o m p l a i n a n t w a s a l s o e n t i t l e d t o a s h a r e o f t h e fi n e s c o l l e c t e d .
E c o n o m i c i n c e n t i v e s t h u s e x i s t e d t o c o m m e n c e p r o s e c u t i o n s b y
i n f o r m a t i o n w h i c h t h e s e g m e n t s o f t h e c o m m u n i t y r e p r e s e n t e d
o n g r a n d j u r i e s w o u l d n o t h a v e c o u n t e n a n c e d . T h e p o l i t i c a l
character of some prosecutions undertaken by Attorneys General
ensured that voices would be raised against this short-circuiting
of the grand jury system, even in ostensibly nonpolitical cases.

P r o s e c u t i o n b y i n f o r m a t i o n p r e s e n t e d t w o d i s t i n c t
p a t h o l o g i e s i n t h e p o l i t i c a l c o n t r o l o f t h e p r o s e c u t o r i a l s y s t e m .
________________________________________________________________________
39. S e e 4 & 5 W m . & M . c . 1 8 ( 1 6 9 2 ) . T h e s t a t u t e r e q u i r e d s u b m i s s i o n o f

affidavits in support of motion for permission to proceed by information.
The e f f e c t w a s t o t r a n s f e r t he prosecutorial discretion wholesale from the
Crown Office to King’s Bench. Since the Act of 1692 did not mention the
colonies, it was not in force in provincial New Y rk.o

40. The use of the information as an alternative to indictment was specifically
accepted in the Judiciary Act of 1691, which provided for Supreme Court
r e m o val of “any Judgemen t I n f o r m a t i o n o r I n d i c t m e n t ” f r o m t h e i n f e r i o r
courts.  See 1 NY Col Laws 229.
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E x h i b i t i n g a n i n f o r m a t i o n i n t h e n a m e o f t h e K i n g a f f o r d e d
a d m i n i s t r a t i o n a n o p p o r t u n i t y t o p r o s e c u t e p o l i t i c a l o p p o s i t i o n
without the checking function of presentment to a grand jury. As
in the seditious libel prosecution of John P ter Zenger in 1735, thise
m o d e o f p r o c e d u r e r e m o v e d t h e m o d e r a t i n g i n fl u e n c e o f t h e

4 1grand jury in political prosecuti o n s . T h e e x h i b i t i o n o f p r i v a te
i n f o r m a t i o n s , i n w h i c h b o t h t h e A t t o r n e y G e n e r a l a n d t h e
complainant had a financial stake in the outcome, threatened, at
l e a s t i n t h e o p i n i o n s o f t h e m e r c a n t i l e e s t a b l i s h m e n t , t h e
d e v e l o p m e n t o f a n o r g a n i z e d e x t o r t i o n s y s t e m . P r e s s u r e t o
r e s t r a i n t h e s y s t e m o f p r o s e c u t i o n b y i n f o r m a t i o n w a s t h u s a
r e c u r r e n t f e a t u r e o f t h e l a n d s c a p e , a n d o n e o f t h e f e w a r e a s i n
w h i c h s i g n i fi c a n t c h a n g e i n c r i m i n a l p r o c e d u r e d o c t r i n e w a s
undertaken by the provincial legislature.

T h e fi r s t a t t e m p t a t r e d u c i n g t h e A t t o r n e y G e n e r a l ’ s
d i s c r e t i o n i n e x h i b i t i o n o f i n f o r m a t i o n s o c c u r r e d u n d e r t h e
B u r n e t a d m i n i s t r a t i o n . I n 1 7 2 7 t h e A s s e m b l y p a s s e d a s t a t u t e ,
l a t e r d i s a l l o w e d a t W h i t e h a l l , t h a t w o u l d h a v e r e q u i r e d t h e
consent of the Governor and Council in all cases of prosecution
by information, and fined the Attorney General £100 for initiating

42prosecution without such permission. Governor Burnet, in his
r e p o r t t o t h e P r i v y C o u n c i l a c c o m p a n y i n g t h e s t a t u t e ,
characterized this measure as “levelled at the Attorney General,”
a n d a t t r i b u t e d i t s p a s s a g e t o m e r c a n t i l e h o s t i l i t y t o R i c h a r d
Bradley’s prosecutorial activities, which Burnet intimated he too

4 3t h o u g h t m o t i v a t e d p r i m a r i l y b y a d e s i r e f o r p e c u n i a r y g a i n .
________________________________________________________________________
41. This and other aspects of the Zenger case are more thoroughly discussed in

Chapter 2, supra.

42. An Act for Preventing Prosecutions by Informations, November 25 1727, 2
NY Col Laws 406.  The proceedings of the Assembly, material in light of the
claims made by Bradley and Burnet to the Board of Trade, can be found at 1
Jour Ass NY 566, 568.

43. “ T h i s i s l e v e l l e d a t t h e A t t o r n e y G e n e r a l w h o h a s i n d e e d b e e n v e r y
v e x a t i o u s a n d i n d u s t r i o u s t o m a k e u s e o f t r i fl i n g p r e t e n s e s t o b r i n g h i m
b u s i n e s s i n a v e r y m e a n a n d s o r d i d m a n n e r . ” P R O C O 5 / 1 0 9 2 / 6 2 .
B r a d l e y ’ s r e p o r t t o t h e B o a r d o f T r a d e , t o t h e s a m e e f f e c t b u t o f c o u r s e
without the intimation of cupidity on his own part, can be found in PRO CO
5 / 1 0 9 2 / 6 4 . T h o p i n i o n o f c o u n s e l , F r a n c i s F n e , t o t h e B o a r d o f T r a d ea
advising disallowance of the ordinance is in PRO CO 1054/279, dated June 5
1728.
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T h e d i s a l l o w a n c e o f t h e 1 7 2 7 A c t b y n o m e a n s e n d e d t h e
c o n t r o v e r s y . I n 1 7 3 4 , d u r i n g t h e h e i g h t o f p a r t i s a n c o n fl i c t
b e t w e e n C o s b y a n d t h e M o r r i s i t e s t h a t w o u l d e n d i n t h e
prosecution of Zenger, the Assembly passed a measure restrictive
o f C r o w n i n f o r m a t i o n s , w h i c h f a i l e d t o s e c u r e a s s e n t b y t h e

44Governor and Council. Again in 1743, the Assembly considered
t w o m e a s u r e s r e s t r a i n i n g C r o w n i n f o r m a t i o n s , a p p a r e n t l y i n
response to another spate of prosecutions of local sheriffs and JPs
f o r f a i l u r e t o r a i s e t a x e s f o r s u p p o r t o f t h e j a i l s , o n e o f w h i c h
passed the Assembly but failed, as might have been expected, in

45the Council. There matters rested for another ten years, until a
further outbreak of hostility to informations prosecuting private
complaints finally resulted in legislation in 1754.

T h i s e p i s o d e , t o o , b e g a n w i t h o p p o s i t i o n f r o m t h e C i t y ’ s
m e r c a n t i l e e l i t e t o t h e C r o w n O f fi c e a c t i v i t i e s o f a n A t t o r n e y
General spurred to activity in part by the profit motive.  William
Kempe, at the beginning of his career, saw an opportunity to fund
h i m s e l f a n d h i s o f fi c e t h r o u g h r e d u c t i o n o f t h e b a c k l o g o f

4 6i n f o r m e r p r o s e c u t i o n s l e f t b y h i s p r e d e c e s s o r . T h i s a c t i v i t y ,
a c c o r d i n g t o W i l l i a m S m i t h , J r . , “ e x c i t e d t h e d i s g u s t o f s o m e
m e r c h a n t s o f d i s t i n c t i o n , b y l e n d i n g t o o e a s y a n e a r t o t r i fl i n g

4 7c o m p l a i n t s , a n d i n f o r m e r s o f v e r y s l i g h t c h a r a c t e r . ” A s t h e
l a n g u a g e o f S m i t h ’ s c o n t e m p o r a n e o u s c o m m e n t a r y s u g g e s t s ,
merchants who might have expected a sympathetic hearing from
t h e i r p e e r s i n t h e g r a n d j u r y d i s l i k e d t h e p o w e r i n f o r m a t i o n
prosecution afforded “slight characters.”  This was true not only
with respect to evasions of the revenue laws.  A further political
c o n t r o v e r s y d e v e l o p e d o u t o f K e m p e ’ s p r o s e c u t i o n o f f o u r
socially well-connected young men for sexual assault on a young
woman of humble antecedents.  The defendants—John Lawrence,
________________________________________________________________________
44. See 6 NY Col Docs 17-18.

45. F r earlier prosecutions of this kind, see supra note 13.  On the proposedo
legislation, see J. Goebel & T. Naughton,  supra note 2, at 376.

46. The relation between prosecutorial discretion and the underfunding of the
Attorney General’s office is discussed in Chapter 2, supra.

47. 2 W. Smith, Jr., History of the Province of New-Y rk 176 (M. Kammen ed.o
1972).
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Jr., Charles Arding, Cornelius Livingston, and Henry Oudenarde,
a moneyed and well-wired quartet—had allegedly not only raped
Mary Anderson, but had tried to frame her mother on charges of
receiving stolen goods in order to discredit the two as witnesses

4 8a g a i n s t t h e m . A c q u i t t e d a t t r i a l , t h e d e f e n d a n t s a n d t h e i r
s u p p o r t e r s w e n t o n t h e o f f e n s i v e w i t h a n i n d i c t m e n t f o r
maladministration against Kempe, who successfully defended the
p r o p r i e t y o f p r o s e c u t i o n b y i n f o r m a t i o n i n t h e S u p r e m e C o u r t ,

4 9a n d s u c c e e d e d i n q u a s h i n g t h e i n d i c t m e n t . D u r i n g t h e
p e n d e n c y o f t h e i n d i c t m e n t a g a i n s t K e m p e , t h e A s s e m b l y
produced an act designed to reduce the number of informations
based on private complaint, by requiring all such informations to
b e a p p r o v e d b y t h e S u p r e m e C o u r t , a f t e r t h e i n f o r m e r p o s t e d

50security for costs upon acquittal or nolle prosequi.

A l t h o u g h t h e n e t o u t c o m e o f t h e l o n g c o n t r o v e r s y o v e r
p r o s e c u t i o n b y i n f o r m a t i o n i n N e w Y r k w a s c o n v e r g e n c e o no
E n g l i s h p r a c t i c e , t h e c o u r s e o f e v e n t s r e m i n d s u s t h a t t h e
a d o p t i o n o f E n g l i s h p r a c t i c e o f t e n r e s u l t e d f r o m m o t i v e s a n d
c i r c u m s t a n c e s q u i t e d i f f e r e n t f r o m t h o s e p r e v a i l i n g i n E n g l a n d .
T h e p o l i t i c a l s i g n i fi c a n c e o f t h e A t t o r n e y G e n e r a l ’ s u s e o f
informations in New Y rk led to a coalition of JPs, merchants, ando
o t h e r c o m p a r a t i v e l y h i g h - s t a t u s d e n i z e n s , f o r w h o m t h e g r a n d
________________________________________________________________________
48. The facts of the case are set forth in the pleadings, Pl. K. 501 (NYHR). See

also J. Goebel & T. Naughton,  supra note 2, at 262-63.

49. Kempe’s argument and the proceedings on his indictment can be found in
Ms Mins SCJ 1754-57 (Engrossed), at 82, 87, 118, 155. Discussing at length
the decision in R. v. Burchet, 1 Show. KB 106, Kempe argued that there was
neither violation of rights nor inconvenience to the subject in proceeding by
information, since “here is a trial per pais, fair notice, liberty of pleadings
dilatory as well as Bars, here’s Subpoena and attachment; as much time for
defense, no charge for the prosecutor makes up the record.”

50. A n A c t t o p r e v e n t M a l i c i o u s I n f o r m a t i o n s i n t h e S u p r e m e C o u r t o f
Judicature for the Colony of New Y rk, December 7 1754, 3 NY Col Lawso
1007. The Act’s preamble recited the statute of 4 & 5 Wm. & M. as a basis for
the provincial enactment, presumably in order to strengthen chances of its
s u r v i v a l a t W h i t e h a l l . A l t h o u g h t h e A c t d i d n o t d i f f e r e n t i a t e i n t e r m s
between informations brought ex officio by the Attorney General in the name
o f t h e C r o w n a n d t h o s e w h i c h w o u l d h a v e b e e n b r o u g h t b y t h e C r o w n
Office at home, subsequent judicial construction seems to have removed the
ambiguity. See 2 W. Smith, Jr., supra note 47, at 177.  The appeal to which
Smith refers, Gomez v. R., has left no further record in the minutes of the
Supreme Court.
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j u r y w a s a u s e f u l a n d c o n t r o l l a b l e i n s t i t u t i o n . T h e g o a l w a s
r e d u c t i o n o f t h e A t t o r n e y G e n e r a l ’ s p r o s e c u t o r i a l d i s c r e t i o n ,
particularly when informants of lower social standing could make
u s e o f t h a t d i s c r e t i o n t o a c h i e ve otherwise impossible resu l t s i n
confrontation with their betters. The device eventually adopted
for control of that discretion could be made to seem English, thus
p l a c a t i n g t e c h n i c a l l y - m i n d e d r e v i e w e r s a t W h i t e h a l l , b u t i t s
English features belied its provincial purpose.

Having established some central, continuing features of the
provincial criminal law system, it is now possible to consider the
r e g i o n a l a n d t e m p o r a l v a r i a t i o n s i l l u s t r a t i v e o f t h e s y s t e m ’ s
development under the constraints described.  It should be said at
t h e o u t s e t t h a t t h e s c a l e o f t e m p o r a l v a r i a t i o n i s c o m p a r a t i v e l y
slight, for the substantive changes over the course of the period
a r e f e w , a l b e i t h i g h l y s i g n i fi c a n t . T h i s n e e d n o t b e a m a t t e r o f
g r e a t s u r p r i s e , f o r i t r e c a p i t u l a t e s t h e c r i m i n a l l a w ’ s l a r g e r
tendency toward inertia over most of the common law’s history.
The reason, at least with regard to New Y rk, is succinctly statedo
by Goebel, who observes that novelty in the criminal law

comes slowly and sporadically, the provincial bar
h a v i n g b u t a c a s u a l c o n n e c t i o n w i t h i t s g r o w t h ,
s i n c e i t i s o n l y t h e C r o w n t h a t i s e n t i t l e d t o b e
i n v a r i a b l y r e p r e s e n t e d . T h e f e l o n i e s w e r e s t i l l a
p r e s e r v e a s r e s t r i c t e d t o d e f e n s e c o u n s e l a s w e r e
the hunting grounds of the Indians to the colonists,
and in the misdemeanor field the lawyers’ pickings
for a long time were as lean as the quitrents paid to

51the King.

N o n e t h e l e s s , d e s p i t e t h e a b s e n c e o f c o u n s e l ’ s i n g e n u i t y a s a n
engine of legal change, there were necessarily alterations, some of
w h i c h h a v e a l r eady been discussed. As so often in considering
the history of provincial New Y rk, however, it is the difficulty ino
eroding the apparently ineradicable regional differences that first
captures the historian’s attention.

________________________________________________________________________
51. J. Goebel & T. Naughton,  supra note 2, at xxv.
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F r t h e p u r p o s e s o f d i s c u s s i o n o f t h e c r i m i n a l l a w , a s i no
genera l , t h e m a j o r g e o g r a p h i c d i v i s i o n s i n t h e c o l o n y separated
N e w Y r k C i t y f r o m t h e o u t e r c o u n t i e s , L o n g I s l a n d f r o m t h eo
Hudson valley, and, to a lesser extent, Albany from the remainder
o f t h e v a l l e y . T h e s e d i v i s i o n s a r e o f c o u r s e r e fl e c t e d i n
differential rates of prosecution for particular offenses, but also in
t h e d i f f e r i n g r e l a t i o n s h i p s b e t w e e n t h e i n s t i t u t i o n s o f c r i m i n a l
justice and other local governmental structures.

As to Albany, one of the distinctive characteristics of New
Y r k t h r o u g h o u t t h e c o l o n i a l p e r i o d i s t h e p r e s e n c e o f t h eo
p e r m a n e n t m i l i t a r y g a r r i s o n p r o t e c t i n g t h e s t r a t e g i c a l l y c r i t i c a l
gateway. The presence of the military had innumerable effects on
provincial politics, but it also produced problems of public order
for which the criminal law was a partial solution. Desertion was
a s u b s t a n t i a l p r o b l e m i n i t s e l f , t o w h i c h t h e c i v i l a u t h o r i t i e s
r e s p o n d e d b y t h e f r e q u e n t l e g i s l a t i o n p r e s c r i b i n g t h e d e a t h

52penalty for desertion. The leisure activities of soldiers were no
less likely to cause friction, even in the absence of felonious intent;
the records of the Albany Mayor’s Court suggest the breadth of
t h e p r o b l e m . A l b a n y ’ s y o u n g e r f e m a l e r e s i d e n t s , i n p a r t i c u l a r ,
s u f f e r e d d e p r e d a t i o n a t t h e h a n d s o f s o l d i e r s , a s i n 1 7 0 1 w h e n
Luykus Gerritse complained of the attempted rape of his daugh-
t e r M a r i a , w h o h a d a p p a r e n t l y b e e n g a t h e r i n g h u c k l e b e r r i e s i n
the woods at the wrong time. An inquest of women having failed
t o e s t a b l i s h p e n e t r a t i o n , t h e m a t t e r w a s r e f e r r e d t o t h e m i l i t a r y
a u t h o r i t i e s f o r p u n i s h m e n t , a n i n s t a n c e o f t h e d i f fi c u l t y i n
c o o r d i n a t i n g c i v i l a n d m i l i t a r y j u r i s d i c t i o n o v e r s u c h m a t t e r s
w h i c h n o d o u b t a c c o u n t e d i n p a r t f o r t h e i n e f f e c t i v e n e s s o f

53prosecution.

O f f e n s e s a g a i n s t p u b l i c o r d e r i n t h e p r o v i n c e w e r e a l s o
g e o g r a p h i c a l l y c o n c e n t r a t e d , p a r t i c u l a r l y i n t h e u p p e r H u d s o n

________________________________________________________________________
52. Desertion statutes were enacted, for example, in 1699, 1700, 1723, 1726, 1729,

1732, and 1734.  See 1 NYColLaws 417-18, 434; 2 id. 135, 348, 501, 748, 858.

53. See 4 Annals of Albany 128-29 (J. Munsell, ed. 1859).  F r other examples ofo
problems in prosecuting soldiers in Albany and sailors in the city, see D.
Greenberg,  supra note 2, at 121-23.
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v a l l e y a n d i n t h e c o u n t r y n o r t h o f A l b a n y . A l m o s t 8 0 % o f t h e
p r o s e c u t i o n s f o r v i o l a t i o n o f p u b l i c o r d e r l o c a t e d b y G r e e n b e r g

54occurred in the counties; New Y rk City itself was surprisinglyo
free f r o m l a r g e - s c a l e r i o t o u s d i s t u r b a n c e s d uring the eighteenth
century, anti-Stamp Act agitation aside. The sporadic episodes of
d i s o r d e r t h a t m a r k t h e l i f e o f t h e p r o v i n c e a f t e r 1 7 5 0 w e r e
p r i m a r i l y c o n c e n t r a t e d i n t h e a r e a s w h e r e , a s o t h e r s c h o l a r s h i p
has shown, border disputes and contention between rival groups
of settlers created both constant social friction and the possibility
o f s u b s t a n t i a l e c o n o m i c r e t u r n s t o t h e i n s t i g a t i o n o f t e n a n t
r e s i s t a n c e . F u r t h e r n o r t h , i n t h e V r m o n t c o u n t r y , s e t t l e re
r e s i s t a n c e t o t h e a s s e r t i o n o f c o n t r o l b y N e w Y r k e r s h o l d i n go
c o n t e s t e d g r a n t s g a v e r i s e t o t h e o r g a n i z e d a n t i - g o v e r n m e n t a l
v i o l e n c e o f t h e “ G r e e n M o u n t a i n B o y s , ” w h o s e s u b s e q u e n t
r e h a b i l i t a t i o n a s h e r o e s of the r e v o l u t i o n h a s t e n d e d t o o b s c u r e
the original context, of which this posted notice is a sample:

A d v e r t i s e m e n t . £ 2 5 r e w a r d . W h e r e a s J a m e s
D u a n e & J o h n [ T b o r ] K e m p [ e ] … h a v e , b y t h e i ra
Menaces and Threats, greatly disturbed the public
P e a c e a n d r e p o s e o f t h e h o n e s t P e a s a n t s o f
B e n n i n g t o n … w h i c h P a s a n t s a r e n o w , a n d e v e re
have been, in the P ace of God & the King … Anye
P e r s o n t h a t w i l l a p p r e h e n d t h e s e c o m m o n
disturbers … and bring them to Landlord F y’s …a
s h a l l h a v e £ 1 5 R e w a r d f o r J a m e s D u a n e a n d £ 1 0

55for John Kemp paid by, Ethan Allen.

T h e p r o b l e m s c h a r a c t e r i s t i c o f N e w Y r k C i t y w e r eo
substantially different.  The higher density of population, at every
s t a g e i n t h e g r o w t h o f t h e p r o v i n c e , l e d t o d i f f e r e n t p a t t e r n s of
deviant behavior, and different social concerns in the definition of
behavior serious enough to merit the intercession of the criminal
law. Only in the city, for example, did theft offenses rival assault

________________________________________________________________________
54. D. Greenberg,  supra note 2, at 54 table 5.

55. James Duane Mss., Box 2, 1767-72, II, 149 (ms. 454) (NYHS).
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5 6o f f e n s e s i n f r e q u e n c y o f p r o s e c u t i o n . B u t t h e p r i m a r y
d i f f e r e n c e s b e t w e e n t h e u s e s o f t h e c r i m i n a l l a w i n c i t y a n d
c o u n t r y h i n g e d n o t o n t h e c o m p a r a t i v e f r e q u e n c y o f o f f e n s e s
a g a i n s t p r o p e r t y ( w h i c h r e p r e s e n t e d , a f t e r a l l , o n l y t h e
e i g h t e e n t h - c e n t u r y e q u i v a l e n t o f W i l l i e S u t t o n ’ s f a m o u s i n s i g h t
that one should go where the money is), but rather on the other
outcomes of demographic difference.

P e r h a p s t h e m o s t s t r i k i n g o f t h e s e d i f f e r e n c e s w a s t h e
greater significance of the slave presence in the city.  New Y rko
had a large slave population in the eighteenth century, in sharp
r e l a t i v e d e c l i n e i n t h e d e c a d e s i m m e d i a t e l y p r e c e d i n g
i n d e p e n d e n c e ; i n t h i s l a t t e r p e r i o d , f o r t h e fi r s t t i m e , t h e
proportion of the city population in slavery significantly exceeded

57that in the country. The majority of the slave population of the
p r o v i n c e w a s e n g a g e d i n p e r s o n a l s e r v i c e a n d l i g h t i n d u s t r i a l
o c c u p a t i o n s , r a t h e r t h a n i n a g r i c u l t u r a l p r o d u c t i o n . T h e e f f e c t
wa s t o c r e a t e i n t h e c i t y , w h e r e t h e d e n s i t y o f s l a v e p o pulation
was greatest, the province’s only major experience of the problem
of slave criminality.

Several features of the problem of slave crime in New Y rko
City during the eighteenth century should be remarked. First, it
i s i m p o r t a n t t o o b s e r v e t h a t a t n o t i m e , s o f a r a s e x i s t i n g
q u a n t i t a t i v e e v i d e n c e c a n g o , w e r e s l a v e s r e p r e s e n t e d a m o n g
c r i m i n a l d e f e n d a n t s i n p r o p o r t i o n t o t h e i r p r e s e n c e i n t h e

5 8p o p u l a t i o n a t l a r g e . T h i s d o e s n o t , o f c o u r s e , i m p l y a n y t h i n g
fi r m a b o u t t h e a c t u a l r a t e o f d e v i a n t c o n d u c t b y s l a v e s , s i n c e

________________________________________________________________________
56. G r e e n b e r g fi n d s a n e q u a l n u m b e r o f p r o s e c u t i o n s f o r t h e t w o c l a s s e s o f

o f f e n s e s t h r o u g h o u t t h e p e r i o d . A m o r e c h r o n o l o g i c a l l y s e n s i t i v e s e r i e s
would be extremely helpful.  See D. Greenberg,  supra note 2, at 54 table 5.

57. The slave population in New Y rk declined from a high point of roughlyo
21% of the population in the census of 1749 to about 12% of the population
a t i n d e p e n d e n c e . T h e e q u i v a l e n t fi g u r e s f o r N e w Y r k C i t y a t t h e s a m eo
t i m e s w e r e 2 1 % a n d 1 4 % . E . B . G r e e n e & V . D . H a r r i n g t o n , A m e r i c a n
P pulation before the Federal Census of 1790 96-103 (1932).o

58. Greenberg concludes that blacks, almost all of them slaves, account for only
7 . 4 % o f t h e p r o s e c u t i o n s r e p r e s e n t e d i n h i s p o p u l a t i o n . D . G r e e n b e r g ,
supra note 2, at 43.
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incentives acting against reporting by masters and in the direction
59of private corporal punishment were significant.

A s e c o n d , e q u a l l y s i g n i fi c a n t b u t p e r h a p s l e s s s u r p r i s i n g
f e a t u r e o f t h e t r e a t m e n t o f s l a v e c r i m i n a l i t y w a s t h e r e c u r r i n g
p h e n o m e n o n o f c o n s p i r a c y p a n i c s . I n 1 7 1 2 a n d a g a i n i n 1 7 4 1
New Y rk City was convulsed by panic at the rumor of imminento
slave insurrection.  Both cases appear to have resulted from the
c o m b i n a t i o n o f i s o l a t e d a c t s o f v i o l e n t s l a v e r e s i s t a n c e a n d t h e
e x p a n s i v e e f f e c t s o f g r o u p h y s t e r i a ; b o t h r e s u l t e d i n e x e c u t i o n s

60resting on the flimsiest foundation.

The crisis of 1712 began on the night of April 6, when in the
e a r l y h o u r s o f t h e m o r n i n g a p p r o x i m a t e l y t w o d o z e n s l a v e s
gathered and set fire to a small barn in an orchard located in the
Out W rd, at the northern edge of the city.  As white neighborsa
turned out to fight the flames, they were attacked by the arsonists;

________________________________________________________________________
59. It is possible that the absence of summary jurisdiction records results in a

systematic understatement of prosecutions of blacks.  But after 1712 slaves
w e r e p r i m a r i l y p r o s e c u t e d f o r s e r i o u s o f f e n s e s a t S e s s i o n s u n d e r s p e c i a l
commissions, for which records are not less complete than for other classes
o f d e f e n d a n t s . T h e s u r v i v i n g s u m m a r y j u r i s d i c tion records i n N e w Y r ko
C i t y c o n t a i n o n l y a h a n d f u l o f s l a v e p r o s e c u t i o n s , p r i m a r i l y o f v a g r a n t s
(presumably runaways) not identified as belonging to any owner. This cuts
against the notion that record distortion is substantially responsible for the
o b s e r v e d r a t e o f p r o s e c u t i o n . F u r t h e r r e s e a r c h i s u n l i k e l y t o s h e d m u c h
light on this question.

60. The literature o n t h e s l a v e c o n s p i r a c i e s in New Y rk history is abundant.o
F r the events of 1712, see Scott, The Slave Insurrection in New Y rk in 1712, 45o o
NYHSQ 43 (1961); J. Goebel & T. Naughton, supra note 2, at 118-19.  The
literature on the c o n v u l s i o n o f 1 7 4 1 b e gins with the account provided by
Daniel Horsmanden, who largely concerted the legal response. His Journal
of the Proceedings in the Detection of the Conspiracy formed by Some White P oplee
in Conjunction with Negro and Other Slaves for Burning the City of New-Y rk ino
A m e r i c a a n d M u r d e r i n g t h e I n h a b i t a n t s , o r i g i n a l l y p u b l i s h e d i n 1 7 4 4 , w a s
reprinted in 1971, under the title The New Y rk Conspiracy (T.J. Davis, ed.).  Ino
addition to Horsmanden’s account, see the excellent account in T. Davis, A
R u m o r o f R e v o l t ( 1 9 8 5 ) ; S z a s z , T h e N e w Y r k S l a v e R e v o l t o f 1 7 4 1 : A R e -o
Evaluation, 48 NY Hist. 215 (1967); Annette K. Dorf, The Slave Conspiracy of
1741 (M.A. thesis, Columbia University, 1958); E. McManus, A History of
Negro Slavery in New Y rk 126-39 (1966).o

I t s h o u l d b e o b s e r v e d t h a t t h e s l a v e c o n s p i r a c y s c a r e s i n N e w Y r k b e a ro
some important similarities to events in Salem in 1691/92 and the Indian
c o n s p i r a c y s c a r e t h a t a c c o m p a n i e d t h e b e g i n n i n g o f B a c o n ’ s r e b e l l i o n i n
Virginia in 1676.
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nine were killed and seven more wounded before the sounds of
s h o o t i n g a l e r t e d t h e e n t i r e n e i g h b o r h o o d , a n d t h e s l a v e s fl e d .
Over the next two days the fugitives were systematically hunted
t h r o u g h t h e woods of Manha t t a n b y s o l d i e r s f r o m F r t G e o r g e ,o
a n d b y t h e c i t y a n d W s t c h e s t e r m i l i t i a . S i x s l a v e s k i l l e de
themselves to avoid capture.  By April 20, seventy slaves were in
jail awaiting trial.

T h e t r i a l o f a l l e g e d s l a v e c o n s p i r a t o r s i n 1 7 1 2 w a s
conducted under the terms of a 1708 statute providing that slaves
accused of murder, homicide, or of conspiring to kill be held by
t h r e e o r m o r e J P s ( o n e o f t h e m o f t h e q u o r u m ) w h o c o u l d h e a r

6 1s u c h c ases without a ju r y a n d i m p o s e s e n t e n c e o f d e a t h . T h e
Attorney General, May Bickley, prosecuted under the terms of the
statute, but before the April sitting of the Quarter Sessions, and
then again in June 1712 at the bar of the Supreme Court. By the
t i m e B i c k l e y w a s fi n i s h e d , t w e n t y - s e v e n s l a v e s h a d b e e n
condemned and at least twenty had been executed.  But Bickley’s
u s e o f t h e s u m m a r y p r o c e d u r e p e r m i t t e d b y t h e 1 7 0 8 s t a t u t e
p r o v o k e d m u c h h o s t i l e c o m m e n t . T h e p a r t i s a n s t r i f e w h i c h
a f f e c t e d a l m o s t a l l p u b l i c b u s i n e s s i n t h e p r o v i n c e t r i u m p h e d
once again, and Bickley, whom Governor Robert Hunter called “a
busy waspish man,” seems to have used the opportunity to settle
s c o r e s a m o n g t h e w h i t e p o p u l a t i o n . H u n t e r , r e p o r t i n g t o t h e
Board of Trade, concluded that the criminal investigation

grew up to a party quarrel and the slave far’d just
as the people stood affected to masters, more have
b e e n e x e c u t e d , i n a c r u e l m a n n e r t o o , t h e n w e r e
c o n c e r n ’ d i n t h e f a c t , a n d I ’ m a f r a i d s o m e w h o

62were no way privy to the conspiracy.
________________________________________________________________________
61. “ A n A c t f o r p r e v e n t i n g t h e C o n s p i r a c y o f S l a v e s , ” O c t o b e r 3 0 1 7 0 8 , 1

NYColLaws 631.  The precipitating cause of this enactment was the murder
of a Queens landowner, William Hallet Jr., by his slaves.  This isolated act of
murderous rebellion, while it stimulated the passage of the summary capital
punishment statute, was not accompanied by the sort of rapidly-widening
conspiracy investigation that was to occur in 1712 and 1741.

62. H u n t e r t o B o a r d o f T r a d e , J u n e 2 3 1 7 1 2 , 5 N Y C o l D o c s 3 3 9 - 4 1 . H u n t e r
believed that at least one slave, John Regnier’s Mars, had been condemned
on “very defective” evidence solely as a result of a quarrel between Bickley
and Regnier. Hunter’s comment on the cruelty of the executions was just.
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H e r e p r i e v e d s e v e r a l s l a v e s a w a i t i n g e x e c u t i o n , a n d t o o k n o
p a i n s t o c o n c e a l h i s i n d i g n a t i o n a g a i n s t B i c k l e y ; b y m i d - J u n e
Bickley had been forced to resign from the post of Recorder of the
C i t y , w h i c h w a s f a r m o r e p r o fi t a b l e t h a n h i s p o s t a s A t t o r n e y
General.

I n t h e a f t e r m a t h o f t h e e v e n t s o f 1 7 1 2 , t h e A s s e m b l y
somewhat altered the provision for slave tribunals, providing for
s p e c i a l t r i a l f o r t h e a d d i t i o n a l o f f e n s e s o f a r son, r a p e , m a y h e m ,
m u r d e r o f a s l a v e , o r a t t e m p t o r c o n s p i r a c y t o c o m m i t o n e o f
these offenses. Trial was to occur before three JPs and five other
f r e e h o l d e r s , w i t h o u t t h e i n v o l v e m e n t o f t h e g r a n d j u r y a n d o f

63course without a petit jury. Records of such proceedings in the
t h i r t y y e a r s f o l l o w i n g t h e u p r i s i n g o f 1 7 1 2 , i f a n y , h a v e n o t
s u r v i v e d , a n d w h i l e t h e l e g i s l a t i v e r e s p o n s e t o t h e 1 7 1 2 a f f r a y
s u g g e s t e d a p p r o v a l o f t h e l e g a l p r o c e e d i n g s , t h e d i s g r a c e o f
Bickley hinted rather at social revulsion.

I n d e e d , t h e n e x t m a j o r o u t b r e a k o f s l a v e c r i m i n a l i t y a n d
u r b a n h y s t e r i a w o u l d b e t r e a t e d s o m e w h a t d i f f e r e n t l y i n t h e
courts. In the spring of 1740/41, after a particularly brutal winter
a n d a m i d s t r u m o r s o f a S p a n i s h o r F r e n c h i n v a s i o n o f t h e
e c o n o m i c a l l y w e a k e n e d p r o v i n c e , a r a s h o f s u s p i c i o u s fi r e s d e -
s t r o y e d F r t G e o r g e — t h e G o v e r n o r ’ s r e s i d e n c e — a n d d e s t r o y e do
or damaged a number of homes and warehouses in the center of
t h e c i t y . A t t e n t i o n w a s i m m e d i a t e l y f o c u s e d o n t h e s l a v e
p o p u l a t i o n , a l o n g w i t h a s m a l l n u m b e r o f w h i t e s , k e e p e r s o f
dram shops and apparently fences who handled property stolen
b y s l a v e b u r g l a r s . U n d e r t h e l e a d e r s h i p o f J u s t i c e D a n i e l
Horsmanden of the Supreme Court, also Recorder of the City, an
i n v e s t i g a t i o n f o l l o w e d i n w h i c h , d e s p i t e t h e f a c t t h a t t h e 1 7 1 2

________________________________________________________________________
S e v e r a l s l a v e s w e r e b u r n e d a l i v e , o t h e r s b r o k e n o n t h e w h e e l , a n d o n e
seems to have been hanged alive in chains and left to starve.

63. “ A n A c t f o r p r e v e n t i n g S u p p r e s s i n g a n d p u n i s h i n g t h e C o n s p i r a c y a n d
Insurrection of Negroes and other Slaves,” December 10 1712, 1 NYColLaws
7 6 1 . The act also f o r m a l i z e d f o r t h e fi r s t t i m e t h e m a s t e r ’ s l e g a l r i g h t t o
punish slaves for any or all offenses “at Discretion, not extending to Life or
M e m b e r . ” I d . a t 7 6 2 . T h e p r o h i b i t i o n o n s e l f - h e l p d i s m e m b e r m e n t w a s
genteel by the standards prevailing in the southern colonies.
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statute covered arson, grand jury indictment and petit jury trial
w e r e u s e d t o c o n d e m n t h e a c c u s e d . T h e e n t i r e B a r o f t h e C i t y
joined in the prosecution effort, and the lawyers who happened
not to be appearing in a particular case were often to be found on

64the petit jury that returned convictions. The trail of confessions
substantially lengthened after a general offer of pardon was made
t o a n y s l a v e w h o s t e p p e d f o r w a r d t o i n c r i m i n a t e o t h e r s ; a t t h e
height of the process, more than half the adult male blacks in the
city were in jail. By the time the hysteria petered out in late 1741,
despite the fact that no person had been killed or injured in any of
t h e fi r e s , t h i r t e e n b l a c k s h a d b e e n b u r n t a l i v e , a l o n g w i t h
seventeen other blacks and four whites who were hanged.  Once
again, subsidence of public panic brought with it a reduction of
p u b l i c s u p p o r t f o r t h e m e a s u r e s e m p l o y e d , a n d d e s p i t e
H o r s m a n d e n ’ s v a l i a n t e f f o r t t o g l o r i f y t h e e n t i r e o p e r a t i o n ,
d e t a i l e d i n h i s J o u r n a l o f t h e P r o c e e d i n g s i n t h e D e t e c t i o n o f t h e
Conspiracy formed by Some Wh i t e P o p le in Conjunction with Negroe
a n d O t h e r S l a v e s f o r B u r n i n g t h e C i t y o f N e w - Y r k i n A m e r i c a a n do
M u r d e r i n g t h e I n h a b i t a n t s , “ t h e t h i n g , ” a s h e c o m p l a i n e d i n h i s
preface, “dies away and is almost forgotten.”

The slave conspiracy trials of 1712 and 1741, whatever they
m a y h a v e t o t e a c h u s a b o u t t h e p a r t i c u l a r s h a p e o f c o m m u n a l
h y s t e r i a i n c o l o n i a l A m e r i c a , p l a y e d a m a j o r r o l e i n s e p a r a t i n g
criminal justice for slaves from the rest of the provincial system of
c r i m i n a l l a w . U n l i k e t h e s l a v e c o u r t s o f V i r g i n i a , h o w e v e r , i n

6 5w h i c h c o u n s e l s e e m t o h a v e b e e n f r e q u e n t l y e m p l o y e d , t h e r e
w a s n o i n v o l v e m e n t o f r e t a i n e d d e f e n s e c o u n s e l i n t h e s l a v e
courts of the province from their establishment to independence.
A s t h e c r i m i n a l l a w a f f e c t e d s l a v e s , i t w a s l a w m a d e b y t h e
l e g i s l a t u r e , t h e p r o s e c u t o r s , a n d t h e j u d g e s , s h a p e d i n t i m e s o f
h e i g h t e n e d a n t i - b l a c k a n i m u s , a n d u n q u a l i fi e d b y t h e e f f o r t s o f
counsel to secure fair trials for slaves, or fair dispositions of what

________________________________________________________________________
64. Thus, for example, William Smith, Sr. took time away from the prosecution

in the second week of June to sit on the petit jury that convicted five slaves,
later executed.  See T. Davis,  supra note 60, at 116.

65. S e e P . S c h w a r z , T w i c e C o n d e m n e d : S l a v e s a n d t h e C r i m i n a l L a w s o f
Virginia, 1705-1865, at 198-99 & n.8 (1988).
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was, after all, the valuable property of masters.  The rate of slave
p r o s e c u t i o n s p e r c a p i t a s e e m s n o n e t h e l e s s t o h a v e d e c l i n e d
steadily through the eighteenth century, particularly if the cluster
o f c a s e s i n 1 7 4 1 i s e x c l u d e d , r e fl e c t i n g p r i m a r i l y t h e d e c r e a s i n g
importance of slave labor to the New Y rk economy.o

A s t h e i m b r o g l i o s o f 1 7 1 2 a n d 1 7 4 1 d e m o n s t r a t e , p u b l i c
order in the city seemed fragile to its inhabitants; a plot to burn
the entire city, murder all the white men and abduct all the white
women, instigated by an undercover Roman Catholic priest and
a b e t t e d b y w h i t e t a v e r n - k e e p e r s w a s a p p a r e n t l y a s u f fi c i e n t l y
c r e d i b l e s t o r y t o j u s t i f y m a n y e x e c u t i o n s . T h e l i n k a g e b e t w e e n
the dram shops and the massive criminality of The Great Negro
Plot reflected a more continuing public concern. The New Y rko
City Quarter Sessions also heard at every sitting large numbers of
p r o s e c u t i o n s f o r t h e k e e p i n g o f d i s o r d e r l y h o u s e s . T h i s , a l o n g
w i t h t h e c l o s e l y r e l a t e d o f f e n s e o f i l l e g a l r e l a t i o n s w i t h s l a v e s ,
w a s p r e d o m i n a n t l y c h a r g e d a g a i n s t w o m e n . B u t a l t h o u g h t h e
inevitable mental association is with the business of prostitution,
t h i s w a s b y n o m e a n s t h e e n t i r e o r e v e n t h e m o s t s i g n i fi c a n t
b e a r i n g o f t h e o f f e n s e s . T h e s a l e o f l i q u o r t o s l a v e s a n d t h e
maintenance of dram shops in which disreputables could gather
in order to concert mischief were at least as worrisome to the city
fathers as the provision of commercial sex.  It is not particularly
s u r p r i s i n g t h a t m o r e t h a n 8 5 % o f t h e p r o s e c u t i o n s f o r k e e p i n g

66disorderly houses were in the city, given the reduced density of
custom available in rural locations. Before large-scale rioting in
the Hudson River V lley began in the 1750s, it was in the city thata
the criminal law had the greatest role to play in the maintenance
o f p u b l i c o r d e r ; o n e o f t h e k e y e l e m e n t s i n t h e h i s t o r y o f t h e
p r o v i n c i a l c r i m i n a l l a w i s t h e s h i f t f r o m u r b a n t o r u r a l f o c i o f
violent resistance to governmental authority.

The regional differences within the province were matched,
s o f a r a s t h e d i s c r e p a n c i e s i n t h e c r i m i n a l l a w s y s t e m w e r e

________________________________________________________________________
66. D. Greenberg, supra note 2, at 54 table 5.  If Greenberg had provided an

indication of the proportion of the remaining offenses prosecuted in Albany,
this would have advanced matters significantly.
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c o n c e r n e d , b y a p e r s i s t e n t a p p a r e n t d i s t i n c t i o n b e t w e e n D u t c h
a n d E n g l i s h i n h a b i t a n t s . G r e e n b e r g d o c u m e n t s s i g n i fi c a n t
d i f f e r e n c e s i n t h e o f f e n s e s f o r w h i c h D u t c h a n d E n g l i s h N e w

67Y rkers most often faced prosecution. While the proportions ofo
6 8D u t c h a n d E n g l i s h d e f e n d a n t s c h a r g e d w i t h c r i m e s o f a s s a u l t

6 9a n d v i o l a t i o n o f p u b l i c o r d e r w e r e e s s e n t i a l l y e q u a l , E n g l i s h
d e f e n d a n t s w e r e m o r e t h a n t h r e e t i m e s m o r e l i k e l y t o s t a n d
accused of theft offenses and almost twice as likely to be charged

70with maintaining a disorderly house. Dutch defendants, on the
o t h e r h a n d , w e r e m o r e t h a n t w i c e a s l i k e l y t o b e c h a r g e d w i t h
contempt, and Dutch public officials were almost twice as likely

71to be indicted for defalcations in office.

________________________________________________________________________
67. I t m u s t b e s a i d a t t h e t h r e s h o l d t h a t G r e e n b e r g ’ s i d e n t i fi c a t i o n o f D u t c h

denizens of the colony depended entirely on recognition of Dutch surnames
i n t h e r e c o r d s . T h i s i s a t b e s t a p o o r p r o x y f o r D u t c h n e s s , l i k e l y t o
misidentify many female defendants altogether and to relegate any number
of partially Anglicized Dutch citizens to the status of nominal Englishmen.
G r e e n b e r g i s a w a r e o f t h e p r o b l e m . I d e a l l y , t h e a n a l y s i s o f t h e e t h n i c
i n c i d e n c e o f c r i m i n a l l a w e n f o r c e m e n t s h o u l d p r o c e e d o n t h e b a s i s o f
historical databases containing all available vital records information for the
p r o v i n c e , i n c l u d i n g f a m i l y d e s c e n t p a t t e r n s . A c r u c i a l b e g i n n i n g o f t h i s
infrastructural transformation in the practices of social history is provided
b y t h e C o l o n i a l A l b a n y P r o j e c t , a c o l l a b o r a t i v e a t t e m p t t o a s s e m b l e a l l
available biographical information on all inhabitants of provincial Albany.
F r some initial uses of the CAP database, see Bielinski, The P ople of Colonialo e
Albany, 1650-1800: The Profile of a Community, in Authority and Resistance in
Early New Y rk (W. P ncak & C.E. Wright, eds. 1988).  Large-scale progresso               e
in this direction will be slow at best, however.

68. T h e b a s e l i n e d i s t r i b u t i o n o f c h a r g e s , a c c o r d i n g t o G r e e n b e r g ’ s
n o m e n c l a t u r a l d e fi n i t i o n o f D u t c h n e s s , s h o w s t h a t E n g l i s h d e n i z e n s
c o m p r i s e d 7 3 . 4 % o f d e f e n d a n t s o v e r a l l t h r o u g h o u t t h e p e r i o d , D u t c h
denizens 13.1%, Africans 7.4%, other Europeans 4.8%, with the remainder a
s t a t i s t i c a l l y i n s i g n i fi c a n t s p r i n k l i n g o f J e w i s h a n d I n d i a n d e f e n d a n t s . D .
Greenberg,  supra note 2, at 41 table 2.

69. Overall, 22. 4 % o f E n g l i s h d e f e n d a n t s w e r e c h a r g e d w i t h a s s a u l t o f f e n s e s,
a n d 2 0 . 4 % w i t h c r i m e s a g a i n s t p u b l i c o r d e r . T h e e q u i v a l e n t fi g u r e s f o r
Dutch defendants were 22.5% and 19.5%.  Id. at 58 table 6.

70. O f E n g l i s h d e f e n d a n t s , 1 5 % w e r e c h a r g ed with theft off e n s e s , w h i l e o n l y
4.3% of Dutch defendants were so charged. F r disorderly house charges,o
the relevant figures were 4.2% and 2.5%.  Id.

71. C o n t e m p t o f f e n s e s w e r e c h a r g e d a g a i n s t 1 1 . 4 % o f D u t c h d e f e n d a n t s , a s
against 5.7% of the English defendants. F r indictments of public officials,o
the rates were 6.8% and 3.5%.  Id.
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S o m e c o n j e c t u r a l e x p l a n a t i o n s o f t h e e t h n i c d i f f e r e n c e s i n
p r o s e c u t i o n p a t t e r n s c a n b e a t t e m p t e d . T h e d e c r e a s i n g
p r o p o r t i o n o f t h e u r b a n D u t c h p o p u l a t i o n , a l o n g w i t h t h e
c o m p a r a t i v e l y s t a b l e e c o n o m i c c i r c u m s t a n c e s o f D u t c h f a m i l i e s
early settled in the province may account for the low rate of theft
p r o s e c u t i o n s a g a i n s t D u t c h d e n i z e n s , w h i l e t h e c o m p a r a t i v e l y
high rate of contempt prosecutions (more than 70% of which, it
m u s t b e r e s t a t e d , w e r e f o r a s s a u l t s o n c o n s t a b l e s ) s u g g e s t s
immediately the continuing difficulties in establishing Anglicized
c o n t r o l o v e r p r e d o m i n a n t l y D u t c h a r e a s o f t h e H u d s o n V l l e y .a
P r o s e c u t i o n s o f D u t c h o f fi c e - h o l d e r s m a y c o n f o r m t o t h e s a m e
p a t t e r n , p a r t i c u l a r l y i f o n d i s c r e t e a n a l y s i s i t a p p e a r s t h a t
i n d i c t m e n t s o f D u t c h p u b l i c o f fi c i a l s w e r e m o r e o f t e n f o r
c o n t u m a c i o u s r e f u s a l s t o s e r v e i n o f fi c e t h a n f o r a c t i v e

72malversation. A concrete example of the continuing difficulty in
securing allegiance of Dutch office-holders to English ways even
in the second quarter of the eighteenth century can be found in an
u n d a t e d l e t t e r w r i t t e n t o A t t o r n e y G e n e r a l W i l l i a m K e m p e
( f a t h e r o f J o h n T b o r K e m p e ) b y s e v e r a l D u t c h e s s C o u n t ya
l a n d o w n e r s , c o m p l a i n i n g t h a t a l o c a l J P n a m e d V n W y c k h a da
i m p o s e d a b u s i v e s u m m a r y p u n i s h m e n t s c o n t r a r y t o l a w ,
d e c l a r i n g t h a t “ h e V l u e d n o E n g l i s h L a w n o m o r e t h a n aa

73T rd.”u

In considering patterns of change in the provincial criminal
j u s t i c e s y s t e m o v e r t h e c o u r s e o f t h e e i g h t e e n t h c e n t u r y , i t i s
n e c e s s a r y t o t a k e i n t o a c c o u n t t w o f o r c e s e x t e r n a l t o t h e l e g a l
s y s t e m w h i c h p r o f o u n d l y a f f e c t e d t h e l a w ’ s d e v e l o p m e n t o v e r
t i m e . T h e s e v e c t o r s a r e d e m o g r a p h i c a n d s t r a t e g i c — t h e fi r s t
more or less continuous, the second sharply disruptive.

________________________________________________________________________
72. Greenberg suggests such an interpretation, and instances “refusal to serve”

cases as demonstration. Id. at 66.  Whether this is a satisfactory account,
h o w e v e r , d e p e n d s p r e c i s e l y o n t h e c l o s e c o m b i n a t i o n o f q u a l i t a t i v e a n d
quantitative analysis that neither Greenberg nor Goebel offers.

73. Kempe P pers, Box IV, William Kempe Letters, “Davenport-Flood.”  I havea
found no record of criminal process in the county or in the Supreme Court
predicated on this complaint.
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Like most of the other British North American communities,
New Y rk experienced explosive population growth in the courseo
of the eighteenth century. Provincial population, which stood at
18,067 in 1698, had gr o w n b y a l m o s t a n o r d e r o f m a g nitude, to

741 6 8 , 0 0 7, in 1771. An n u a l p o p u l a t i o n g r o w t h r a t e s t h r o u g h o u t
the province thus amounted to 3.2%; Dutchess County, one of the
m o s t r a p i d l y - g r o w i n g a r e a s o f t h e p r o v i n c e , g r e w a t a n o v e r a l l
rate of 7.1% annually from the first census in 1714 through 1771,
achieving doub l e - d i g i t r a t e s o f a n n ual population increase from

7 51 7 3 1 t o 1 7 4 6 . T h i s d e m o g r a p h i c e x p a n s i o n e n t a i l e d b o t h
settlement of new areas within the province, including expansion
into Charlotte and Tryon counties north of Albany, and also the
i n c r e a s i n g l y d e n s e s e t t l e m e n t o f t h e H u d s o n v a l l e y i n U l s t e r ,
Dutchess and W stchester counties and the urban growth of thee
c i t y i t s e l f . T h e e f f e c t o f i n c r e a s i n g p o p u l a t i o n d e n s i t y w a s t o
strain the resources of government on the ground, as the falling

7 6p r o p o r t i o n o f J P s t o p o p u l a t i o n m a k e s c l e a r . T h e c r i m i n a l
justice system’s response to spread of geographic settlement and
rapid population growth was therefore an important element in
the process of legal settlement.  Since resource expansion in the
c r i m i n a l j u s t i c e s y s t e m w a s l e s s r a p i d t h a n t h e e x p a n s i o n o f
p o p u l a t i o n a n d p h y s i c a l s e t t l e m e n t b o u n d a r i e s , l o w - l e v e l
c r i m i n a l j u s t i c e b e c a m e r e l a t i v e l y m o r e e x p e n s i v e t h r o u g h t h e
p r o v i n c i a l p e r i o d . R e c o u r s e t o s u m m a r y p r o c e d u r e , w h i c h
i n c r e a s e d a s w e h a v e s e e n t h r o u g h o u t t h e e i g h t e e n t h c e n t u r y ,
was thus a primary legal settlement device.

The strategic situation in the province significantly affected
s o c i a l d e v e l o p m e n t i n w a y s i m p o r t a n t t o t h e s h a p e o f t h e
c r i m i n a l l a w . T h e p e r s i s t e n t t h r e a t o f F r e n c h i n v a s i o n a n d
depredation at the hands of French-allied Indians constrained the
p r o c e s s o f g e o g r a p h i c e x p a n s i o n , d e s p i t e d e m o g r a p h i c g r o w t h ,
t h r o u g h o u t t h e fi r s t h a l f o f t h e c e n t u r y . N o t o n l y d i d f e a r o f
hostile activity prevent all but the hardiest settlers from venturing
________________________________________________________________________
74. See E. Greene & V. Harrington,  supra note 57, at 92, 103.

75. See E. Countryman, A P ople in Revolution: The American Revolution ande
P  litical Society in New Y rk, 1760-1790 at 24 (1981).o o

76. See supra p. 158.
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west of the Catskills or north of the Albany-Schenectady line, it
also provided the strongest possible incentive for administration
t o r e t a i n t h e g o o d w i l l o f t h e I r o q u o i s n a t i o n s b y r e s t r i c t i n g

77encroachment on their land in the valley of the Mohawk.    The
removal of the threat posed by the French after 1763 altered the
bearing of demographic growth on the governmental resources of
the colony, by encouraging the dispersion of population. At the
s a m e t i m e , i t r e m o v e d a f o r c e m i l i t a t i n g i n f a v o r o f s o c i a l
c o h e s i o n a n d a g a i n s t t h e s t r o n g tendencies to resistance of c i v i l
authority. The New Y rk garrison, in particular, lost what littleo
a t t r a c t i o n i t h a d p r e v i o u s l y h e l d f o r u p r i v e r N e w Y r k e r s ,o
stimulating the quartering and militia controversies that were so
prominent a feature of provincial politics in the decade preceding
i n d e p e n d e n c e . T h e g a r r i s o n ’ s u s e a g a i n s t c i v i l i a n N e w Y r k e r so
during the rioting of 1766 increased hostility still further.

I n t h i s c o n t e x t , t h e h i s t o r y o f t h e p r o v i n c i a l c r i m i n a l l a w
s e e m s t o d i v i d e i n t o d i s c r e t e p o r t i o n s , w i t h t h e l i n e o f d i v i s i o n
falling in the 1750s. F r Greenberg, this line corresponds to theo
p o i n t a t w h i c h s e v e r a l r o u g h l y c o n t e m p o r a n e o u s c h a n g e s i n
enforcement patterns become visible in the records:

Generally speaking, serious, and especially violent
c r i m e s a s s u m ed a more important ro l e f r o m 1 7 5 0
t o 1 7 7 6 t h a n t h e y h a d i n t h e p e r i o d 1 6 9 1 - 1 7 4 9 .
Thefts and cases involving disorderly houses were
both up slightly, and acts of personal violence and
v i o l a t i o n s o f p u b l i c o r d e r r o s e s h a r p l y … I n t h e
city, theft increased from 16.9% of all prosecutions
between 1691 and 1749 to 24.1% between 1750 and
1776. Acts of personal violence swelled to an even
greater extent, growing from 12.5% to 27.6% of all
cases. … [I]n the counties, a contrary configuration
of prosecutions appears to have developed. Thefts
d e c l i n e d i n t h e c o u n t i e s , a n d a c t s o f p e r s o n a l
v i o l e n c e r o s e o n l y s l i g h t l y . V i o l a t i o n s o f p u b l i c
o r d e r , h o w e v e r , p i c k e d u p m a r k e d l y , i n c r e a s i n g
from 27.0% to 33.7% of all cases. … [R]iots and the
like were the most frequent source of prosecution

________________________________________________________________________
77. This effect of the strategic situa t i o n o n t h e d e v e l opment of the provincial

land law is discussed in chapter 3.



188 Settling the Law

i n t h e c o u n t r y s i d e , w h i l e t h e y a c c o u n t e d f o r a
r e l a t i v e l y s m a l l p e r c e n t a g e o f c a s e s i n t h e c i t y .
I n s o f a r a s t h e d e c l i n e i n c o n t e m p t c a s e s i s
c o n c e r n e d , t h e r e d o a p p e a r t o h a v e b e e n p a r a l l e l
c h a n g e s o c c u r r i n g w i t h i n a n d w i t h o u t t h e c i t y o f

78New Y rk.o

F r G o e b e l , t h e b r e a k a t m i d - c e n t u r y d e m a r c a t e s a c r i t i c a lo
alteration in the nature of the trial process in the county courts:

I t i s a c i r c u m s t a n c e w o r t h y o f n o t i c e t h a t a f t e r
1 7 5 0 , t h e m i n u t e b o o k s o f t h e c o u n t r y S e s s i o n s
show the most sparing use of corporal punishment
f o r , i n g e n e r a l , fi n e s a r e t h e u s u a l p e n a l t y . T h i s
may be partly accounted for by the fact that after
1 7 5 0 i t w a s r a r e t h a t a t r a v e r s e o f a n i n d i c t m e n t
w a s p u s h e d t o t r i a l . U s u a l l y t h e d e f e n d a n t s
c o n f e s s e d o r p l e a d e d n o l o , a n d u n l e s s t h e o f f e n s e
was an extremely grievous one only a fine would

79be inflicted.

T h u s t h e t w o a c c o u n t s o f t h e d e v e l o p m e n t o f t h e p r o v i n c i a l
criminal law agree to an observed alteration in the nature of the
p r o c e s s d u r i n g t h e l a s t q u a r t e r c e n t u r y o f t h e c o l o n i a l p e r i o d ,
a n d , n o t s u r p r i s i n g l y , t h e i r d i f f e r e n t o r i e n t a t i o n s c a u s e t h e m t o
p a s s i n m u t u a l n o n - r e c o g n i t i o n . T k e n t o g e t h e r , h o w e v e r , t h ea
t w o o b s e r v a t i o n s a r e m u t u a l l y c o r r e c t i v e , a n d a l l o w u s s o m e
i n s i g h t i n t o t h e f o r c e s p r o d u c i n g t h e c h a n g e s o f t h e 1 7 6 0 s a n d
‘70s.

W s h o u l d o b s e r v e , t o b e g i n w i t h , t h a t G r e e n b e r g ’ se
a l t e r a t i o n s i n p r o s e c u t i o n p a t t e r n s a r e r e l a t i v e . H e p r o c e e d s a s
t h o u g h h e w e r e d o c u m e n t i n g a b s o l u t e c h a n g e s i n p r o s e c u t i o n ,
a n d c h a r a c t e r i s t i c a l l y i n f e r s c h a n g e s i n u n d e r l y i n g p a t t e r n s o f
c r i m i n a l b e h a v i o r . A c c o r d i n g l y , h a v i n g o b s e r v e d t h a t t h e f t
prosecutions as a p r o p o r t i o n o f a l l p r o s e c u t i o n s r o s e i n t h e c i ty
and declined in the country after 1750, Greenberg supposes that
he requires an explanation of a decrease in countryside larceny.
________________________________________________________________________
78. D. Greenberg,  supra note 2, at 138-140.

79. J. Goebel & T. Naughton,  supra note 2, at 708 (footnote omitted).
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An explanation that takes account of the undoubted demographic
and strategic changes seems ready to hand, and he grabs for it:

Theft, which rose so dramatically in New Y rk Cityo
and declined so precipitously in the countryside, is
essentially an offense that depends upon intensive
s e t t l e m e n t . I n o t h e r w o r d s , a h i g h r a t e o f t h e f t
m i g h t b e e x p e c t e d i n a s o c i e t y w h e r e p o p u l a t i o n
d e n s i t y i s h i g h . I n s u c h a s i t u a t i o n , t h e
t e m p t a t i o n s f o r t h i e v e r y a r e g r e a t e r , s i n c e h i g h l y
c o n c e n t r a t e d p o p u l a t i o n n e c e s s a r i l y i m p l i e s a n
e q u a l l y h i g h c o n c e n t r a t i o n o f t h e g o o d s a n d
services which most attract thieves. … Early in the
c e n t u r y , w h e n t h e f t s w e r e a t t h e i r h i g h e s t i n t h e
counties, it was more likely that people would live
i n t o w n s a n d v i l l a g e s t h a n o n i s o l a t e d f a r m s .
U n d e r i n t e r m i t t e n t t h r e a t o f w a r w i t h t h e F r e n c h
a n d I n d i a n s , p e o p l e f o u n d i t n e c e s s a r y t o l i v e i n
w i d e l y s c a t t e r e d b u t i n t e n s i v e l y s e t t l e d c l u s t e r s .
After 1750, and especially after 1763 … settlement

80became more extensive than intensive.

T h i s a p p r o a c h s e e m s v e r y n e a t , b u t i t h a s n o t h i n g t o d o
with the numbers.  Greenberg’s data actually demonstrated only
a relative al t e r a t i o n i n p r o s e c u t i o n e n e r g i e s , which may or may
n o t h a v e b e e n c o r r e l a t e d w i t h a c h a n g e i n u n d e r l y i n g c o n d u c t .
T h e fi r s t q u e s t i o n i s w h e t h e r a n y t e c h n i c a l a l t e r a t i o n s i n t h e
system might account for a change in the relative prosecution rate
f o r t h e f t o f f e n s e s i n t h e c o u n t r y s i d e . T h e a n s w e r i s y e s . A s
previously noted, the Assembly in 1768 provided for treatment by
summary jurisdiction of thefts to the value of £5, which were no

81longer to be subject to the grand larceny jurisdiction of Assizes.
T h e e f f e c t w a s t o r e m o v e m o s t o r a l l o f w h a t m i g h t b e c a l l e d
“lesser grand larcenies” from the courts of record altogether. A
m o r e fi n e l y d i v i d e d t i m e s e r i e s m i g h t h e l p t o a s s e s s t h e
magnitude of this contribution, since even in the absence of any
s u m m a r y j u r i s d i c t i o n r e c o r d s , t h e d r o p i n t h e f t o f f e n s e s
prosecuted in the Sessions could be traced to the 1768 enactment.

________________________________________________________________________
80. D. Greenberg,  supra note 2, at 143-44.

81. See supra, p. 162.
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The larger number of thefts of goods with a greater value than £5
i n t h e c i t y i s n o t a m y s t e r y r e q u i r i n g c o m p l e x e l u c i d a t i o n . A
r e l a t i v e c h a n g e i n p r o s e c u t o r i a l a c t i v i t y i n t h e c o u n t r y s i d e ,
m o r e o v e r , i s f u r t h e r t o b e a s c r i b e d n o t t o a r e d u c t i o n i n t h e f t
a c t i v i t y , b u t t o a n i n c r e a s i n g u r g e n c y i n t h e p r o s e c u t i o n o f
v i o l e n c e d i r e c t e d a g a i n s t p u b l i c o r d e r , a s t h e r i v e r c o u n t i e s
e r u p t e d i n r i o t o u s a c t i v i t y t h r o u g h t h e p e r i o d f r o m 1 7 5 0 t o t h e
opening of the Revolution.

Goebel’s observation of a much reduced rate of trial in the
c o u n t i e s a f t e r 1 7 5 0 i s i n k e e p i n g w i t h t h i s s h i f t i n p r o s e c u t o r i a l
and adjudicative resources. Recognizances and fines upon what
amounted to a plea bargain, particularly in the large number of
c a s e s i n w h i c h n o l o c o n t e n d e r e w a s p l e d t o t h e i n d i c t m e n t ( a
f e a t u r e w h i c h G r e e n b e r g ’ s i n s e n s i t i v i t y t o t e c h n i c a l m a t t e r s
causes him to ignore altogether), were doing the work after 1750
t h a t w o u l d h a v e b e e n d o n e b y t r i a l a n d s e n t e n c e t o c o r p o r a l
punishment in the earlier period.

Nor was this set of alterations purely the consequence of the
system’s confrontation with more serious and widespread threats
to public order than had previously been experienced. It also was
r e s p o n s i v e t o t h e c o n t i n u i n g p r o b l e m i n t h e fi n a n c i n g o f t h e
c r i m i n a l j u s t i c e s y s t e m . A s G o e b e l r i g h t l y p o i n t s o u t ,
“ [ i ] m p r i s o n m e n t w a s n o t f a v o r e d in the country because it w a s
costly”; we have already observed the constant agitation over the
u n w i l l i n g n e s s o f t h e t a x p a y e r s t o m a i n t a i n t h e p r o v i n c e ’ s j a i l s .
F l o g g i n g m i g h t o f c o u r s e b e h e a v i l y r e s o r t e d t o i n s u m m a r y
cases, where vagabonds and other social no-accounts would feel
t h e l a sh, bu t f o r t h e r e s p e c t a b l e c l a s s e s o f s o c i e t y n o t h i n g q u i t e
met the case like fines, “the sanction par excellence of provincial

82criminal justice.”

The tendency of the fiscal motive to provoke alterations in
l a w e n f o r c e m e n t t o o e a s i l y a t t r i b u t e d b y c o n t e m p o r a r y s o c i a l
historians to larger and more socially interesting causes, can also
be seen in the pattern of bastardy prosecutions in provincial New
________________________________________________________________________
82. J. Goebel & T. Naughton,  supra note 2, at 709.
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Y rk. New Y rk courts dealt with bastardy following the patterno o
 laid down in a series of English statutes beginning with the post-

Reformation removal of the matter from ecclesiastical jurisdiction.
T h e s e s t a t u t e s p r o v i d e d t h a t t w o J P s s h o u l d m a k e o r d e r s u p o n
examination for the support of the child and punishment of the
m o t h e r a n d r e p u t e d f a t h e r , a n d s h o u l d t a k e s e c u r i t y f o r t h e
p e r f o r m a n c e o f t h e o r d e r o r a p p e a r a n c e f o r p r o s e c u t i o n a t

8 3Q u a r t e r S e s s i o n s . N e w Y r k p r a c t i c e c e r t a i n l y r e s u l t e d i n ao
l a r g e n u m b e r o f o r d e r s m a d e o u t o f S e s s i o n s b y p a i r s o f J P s ;
t h o u g h t h e r e c o r d s a r e o r d i n a r i l y s i l e n t , a t r a d i t i o n a m o n g t h e
D u t c h e s s C o u n t y c l e r k s o f e n r o l l i n g s u c h o r d e r s p r o v i d e s a
window on the realities of the practice.  And, as with the decline
in theft prosecutions in the countryside, throughout the province,
a s G o e b e l n o t e s , “ [ p ] r e s e n t m e n t s o f b a s t a r d y b e c o m e v e r y r a r e
after the middle of the eighteenth century.”

B a s t a r d y i s n o t a n o f f e n s e f a l l i n g w i t h i n t h e c a t e g o r i e s
c o d e d b y G r e e n b e r g , a n d a p p a r e n t l y n e v e r a m o u n t e d t o m o r e
than five percent of the presentments at any time. But it is easy to
i m a g i n e t h e c l a s s e s o f e x p l a n a t i o n s t h a t m i g h t b e a d v a n c e d f o r
t h e s u d d e n d i s a p p e a r a n c e o f t h e p r e s e n t m e n t s . T h e d e c l i n e o f
morals regulation and general loss of “ethical unity” in the era of
t h e R e v o l u t i o n , f o r e x a m p l e , h a v e b e e n i n v o k e d b y o t h e r

84historians to account for similar developments.

I n f a c t , t h e c h a n g e i s a t t r i b u t a b l e t o t h e a d o p t i o n o f t h e
recognizance device for assuring support.  Without alteration in
the provincial statutory regime, single JPs began to bind reputed
fathers over to answer at Sessions, skipping the prior examination
c a l l e d f o r i n E n g l i s h p r a c t i c e . I f , e i t h e r b e f o r e t h e J P o r a t
Sessions, bond was given to indemnify the parish for the costs of
support, the matter was dismissed.  F ilure to appear or to posta
the required bond entailed forfeiture of the recognizance by the
father and his sureties.  Only the increasing number of appeals at
G e n e r a l S e s s i o n s f r o m t h e e n t r y o f r e c o g n i z a n c e s b e t r a y s t h e
________________________________________________________________________
83. See Stats. 18 Eliz. c.3, 7 Jac. I c.4. Quarter Sessions itself might make orders

on presentment by statute 3 Car. I c.4, §15.

84. See W. Nelson, Americanization of the Common Law 110-11 (1975).
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a c t i v i t y , a n d w i t h o u t a c c o m p a n y i n g p r e s e n t m e n t s o n l y t h e
o b s e r v e r k n o w i n g w h a t t o l o o k f o r c a n c o n t i n u e t o o b s e r v e

8 5b a s t a r d y e n f o r c e m e n t i n N e w Y r k . O n c e a g a i n , p a t t e r n s o fo
e n f o r c e m e n t s h i f t e d a t m i d - c e n t u r y , p a r t i c u l a r l y o u t s i d e N e w
Y r k C i t y , a s t h e i n s t i t u t i o n s o f c r i m i n a l j u s t i c e r e o r i e n t e do
t h e m s e l v e s t o d e a l w i t h r e s o u r c e c o n s t r a i n t s a n d t h e g r o w t h o f
s o c i a l d i s o r d e r . T h e l a t t e r m o v e m e n t a l l t o o s o o n e s c a p e d t h e
power of the criminal law to confine, as the structure of colonial
authority collapsed in the tumult of the Revolution.

F r o m t h e p r e c e d i n g e x a m p l e s , i l l u s t r a t i v e r a t h e r t h a n
exhaustive in nature, the contours o f t h e h i s t o ry of the criminal
l a w i n c o l o n i a l N e w Y r k c a n b e s e e n t o e m e r g e . F r o m t h eo
r e d e s i g n o f t h e h i e r a r c h y i n 1 6 9 1 , t h e c r i m i n a l j u s t i c e s y s t e m
p l a y e d a c r u c i a l r o l e i n t h e p r o c e s s o f A n g l i c i z a t i o n , a s t h e
p r o v i n c i a l e l i t e s o l i d i fi e d i t s c o n t r o l o v e r t h e p o s t - L e i s l e r i a n
society. The fundamental commitments to Englishry in substance
and the use of transfer jurisdiction to achieve centralized political
control played essential roles in the establishment of uniform and
l e g a l l y h o m o g e n e o u s a u t h o r i t y t h r o u g h o u t t h e p r o v i n c e .
Resistance to the Anglicizing government and its officials became
a n i m p o r t a n t p a r t o f t h e c r i m i n a l d o c k e t , s e c u r e l y d e fi n i n g t h e
c o n t i n u i n g i m p u l s e s t o w a r d l e g a l h e t e r o g e n e i t y a s d e v i a n t a n d
s a n c t i o n a b l e c o n d u c t . T r a n s f e r j u r i s d i c t i o n , i n p a r t i c u l a r ,
conveniently brought the supervision of reluctant, obstructive, or
f r a c t i o u s l o c a l o f fi c i a l s w i t h i n t h e p a r a d i g m o f c r i m i n a l
enforcement. Not only in the unusual frequency of highly visible
p o l i t i c a l t r i a l s , b u t i n other respects as well, the criminal law o f
the province became highly politicized.

T h e s e a c t i v i t i e s b y n o m e a n s d i s p l a c e d t h e l e s s p o l i t i c a l
functions of ordering the settlement’s social life through attempts
to control activities directed at the misappropriation of property
and the employment of interpersonal violence.  But in these latter
connections the history of the provincial criminal law is a history
of limited success under significant constraint. No attempt at the
________________________________________________________________________
85. F r the inevitable close and accurate description of the technical detail, see J.o

Goebel & T. Naughton,  supra note 2, at 102-04 & nn. 191-93.
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e s t i m a t i o n o f u n d e r l y i n g c r i m e r a t e s s e e m s j u s t i fi e d b y t h e
a v a i l a b l e r e d u c t i o n s o f t h e s o u r c e s , b u t i t s e e m s c l e a r t h a t
pro v i n c i a l N e w Y r k was troubled, and increasingly so througho
the eighteenth century, by levels of violence that often verged on
s i g n i fi c a n t s o c i a l d i s r u p t i o n . A s e n s e o f v u l n e r a b i l i t y t o t h i s
violence is expressed in the slave panics of 1712 and 1741, and by
t h e i n c r e a s i n g r e s o r t t o s u m m a r y j u r i s d i c t i o n t o r e s t r a i n t h e
b e h a v i o r o f t h e p r o p e r t y l e s s a n d r o o t l e s s e l e m e n t s o f a r a p i d l y
growing population.

A l o n g w i t h t h e o t h e r f u n d a m e n t a l c o m m i t m e n t s d e -
termining the conditions of development, the system of criminal
a d m i n i s t r a t i o n i n t h e p r o v i n c e w a s s h a p e d b y t h e p r e v a i l i n g
reluctance to spend on social goods—the goods provided by the
criminal law in particular.  Procedure was inflected at every stage
i n t h e p r o c e s s b y t h e fi s c a l c o n s t r a i n t s i m p o s e d b y r e l u c t a n t
taxpayers. The motive to reduce public expense not only dictated
t h e f o r m s o f t r i a l a n d p u n i s h m e n t , p a r t i c u l a r l y f o r t h e l e s s
r e s p e c t a b l e m e m b e r s o f t h e p r o v i n c i a l p o p u l a t i o n , b u t a l s o
provided a strong sub s t a n t i v e b i a s i n t h e t r e a t m e n t o f a c t i v i t i es
s u c h a s b e g e t t i n g c h i l d r e n o u t o f w e d l o c k l i k e l y t o r e s u l t i n
i n c r e a s e d s o c i a l w e lfare exp e n d i t u r e . A f t e r m i d - c e n t u r y , u n d e r
t h e p r e s s u r e o f e s c a l a t i n g s o c i a l d i s o r d e r , m a n y o f t h e s y s t e m ’ s
practices were altered, legislatively and through the activity of its
i n d i v i d u a l a d m i n i s t r a t o r s , i n d i r e c t i o n s f a m i l i a r t o t w e n t i e t h -
c e n t u r y o b s e r v e r s , a s t r i a l s w e r e d i s p l a c e d b y t h e e q u i v a l e n t o f
negotiated dispositions of many classes of offenses.

Like the land law, and the system of commercial regulation
to be considered in the next chapter, New Y rk’s criminal justiceo
s y s t e m c o n v e r g e d e a r l y o n E n g l i s h p r o c e d u r a l a n d s u b s t a n t i v e
m o d e l s . E v e n m o r e d e p e n d e n t t h a n the land law, however, on
t h e e n f o r c e m e n t a c t i v i t i e s o f l o c a l l a y j u s t i c e s , t h e c r i m i n a l l a w
s y s t e m m a d e p r o v i s i o n f o r t h e c o n t r o l o f t h o s e J P s w h o w e r e
ethnically or politically at odds with the central government. The
p r o c e s s e s o f j u r i s d i c t i o n a l t r a n s f e r , t h o u g h s o l i d l y E n g l i s h i n
f o r m , s e r v e d a s p e c i a l l o c a l f u n c t i o n i n N e w Y rk, b y a f f o r d i n go
c e n t r a l a u t h o r i t y a n o p p o r t u n i t y t o p o l i c e t h e a c t i v i t e s o f p o -
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tentially refractory JPs. Procedural assurances were insufficient,
however, and the criminal law itself was often invoked to punish
o f fi c i a l s f o r n o n c o n f o r m i t y w i t h l o c a l ( E n g l i s h ) n o r m s , o r t o
punish contumacy.  Settlement of the criminal law did not occur
without coercion of the system’s personnel.

The criminal law process, pa r t i c u l a r l y w h e n i t s r e s u l t s are
viewed quantitatively, reveals the profound importance of ethnic
diversity in the construction of the provincial legal order. Sharp
r e g i o n a l a n d e t h n i c d i s t i n c t i o n s i n t h e p a t t e r n o f p r o s e c u t i o n
show the differing stresses imposed on the order-keeping system
b y t h e v a r i o u s c o m p o n e n t s o f t h e p r o v i n c i a l s o c i e t y . T h e s e
d i v e r s i t i e s a r e m o s t e a s i l y g r a s p e d i n d i c h o t o m o u s t e r m s :
slave/free, Dutch/English, city/country, tenant/freeholder. But
the primary message of importance is the diversity itself, rather
than the particular categories constructed by the methodology of
statistical survey. Goebel’s comment that the course of the New
Y rk criminal trial can be plotted with the Clerk of Assize in oneo
h a n d a n d T r i a l s p e r P i s i n t h e o t h e r i s t r u e s o f a r a s i t g o e s ,a
t h o u g h t h e E n g l i s h f o r m s c o v e r e d v e r y d i f f e r e n t r e a l i t i e s . T h e
p r o c e s s o f n e g o t i a t i o n b e t w e e n i m p o s e d f o r m s a n d l o c a l n e e d s
tested the flexibility of the system.

P l i t i c a l f a c t i o n a l i s m w a s o n e o f t h e f o r c e s t h a t d e c r e a s e do
fl e x i b i l i t y p r e c i s e l y w h e r e i t w a s m o s t r e q u i r e d . T h o u g h t h e
r e c u r r e n t u s e s o f t h e c r i m i n a l j u s t i c e s y s t e m t o p u n i s h p o l i t i c a l
a d v e r s a r i e s o f g o v e r n m e n t m a d e r a t h e r l i t t l e t e c h n i c a l l a w ,
perceived political abuse of the system was a recurrent feature of
provincial life. Controversy over the discretionary power of the
A t t o r n e y G e n e r a l t o p r o c e e d b y i n f o r m a t i o n w a s b u t o n e
outcome. Not only did this particular point of contention affect
the way New Y rkers thought about the institution of the grando
j u r y , i t a l s o d e c r e a s e d s u p p o r t f o r t h e s y s t e m o f p u b l i c p r o -
secution.

This particular development also reflects the second of the
forces working to impede the settlement of the criminal law—the
e x p e n s i v e n e s s o f t h e s y s t e m o f c r i m i n a l j u s t i c e , a n d t h e p u b l i c
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u n w i l l i n g n e s s t o p a y . P o p u l a t i o n g r o w t h a n d g e o g r a p h i c
e x p a n s i o n w e r e n o t a c c o m p a n i e d b y p r o p o r t i o n a t e i n c r e a s e s i n
t h e r e s o u r c e s a v a i l a b l e t o t h e s y s t e m . T h e c o r p s o f J P s g r e w
relatively smaller through the provincial period; resources for the
c o n fi n e m e n t o f p e r s o n s e i t h e r b e f o r e o r a f t e r t r i a l w e r e a l w a y s
i n a d e q u a t e . E v e n i f s h e r i f f s c o m p l a i n e d o f t h e i n a d e q u a c y o f
t h e i r j a i l s i n p a r t r i t u a l i s t i c a l l y , t o p r o t e c t t h e m s e l v e s a g a i n s t
d a m a g e s f o r e s c a p e , e v i d e n c e o f t h e r e s o u r c e c o n t r a i n t s o n t h e
s y s t e m c a n b e f o u n d i n t h e i n c r e a s i n g u s e o f s u m m a r y p r o c e s s
and reliance on fines during the course of the eighteenth century.

L e g a l f a i l u r e s b r o u g h t o n b y I m p e r i a l e c o n o m i c a n d
strategic policy in the period after 1750 created shock waves the
c r i m i n a l j u s t i c e s y s t e m w a s s u p p o s e d t o a b s o r b . B o u n d a r y
conflict and tension between landlords and tenants that the land
law could not reconcile produced recurrent large-scale threats to
p u b l i c o r d e r i n t h e H u d s o n V l l e y ; t h e S t a m p A c t r e s i s t a n c ea
c r e a t e d s i m i l a r c o n d i t i o n s i n N e w Y r k C i t y . Q u a n t i t a t i v e a n do
q u a l i t a t i v e a n a l y s e s o f t h e s o u r c e s j o i n t l y r e v e a l t h e s y s t e m i c
changes that followed.  Prosecutorial resources shifted away from
c r i m e s a g a i n s t p r o p e r t y t o c r i m e s a g a i n s t p u b l i c o r d e r . I n t h e
1760s, formal legislative response took the form of unprecedented
e x p a n s i o n o f t h e J P ’ s s u m m a r y j u r i s d i c t i o n — a f u r t h e r c o n s e -
q u e n c e o f t h e n e e d t o d o m o r e w i t h l e s s . A l s o s i g n i fi c a n t , a n d
more familiar to the experience of twentieth-century observers, is
a c o n c o m i t a n t s e t o f a d m i n i s t r a t i v e c h a n g e s . T h e s e l e d t o
imposition of fines in preference to other forms of coercion, and
the use of various forms of negotiated disposition to reduce strain
o n t h e r e s o u r c e s n e e d e d f o r t r i a l s . B a s t a r d y p r o s e c u t i o n s
disappeared, for example, not because the community ceased to
care about enforcement of sexual mores and reduction of welfare
b u d g e t s , b u t r a t h e r b e c a u s e t h e u s e o f r e c o g n i z a n c e s a n d
i n d e m n i t y b o n d s a l l o w e d t h e s y s t e m t o c o m p r o m i s e a l l t h e
litigation in a fiscally advantageous way.  Plea-bargaining is one
time-honored response by a criminal justice system facing more
disorder than the public will pay to suppress by more formal, and
more expensive, means.
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Stress on the criminal justice system in the last years of the
p r o v i n c i a l p e r i o d r e v e a l e d t h e i n t e r n a l w e a k n e s s e s , t h e l i n e s o f
cleavage, alo n g w h i c h t h e o r d e r - k e e p i n g s t r u c ture cracked after
1 7 7 6 . B u t t h e e r o s i o n o f s e t t l e m e n t i n t h e c r i m i n a l l a w w a s a
consequence rather than a cause of the changes elsewhere in the
l e g a l s y s t e m . T h e l e g a l a n d c o n s t i t u t i o n a l s t r u c t u r e o f t h e
Empire, and the policies Imperial officials pursued in New Y rk,o
deformed the land law settlement—the resulting disorder became
a problem, and a distorting one, for the system of criminal justice.
The same steps, of early legal convergence followed by provincial
m a t u r a t i o n f o l l o w e d b y p r o g r e s s i v e d e s t a b i l i z a t i o n u n d e r
a d v e r s e I m p e r i a l p o l i c y , o c c u r r e d i n t h e s y s t e m o f c o m m e r c i a l
law. These developments also posed a threat to public order, as
t h e c o m m e r c i a l s y s t e m o f t h e s e a p o r t s e e m e d h e a d e d f o r
inevitable shipwreck in the later 1760s.  Attempts at resettling the
commercial law occurred, as merchants and lawyers attempted to
stave off disaster.  T mporary success rewarded those efforts, toe
w h i c h w e n o w t u r n , u n t i l a r e n e w a l o f d e s t r u c t i v e I m p e r i a l
policies in the mid-1770s, mostly directed at events outside New
Y rk, renewed the pressure. Then, along fissures opened duringo
t h e p r o v i n c i a l p e r i o d , p u b l i c o r d e r c o l l a p s e d , a n d a r e v o l u t i o n
began.



Chapter 5

Commercial Law in W r and P acea e

 ___________________________________________________________

In the same sense in which the land law was the doctrinal
e m b o d i m e n t o f t h e H u d s o n V l l e y o r S c h o h a r i e C o u n t y , t h ea
c o m m e r c i a l l a w w a s t h e e x p r e s s i o n o f N e w Y r k C i t y . T h eo
seaport was commerce embodied—its shape, schedule, hierarchy,
and j u s t i c e w e r e a l l a d a p t e d t o m e r c a n t i l e e x i s t e n c e . T h e c i t y ’s
g o v e r n m e n t w a s p r i m a r i l y m e r c a n t i l e , a n d i t s l a w , i n f a r m o r e
t h a n t h e n a r r o w a c c e p t e d m e a n i n g o f t h e p h r a s e “ c o m m e r c i a l
law,” was formed by the forces acting on a community that lived
and died by the conditions of maritime trade.

The goal of the commercial law is usually to achieve orderly
predictability as the background to economic fluctuation, and in
that sense, commercial law aspires to a settled nature, even as we
expect it to conform to the “felt necessities” of changing economic
l i f e . T h e o v e r r i d i n g n e e d f o r c e r t a i n t y a n d i n v a r i a b i l i t y o f
o u t c o m e s i n t h e a r e a o f c o m m e r c i a l l a w p r e s e n t s p e r h a p s t h e
p r o f o u n d e s t i m p u l s e t o w a r d s l e g a l s e t t l e m e n t i n c o l o n i a l l e g a l
s y s t e m s — w i t h o u t a n e a r l y delineation of the fundamental r u l e s
of commerce, subsequent social development must necessarily be
retarded.

S u p e r fi c i a l l y a n d i n r e t r o s p e c t , t h e p r o c e s s o f s e t t l i n g
commercial legal arrangements in British North America appears

197
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t o h a v e b e e n c o m p a r a t i v e l y s i m p l e . M u c h o f t h e l e g a l
i n f r a s t r u c t u r e f o r c o m m e r c i a l r e l a t i o n s w i t h i n t h e a r e a o f
E u r o p e a n c u l t u r a l d o m i n a n c e w a s i n t e r n a t i o n a l i z e d c e n t u r i e s
b e f o r e t h e c o m m e n c e m e n t o f N o r t h A m e r i c a n s e t t l e m e n t .
Admiralty, the law of negotiable instruments, the substantive law
o f a g e n c y a n d t h e a d j e c t i v e l a w o f f o r e i g n a t t a c h m e n t — a l l o f
these critical elements of the commercial system could be adopted
i n n e w v e n u e s o f c o m m e r c i a l a c t i v i t y w i t h s m a l l n e e d f o r
a d j u s t m e n t . C o l o n i a l c o m m e r c e , d e p e n d e n t o n t r a d i n g
relationships with more economically powerful trading partners,
had to bow to their terms. If wholesale adoption of metropolitan
d o c t r i n e s a n d i n s t i t u t i o n s w a s t h e o b v i o u s r o u t e t o c o m m e r c i a l
v i a b i l i t y s e t t l e m e n t w o u l d s e e m t o b e a s i n g l e a c t o f
transplantation.

F u r t h e r m o r e , t h e p r o b l e m s o f e t h n i c d i v e r s i t y t h a t p o s e d
obstacles to the construction of a provincial legal order in other
r e s p e c t s w e r e o f l e s s s i g n i fi c a n c e i n t h e d e v e l o p m e n t o f t h e
commercial legal system. Commercial relations transcended such
differences the world over, and with respect to the population of
N e w Y r k i t s e l f , d e s p i t e t h e s p o r a d i c h o s t i l i t i e s o f t h e m i d -o
seventeenth century, there were few commercial relationships in
E u r o p e m o r e e n d u r i n g t h a n t h a t b e t w e e n E n g l a n d a n d t h e
N e t h e r l a n d s . O n a l l a c c o u n t s , w e m i g h t e x p e c t t h e h i s t o r y o f
c o m m e r c i a l l a w i n N e w Y r k t o r e p r e s e n t t h e l e a d i n g e d g e o fo
legal settlement—a quick merger of Dutch and English practices
i n t o a s i n g l e s y s t e m , c l o s e l y c a l i b r a t e d t o t h a t o f B r i t i s h
m e t r o p o l i t a n t r a d e r s , g a i n i n g s t a b i l i t y , d e s p i t e t h e v a g a r i e s o f
colonial economies and imperial wars, from the less volatile pace
of Atlantic commercial development.

C e r t a i n l y t h i s d e s c r i p t i o n c a p t u r e s s o m e e l e m e n t s o f t h e
provincial experience, but on the whole the course of legal change
w a s r a t h e r d i f f e r e n t . U n i f o r m i t y a c r o s s g e o g r a p h i c a n d e t h n i c
d i v i s i o n s w a s a c h i e v e d i n t h e e a r l y p e r i o d , a n d b y t h e e a r l y
e i g h t e e n t h c e n t u r y t h e m a t e r i a l s f o r a s e t t l e d c o m m e r c i a l l e g a l
o r d e r w e r e i n p l a c e . B u t t h e c o l o n i a l e c o n o m y , i n b o t h i t s
domestic and international components, inhibited stabilization of
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 t h e l e g a l r e g i m e . T h i s t e n d e n c y r e s u l t e d f r o m t h r e e p r i m a r y
causes—the prevalence of illegal trading in provincial New Y rk,o
t h e p e r e n n i a l i n s t a b i l i t y o f t h e m o n e t a r y s y s t e m , a n d t h e
procedural difficulties of imperial legal relations. Each played a
significant role in hobbling movement toward a more stable and
c e r t a i n c o m m e r c i a l l a w i n t h e p r o v i n c e a t v a r i o u s t i m e s
throughout the provincial period, and in the climactic period of
colonial agitation at the latter end of the 1760s, all three together
a c t e d t o d e s t r o y t h e s t a b i l i t y o f t h e s y s t e m u n t i l t h e p o s t -
revolutionary reorganization.

The commercial law strictu sensu—the law of bundles, bills,
a n d b o t t o m s — w a s a l s o c l o s e l y r e l a t e d t o o t h e r q u e s t i o n s n o t
capable of stable resolution.  Regional and class tensions between
debtors and creditors, exacerbated by the volatility of the money
supply, put significant political strain on the legal order at crucial
p o i n t s i n t h e p r o v i n c i a l h i s t o r y — a n a n a l o g o f t h e s o c i a l f o r c e s
acting to destroy the stability of the land law in the Hudson River
V l l e y i n t h e 1 7 6 0 s . A s w e l l , t h e c o n t i n u i n g c o n s t i t u t i o n a la
c o n t r o v e r s y o v e r t h e c o u r t s , o f t e n a t t h e f o r e f r o n t o f p r o v i n c i a l
political life, had sporadic u n i n t e n d e d a n d s e v ere effects on the
provision of stable mercantile justice.

T h e s e c e n t r i f u g a l i m p u l s e s , u n l i k e m o s t o f t h e f o r c e s
militating for diversity and uncertainty in law, were less apparent
in the early period of provincial development than they were at
t h e e n d . G e o g r a p h y p r o v i d e d a s t r o n g i n i t i a l a r g u m e n t f o r
c e n t r a l i z a t i o n o f c o m m e r c i a l a c t i v i t y . T h e p r o v i n c e R i c h a r d
Nicolls was sent to conquer and govern in 1664 extended north
from the mouth of the Delaware to the southern coast of Maine,
t a k i n g i n t h e o f f s h o r e i s l a n d s o f N e w E n g l a n d . W h i l e m a n y
f a c t o r s — n o t l e a s t t h e l o g i s t i c a l d i f fi c u l t i e s o f d e f e n d i n g a n d
a d m i n i s t e r i n g t h i s e x t e n d e d a n d d i s c o n t i n u o u s t e r r i t o r y —
u n d e r l a y t h e c o m p a r a t i v e l y r a p i d d i v e s t i t u r e o f p o r t i o n s o f t h e
Duke’s chartered domains, the provincial boundaries at the end
of the seventeenth century essentially enclosed that portion of the
h i n t e r l a n d f o r w h i c h N e w Y r k C i t y s e r v e d a s t h e n a t u r a lo
entrep ̂  t.o
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Trade patterns in the period of Dutch control set several of
the parameters of commercial development that would continue
u n d e r E n g l i s h r u l e . F u r t r a d e w a s t h e D u t c h W s t I n d i ae
C o m p a n y ’ s m o s t i m p o r t a n t e n t e r p r i s e i n N e w N e t h e r l a n d s , a s
demonstrated by the colony’s great seal, with its single beaver as
the central image. The fur trade drew two lines of force through
New Amsterdam—transshipment of furs brought south down the
H u d s o n R i v e r i n s h a l l o w - d r a f t s l o o p s , a n d t h e f o r w a r d i n g o f
s u p p l i e s , i n c l u d i n g t h e e s s e n t i a l t r a d e g o o d s a s w e l l a s
s u b s i s t e n c e s u p p l i e s , u p r i v e r . I n a d d i t i o n , t h e t r a d e w i t h t h e
C a r i b b e a n t h a t w a s t o b e a p e r m a n e n t p a r t o f t h e N e w Y r ko
commercial environment were laid down by the Dutch: carrying
fl o u r a n d o t h e r f o o d s t u f f s a s w e l l a s t i m b e r t o t h e i s l a n d s ,
r e t u r n i n g w i t h c a r g o e s o f m o l a s s e s a n d “ f r a c t i o u s ” o r
“ u n w o r k a b l e ” s l a v e s s p a r e d t h e q u i c k a n d p a i n f u l d e a t h o f t h e
sugar islands for physically less tortuous employment as laborers
and domestic servants in New Amsterdam.

T h e l e g a l a n d a d m i n i s t r a t i v e m e c h a n i s m s o f t h i s t r a d e ,
unlike those of the later period under English rule, presupposed
the Dutch W st India Company trading monopoly, both in Newe
Amsterdam and in the Dutch Caribbean. With few exceptions, if
a merchant is defined as one engaged in foreign commerce, there
was one merchant in New Amsterdam—the Company itself. At
t h e h i g h e s t l e v e l o f o r g a n i z a t i o n c o m m e r c i a l l a w i n N e w
A m s t e r d a m c o n s i s t e d o f t h e d e c i s i o n s o f t h e D i r e c t o r - G e n e r a l ,
subject to the review o f t h e D u t c h W s t I n d ia Company and itse
Amsterdam Chamber.

Though consistent trade policy avoided some of the classes
o f l i t i g a t i o n i n t e g r a l t o t h e l a ter shape of provincial commerci a l
law, this by no means implies that the domestic economy of New
Netherlands operated without recourse to the courts. The staples
o f c o m m e r c i a l l i t i g a t i o n i n t h e D u t c h p e r i o d w e r e t h e s a m e a s
t h o s e p r e v a i l i n g u n d e r E n g l i s h r u l e i n N e w Y r k , o r i n a n yo
comparable mercantile community.  First and foremost, there was
d e b t l i t i g a t i o n . D e b t c o l l e c t i o n w a s a l w a y s t h e p r e p o n d e r a n t
work of the courts, whether under Dutch or English rule.  Local
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 c o n v e n t i o n s a n d p a y m e n t s y s t e m s d e t e r m i n e t h e p r e c i s e f o r m
that debt litigation takes—what documents or practices indicative
o f i n d e b t e d n e s s a r e s u f fi c i e n t t o p r o v e t h e c l a i m , f o r e x a m p l e .
C o n v e n t i o n s d e t e r m i n e a l s o t h e p r o c e d u r a l c o n t e x t o f
c o l l e c t i o n — w h e t h e r , a s i n a g r i c u l t u r a l c o m m u n i t i e s s h o r t o f

1s p e c i e l i k e s e v e n t e e n t h - c e n t u r y V i r g i n i a , d e b t s a r e o n l y
collectible at a certain season of the year—but the business moves
through the courts at all times, with tedious regularity.

Along with debt collection, the courts of New Netherlands
confronted all the problems of contracts that break down before
r e a c h i n g t h e c o m p a r a t i v e l y p o l i s h e d s t a g e o f s i m p l e n o n -
p a y m e n t . C l a i m s f o r n o n - p e r f o r m a n c e o f c o n t r a c t o b l i g a t i o n s ,
d e l i v e r y o f u n a c c e p t a b l e g o o d s , a n d i n a d e q u a t e o r h a r m f u l
performance of service obligations are the common consequences
o f a n i n t e r d e p e n d e n t e c o n o m y , a n d t h e c o u r t s o f N e w
A m s t e r d a m , t h e p a t r o o n s h i p s , a n d B e v e r w y c k a l l e x p e n d e d
substantial effort in the resolution of such disputes.

At the scale of magnification presented by court records—
w h e r e i n d i v i d u a l c o m m e r c i a l d i s p u t e s a r e t r a n s f o r m e d i n t o
j u d g m e n t s m o s t l y b y p r o c e s s e s u n r e c o r d e d i n d e t a i l — i t i s
d i f fi c u l t t o d i s c e r n t h e s u b s t a n t i v e d i f f e r e n c e s a m o n g l e g a l
systems. If the director of Rensselaerswyck sues for collection of
an account, presenting his own books as evidence of the debt, and
the defendant confesses his indebtedness but alleges set-offs, the
resolution under Romano-Dutch law, as recorded in two lines of
c o u r t m i n u t e s , w i l l n o t e x e m p l i f y a n y o b v i o u s d i f f e r e n c e s i n
d o c t r i n e f r o m t h e r e s o l u t i o n o f a s i m i l a r d i s p u t e u n d e r t h e
c o m m o n l a w . B u t w h i l e t h e a p p e a r a n c e o f t h e s u b s t a n t i v e
resolutions in such cases hardly seem to vary from year to year,
regardless of the titular substitution of His Excellency the Duke of
Y r k f o r t h e i r H i g h M i g h t i n e s s e s o f t h e D u t c h W s t I n d i ao e
Company at the apex of the political order, the procedural context
o f c o m m e r c i a l d i s p u t e s i n t h e c o u r t s c h a n g e d a f t e r 1 6 6 4 , a s t h e
________________________________________________________________________
1. Virginians in the 1640s used promissory notes stated in pounds of tobacco,

p a y a b l e “ a t t h e n e x t c r o p ” t o s a t i s f y b o t h p r i v a t e a n d publi c o b l i g a t i o n s .
Even fines imposed in the courts were collectible only in this fashion.   See
Edmund S. Morgan, American Slavery, American Freedom 177 (1975).
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one quintessentially English institution made its appearance. Y te
e v e n t h e j u r y f a i l e d b y i t s p r e s e n c e t o m a k e a s h a r p d i s -
c r i m i n a t i o n i n t h e c o m m e r c i a l l e g a l o r d e r o f t h e n e w p r o v i n c e .
Despite the adherence to juries, the English also continued to use
t h e p r i m a r y m e d i u m f o r s p e c i a l i z e d f a c t - fi n d i n g i n t h e D u t c h
courts—arbitration.

T h e u s e o f a r b i t r a t o r s t o i n v e s t i g a t e a n d d i s p o s e o f c a s e s
w i t h c o m p l e x f a c t u a l e l e m e n t s i s p e r h a p s t h e m o s t s t r i k i n g
feature of civil procedure in early New Y rk. Dutch practice waso
certainly a predominant influence; such mechanisms also had the
advantage of spreading the burden of adjudicating disputes over
a larger segment of communities too thinly populated to maintain
extensive perman e n t j udicial establishments. Referring lawsuits

2f r o m c o u r t s t o a r b i t r a t o r s o r r e f e r e e s e f f e c t i v e l y i n c r e a s e d t h e
“carrying capacity” of courts which, in the circumstances of low
p o p u l a t i o n d e n s i t y a n d s m a l l e c o n o m i c s u r p l u s , w e r e e a s i l y
overburdened. When New Amsterdam acquired a court, in 1653,
f o r e x a m p l e , i t w a s o n e w h o s e s t r u c t u r e w a s b a s e d o n t h a t o f
A m s t e r d a m ’ s o w n m u n i c i p a l c o u r t , c o m posed of a schout, w h o
a c t e d i n t h e r o l e s o f s h e r i f f a n d p r o s e c u t o r ; t w o b u r g o m a s t e r s ,
w h o s e r v e d a s a d m i n i s t r a t i v e o f fi c e r s ; a n d fi v e s c h e p e n s , t h e

3equivalent of aldermen. This court met down to the time of the
English occupation, and again during the Dutch reoccupation in
1673-74. The reference of claims to “good men” for reconciliation
or settlement was a major element in the procedure of this court.
S i m i l a r u s e s o f r e f e r e n c e t o g o e d e m a n n e n p r e v a i l e d o u t s i d e t h e
j u r i s d i c t i o n o f N e w A m s t e r d a m , i n t h e p a t r o o n s h i p o f R e n s -

4s e l a e r s w y c k . M o s t o f t e n t h e r e f e r e e s w e r e a p p o i n t e d b y t h e

________________________________________________________________________
2. A distinction should be drawn between the processes of “arbitration” in the

s t r i c t s e n s e , a r i s i n g f r o m a n a g r e e m e n t b e t w e e n p a r t i e s t o c a r r y f u t u r e
disputes to an informal forum of adjudication, and “reference,” in which a
court refers a proceeding originally commenced before it to the disposition
of othe r s . T h e p rocedural distinction is sometimes important; where it is
not, I have used the word “arbitration” to describe both processes.

3. C.P. Daly, History of the Court of Common Pleas for the City and County
of N e w Y r k x i x , x x i i i ( 1 8 5 5). In Holland the burgomasters and schepenso
s e r v e d d i f f e r e n t f u n c t i o n s ; i n N e w Y r k t h e y f o r m e d o n e g o v e r n m e n t a lo
entity. The officials in Amsterdam were elected; in New Y rk, however, theyo
were appointed by Stuyvesant.
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 5 6c o u r t , s o m e t i m e s t h e y w e r e s e l e c t e d b y t h e p a r t i e s , a n d
o c c a s i o n a l l y o n e o f t h e m e m b e r s o f t h e c o u r t w a s d e l e g a t e d t o

7a t t e m p t a s e t t l e m e n t . I f a n a g r e e m e n t c o u l d n o t b e r e a c h e d
b e t w e e n t h e p a r t i e s , t h e j u d g m e n t o f t h e r e f e r e e s c o u l d b e
appealed to the court as a whole, which would then render a final

8decision. This form of challenge was apparently quite rare.

A m o n g t h e m a n y p r o b l e m s o f g o v e r n a n c e a n d c o n t r o l
p r e s e n t e d t o t h e n e w E n g l i s h m a n a g e m e n t a f t e r t h e D u t c h
surrender in 1664, the mechanisms of commercial justice did not
r a n k a m o n g t h e m o r e c o m p l e x . N e w A m s t e r d a m ’ s C o u r t o f
S c h o u t , B u r g o m a s t e r s a n d S c h e p e n s c o u l d b e c o m e N e w Y r ko
C i t y ’ s M a y o r ’ s C o u r t w i t h o u t v i o l e n c e t o t h e f a b r i c o f E n g l i s h
g o v e r n a n c e , a n d t h e s a m e a r r a n g e m e n t r e e s t a b l i s h e d t h e c i v i l
justice of Albany.  No move was made to interfere with the use of
reference or arbitration, although juries were, with self-conscious
E n g l i s h n e s s , e m p a n e l l e d i n t h o s e l a w s u i t s t h a t a c t u a l l y w e n t t o
trial.

N o r w a s t h e c o n tinued use of arbitration solely a s h o w o f
9deference to Dutch sensibilities. The Duke’s Laws, which were

________________________________________________________________________
4. See, e.g., Minutes of the Court of Rensselaerswyck, 1648-1652, at 69, 99, 127

(A.J.F. van Laer ed. & trans. 1922). The Rensselaerswyck records also show
the use of agreements to arbitrate future disputes.  See, e.g., id. at 79.

5. Schout v. Elsers, in 1 Records of New Amsterdam 54 (B. Fernow ed. 1897);
Boot v. Goderis, id. at 77; Gompelmans v. Schellinger, id. at 202.

6. Steyn v. Martyn, id. at 97; deKuyper v. Jansen, id. at 176.

7. V rbeeck v. P s, id. at 186. See also, Aiken, New Netherlands Arbitration in thee o
17th Century, 29 Arb.J. 145 (1974) (additional early cases of arbitration).

8. O n l y o n e s u c h c a s e a p p e a r s i n t h e p e r i o d 1 6 5 3 - 5 4 , o u t o f s e v e r a l d o z e n
instances of reference. Jensen v. Spysers, 1 RNA 71.

9. It should be noted that the English tradition itself was by no means void of
p r e c e d e n t f o r t h e u s e o f a r b i t r a t i o n a n d r e f e r e n c e . A r b i t r a t i o n p l a y e d a
significant role in the medieval common law, epitomized by the fifteenth-
century comment that “Arbitration is used for the Common W al, that is toe
say to appease disputes and wronge between the people.” Y.B. 8 Edw.IV,
M i c h . p l . 9 , 3 5 ( 1 4 6 8 , p e r Y l v e r t o n , J . ) , a n d t h e m e r c a n t i l e c o m m u n i t y i ne
E n g l a n d t o o k a d v a n t a g e o f i t s p o s s i b i l i t i e s f r o m a n e a r l y p e r i o d . S e e
generally, Sayre, Development of Commercial Arbitration Law, 37 Y le L.J. 595a
(1928) (commercial arbitration before the eighteenth century).  The English
procedure through the end of the seventeenth century was to enforce penal
bonds requiring obedience to arbitration awards, see id. at 598-608, and when
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o n l y i n f o r c e i n the English a r e a s o f L o n g I s l a n d , S t a t e n I s l a n d ,
and W stchester, provided that:e

All actions of Debt or Trespasse under the value of
fi v e p o u n d s b e t w e e n N e i g h b o r s s h a l l b e p u t t o
A r b i t r a t i o n o f t w o i n d i f f e r e n t p e r s o n s o f t h e
N e i g h b o r h o o d t o b e n o m i n a t e d b y t h e C o n s t a b l e
o f t h e p l a c e ; a n d i f e i t h e r o r b o t h p a r t i e s s h a l l
refuse (upon any pretense) their Arbitration: Then
the next Justice of the peace … shall choose three
o t h e r i n d i f f e r e n t p e r s o n s ; w h o a r e t o m e e t a t t h e
D i s s e n t e r s c h a r g e f r o m t h e fi r s t A r b i t r a t i o n a n d
both plaintiffs and Defendant are to be concluded
b y t h e a w a r d o f t h e p e r s o n s s o c h o s e n b y t h e

10Justice.

T h e E n g l i s h s e t tlements o n L o n g I s l a n d , a s w e h a v e s e e n , w e r e
p r i m a r i l y o u t g r o w t h s o f C o n n e c t i c u t c o m m u n i t i e s a c r o s s L o n g
Island Sound. In those towns too there was a substantial tradition

1 1o f a r b i t r a t i o n , a n d t h e D u k e ’ s L a w s p r o v i s i o n o n a r b i t r a t i o n ,
like most of the rest of the contents of that code, was drawn from
other New England sources. Colonial systems at low population
d e n s i t i e s t e n d e d , i n s h o r t , t o c o n v e r g e o n a r b i t r a t i o n a s a
m e c h a n i s m f o r t h e s e t t l e m e n t o f s m a l l e r o r m o r e r o u t i n e c i v i l
d i s p u t e s . T r a d i t i o n a l o r r e l i g i o u s r e a s o n s c o u l d b e , a n d w e r e ,
a d d u c e d i n s u p p o r t o f s u c h m e a s u r e s , a n d t h e s e s h o u l d b y n o
m e a n s b e i g n o r e d , b u t t h e e v i d e n t u t i l i t y o f t h e i n s t i t u t i o n —
w h i c h l a y i n t h e u s e o f c o n t r i b u t e d s k i l l e d l a b o r t o b o l s t e r t h e
c a r r y i n g c a p a c i t y o f t h e f o r m a l c o u r t s y s t e m s — p r o v i d e s a n

________________________________________________________________________
the use of penalties was statutorily forbidden after 1697, P rliament speedilya
p r o v i d e d a n a c t t o p e r m i t t h e d i r e c t j u d i c i a l e n f o r c e m e n t o f a r b i t r a t i o n
results. See 9 Will.III, c. 15 (1698).  Thus the English tradition of arbitration
helped to make the Dutch predilection for reference comprehensible to the
new authorities in New Y rk.o

10. 1 NY Col Laws 7.

11. The growth and decay of arbitrative procedures in colonial Connecticut is
discussed in B. Mann, Neighbors and Strangers: Law and Community in
Early Connecticut 101-36 (1987).
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 independent explanation of the popularity of arbitration in early
12Anglo-America.

W h i l e t h e a d v e n t o f E n g l i s h g o v e r n m e n t t h u s i n s p i r e d
c o m p a r a t i v e l y f e w s i g n i fi c a n t c h a n g e s i n t h e p r o c e d u r e o f
commercial dispute resolution in the years immediately following
t h e c o n q u e s t , i t d i d h a v e p r o f o u n d c o n s e q u e n c e s f o r t h e
organization of commercial life and the dir e c t i o n o f c o mmercial
enterprise. These much larger changes in the economic life of the
new province established, by the turn of the century, many of the
prevailing themes of commercial legal development through the
rest of the provincial period.

P r i m a r i l y , o f c o u r s e , E n g l i s h c o n t r o l b r o u g h t a b o u t s u c h
s w e e p i n g c h a n g e s b e c a u s e a t t h e l e v e l o f i m p e r i a l t r a d e
regulation it replaced one system of law by another.   Here again,
i t i s n e c e s s a r y t o d i s t i n g u i s h t h e v a r i o u s e l e m e n t s t h a t a r e
o r d i n a r i l y b l e n d e d i n o u r l a b e l o f “ c o m m e r c i a l l a w . ” F o r
i n t e r n a t i o n a l t r a d e t o b e v i a b l e a t a l l , c e r t a i n o f t h e b a s i c
m e c h a n i s m s o f e x c h a n g e a n d d i s p u t e r e s o l u t i o n h a d t o b e
g e n e r a l l y a c c e p t e d — t h e s e e l e m e n t s o f t h e c l a s s i c l e x m e r c a t o r i a
w e r e e f f e c t i v e l y i n t e r n a t i o n a l i z e d a m o n g E u r o p e a n s a n d , a s w e
have seen, were not strongly affected by the shift from Dutch to
E n g l i s h r u l e . B u t t h e v e r y n a t i o n a l , i m p e r i a l , o b j e c t i v e s t h a t
c o m m a n d e d a l a r g e l y u n i f o r m a p p r o a c h t o c o m m e r c i a l
p r o c e d u r e a l s o c o m m a n d e d a d i v e r s i t y a t t h e h i g h e s t l e v e l o f
c o m m e r c i a l r e g u l a t i o n — t h e r u l e s a b o u t w i t h w h o m o n e m i g h t
trade, in whose ships, and for what commodities. However little
fl o u r m e r c h a n t s i n M a n h a t t a n m i g h t c h a n g e t h e w a y t h e y
collected their debts after 1664, to be embedded within the British
E m p i r e , s u b j e c t t o i t s l a w o f t r a d e r e g u l a t i o n , a l t e r e d t h e
e c o n o m i c e n v i r o n m e n t f u n d a m e n t a l l y . T h e s e c h a n g e s , a n d t h e
r e s u l t i n g m e d i a t i o n b e t w e e n c o m m e r c i a l l a w a t t h e l o w l e v e l —
t h e l o c a l r u l e s o f c o m m e r c i a l o r g a n i z a t i o n a n d d i s p u t e
r e s o l u t i o n — a n d c o m m e r c i a l l a w a t t h e h i g h l e v e l — i m p e r i a l

________________________________________________________________________
12. A n o t h e r v i e w o f t h e g e n e r a l h i s t o r y o f a r b i t r a t i o n i n e a r l y A m e r i c a i s

p r o v i d e d i n M a n n , F r m a l i z a t i o n o f I n f o r m a l L a w : A r b i t r a t i o n B e f o r e t h eo
American Revolution, 59 N.Y.U.L. Rev., 443-81 (1984).
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l e g i s l a t i v e c o n t r o l o v e r t r a d e r o u t e s , s h i p p i n g , c u s t o m s , a n d
currency—established the outlines of New Y rk’s commercial lawo
up to the Revolution.

I n i t i a l l y , a n d m o s t v i s i b l y , a b s o r p t i o n i n t o t h e B r i t i s h
Empire altered the existing pattern of trade relationships through
the imposition of new legal controls.  New Amsterdam lay at the
j u n c t i o n o f t h r e e m a j o r t r a d e c o n n e c t i o n s . F i r s t i n i m p o r t a n c e
was the fur trade with the aboriginal inhabitants of the continent.
W ven cloth and iron implements were exchanged for furs in ao
t r a d e s o m u t u a l l y p r o fi t a b l e t h a t i t e n t i r e l y r e o r i e n t e d t h e
i n d i g e n o u s t r a d e a n d w a r f a r e p a t t e r ns everywhere n o r t h o f t h e
Ohio and east of Lake Winnipeg. The Dutch, in possession of the
o n l y t r a n s p o r t a t i o n r o u t e t o t h e continental interior c o m p e t i t i v e
w i t h t h e F r e n c h - c o n t r olled St. Lawrence, anchored the sout h e r n
portion of that trade. Second in importance was the trade with
t h e s e t t l e m e n t s o f t h e D u t c h C a r i b b e a n . E v e n u s i n g t w e n t i e t h -
century agricultural technology, as any contemporary visitor will
n o t e , t h e s m a l l e r i s l a n d s o f t h e C a r i b b e a n p r o v i d e l i t t l e
e n c o u r a g e m e n t t o t h e c u l t i v a t i o n o f g r a i n o r t h e r a i s i n g o f
livestock; intensive cultivation of sugar cane—the great cash crop
of the islands—made the development of self-sufficiency in basic
f o o d s t u f f s i m p o s s i b l e . S o t h e H u d s o n R i v e r V l l e y , f r o m t h ea
beginning of Dutch ru l e , w a s m a r k e d o u t a s the breadbasket of
the Caribbean settlements. New Amsterdam bolted, baked, and
packed in barrels, then went down to the sea in ships. Nor were
s u g a r , m o l a s s e s , a n d fl o u r t h e o n l y c o m m o d i t i e s t o b e
e x c h a n g e d . N e w A m s t e r d a m ’ s m e r c h a n t s h i p - o w n e r s c a r r i e d
l a b o r t o t h e i s l a n d s , a n d t h e s l a v e t r a d e s w e l l e d t h e A f r i c a n
p o p u l a t i o n o f N e w A m s t e r d a m i t s e l f t o r o u g h l y 2 0 % , a l m o s t
entirely enslaved, by 1664. T these two profitable lines of exporto
trade, there was added the dependence of the inhabitants of New
N e t h e r l a n d s o n i m p o r t e d m a n u f a c t u r e d a r t i c l e s — a d e p e n d e n c e
w h i c h t h e y s h a r e d w i t h t h e o t h e r E u r o p e a n a n d i n d i g e n o u s
i n h a b i t a n t s o f N o r t h A m e r i c a . T h e h i n t e r l a n d o f N e w
Netherlands was undeveloped compared to that of New England,
but New Amsterdam was its source for the goods that made life
in the wilderness liveable.
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 E a c h o f t h e s e b a s i c t r a d e r e l a t i o n s h i p s s u s t a i n i n g N e w
A m s t e r d a m ’ s c o m m e r c i a l c o m m u n i t y w o u l d b e s i g n i fi c a n t l y
affected by the imposition of British imperial control.  The export
m a r k e t f o r f u r s a n d t h e s o u r c e o f m a n u f a c t u r e d g o o d s f o r t h e
p r o v i n c e f o r m a l l y s h i f t e d f r o m t h e N e t h e r l a n d s t o B r i t a i n .
A l t h o u g h i t c o u l d h a r d l y b e e x t i n g u i s h e d o v e r n i g h t , a n d w a s
never in fact effectively controlled before 1763, direct trade with
H o l l a n d , a l o n g w i t h t h e r e s t o f t h e E u r o p e a n c o n t i n e n t , w a s
formally prohibited from the moment of Stuyvesant’s surrender.
Some of the Dutch merchantile elite in New Y rk would adjust too
t h i s n e w t r a d i n g p a t t e r n , b u t a f t e r 1 6 6 4 — a n d p a r t i c u l a r l y a f t e r
t h e D u t c h r e o c c u p a t i o n a n d p e a c e f u l c e s s i o n i n 1 6 7 3 — t h e
d i s r u p t i o n o f t h e l o n g - s t a n d i n g c o m m e r c i a l r e l a t i o n s w i t h
Holland provided an opportunity for other, primarily British and
F r e n c h H u g u e n o t , t r a d e r s t o e s t a b l i s h t h e m s e l v e s i n t h e m e r -
cantile hierarchy of New Y rk.o

T h e d i s r u p t i o n o f t h e i s l a n d t r a d e w a s a n e v e n m o r e
significant force acting to change the legal environment of New
Y rk’s commerce.  The Caribbean was an economic unit, and itso
d i v i s i o n i n t o p e r m i t t e d a n d p r o h i b i t e d z o n e s o f t r a d e w a s a
p o l i t i c a l a r t i fi c e t h a t t r a d e r s , m e a s u r i n g p o t e n t i a l p r o fi t a g a i n s t
r i s k s o f u n p l e a s a n t i n t e r f e r e n c e , n e v e r c h o s e t o a c k n o w l e d g e .
T h e D u t c h C a r i b b e a n , f o r m a l l y i n t e r d i c t e d a s a s o u r c e o f s u g a r
a f t e r 1 6 6 4 , w a s a p a r t i c u l a r l y p r o m i s i n g a r e a o f c o m m e r c i a l
d e v e l o p m e n t , n o t o n l y b e c a u s e o f i t s s o c i a l a n d l i n g u i s t i c
connections to New Y rk, but also, and primarily, because the losso
o f D u t c h p o s s e s s i o n s o n t h e m a i n l a n d l e f t n o D u t c h s o u r c e f o r
t e m p e r a t e - z o n e a g r i c u l t u r a l p r o d u c t s . T h e r e w e r e n o t r a c k l e s s
forests in Holland with which to meet the sugar industry’s need
f o r t i m b e r . F r o m t h e v e r y b e g i n n i n g , N e w Y r k e r s h a d s p e c i a lo
i n d u c e m e n t s t o e n g a g e i n t r a d e t h a t v i o l a t e d t h e p r o v i s i o n s o f
i m p e r i a l l a w . T h o u g h t h e p a r t i c u l a r i n d u c e m e n t s w o u l d v a r y
f r o m d e c a d e t o decade, as wou l d t h e g o v e r n m e n t a l e n t h u s i a s m
f o r s u p p r e s s i o n , t h e i l l e g a l i t y o f a l a r g e p o r t i o n o f N e w Y r k ’ so
trade remained a given throughout the provincial period, and no
d e s c r i p t i o n o f t h e l e g a l e l e m e n t s o f c o m m e r c i a l r e l a t i o n s c a n
s a f e l y i g n o r e t h e p o i n t . T h e d e m o g r a p h i c s o f t h e c i t y i t s e l f
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provided an early demonstration of the social importance of the
n e w l e g a l r e g u l a t i o n o f t r a d e . S u p p l y i n g A f r i c a n s l a v e s t o t h e
Dutch sugar islands was now more complex and less profitable,
while the supply of Africans to the British Caribbean was secure
in other hands. African slaves arrived in New Y rk primarily as ao
by-product of New Y rkers’ profitable trade between Africa ando
the Caribbean. The African population of New Y rk began to fallo
as this trade was reduced—from 20% in 1664 to roughly 14% in
1 6 7 4 . T h i s l a t t e r l e v e l r e m a i n e d r o u g h l y s t a b l e t h r o u g h o u t t h e
provincial period.

Along with the external reorien t a t i o n o f b u s i n e s s r elations
t h e r e w a s a c o n c o m i t a n t i n t e r n a l r e o r g a n i z a t i o n b e t w e e n t h e
c o n q u e s t a n d L e i s l e r ’ s R e b e l l i o n . T h e r i g i d p u b l i c e c o n o m i c
c o n t r o l e x e r c i s e d b y t h e D i r e c t o r s - G e n e r a l o f N e w A m s t e r d a m
g a v e w a y t o o n e o f t h e m o s t s t r i k i n g i d i o s y n c r a s i e s o f E n g l i s h
public administration. Twentieth-century Americans, long since
educated to the principle contained in the Sherman and Clayton
A c t s — a n d m o r e f r e q u e n t l y h o n o r e d i n t h e b r e a c h t h a n i n t h e
o b s e r v a n c e — t h a t g o v e r n m e n t i s a f o e o f m o n o p o l y e c o n o m i c
power, find it hard to appreciate just how thoroughly inculcated
t h e o p p o s i t e p r i n c i p l e w a s i n t h e t h e o r y a n d p r a c tice of A n g l o -
A m e r i c a n g o v e r n m e n t f r o m t h e T d o r p e r i o d t h r o u g h t h e fi r s tu
t h i r d o f t h e n i n e t e e n t h c e n t u r y . T h e e x c h a n g e o f c h a r t e r e d
monopoly rights in return for public investment—either through
d i r e c t p a y m e n t t o t h e g r a n t i n g a u t h o r i t y o r t h r o u g h t h e g r a t i s
provision of goods and services the government would otherwise
h ave to provide—was alway s a m a j o r p a r t ( s o m e t i m e s t h e o n l y
a p p a r e n t p a r t ) o f t h e b u s i n e s s o f g o v e r n m e n t . A s a p o t e n t i a l
source of prerogative taxation, reducing the Crown’s need to call
o r c o o p e r a t e w i t h P a r l i a m e n t s , t h e p r a c t i c e o f g r a n t i n g
m o n o p o l i e s i n t h e d o m e s t i c e c o n o m y a t t r a c t e d s e v e r e a n d
destructive attention as T dor gave way to Stuart rule, inspiring,u
i n t h e  C a s e o f t h e M o n o p o l i e s , o n e o f E d w a r d C o k e ’ s m o s t
remarkable works of constitutional fantasy. But the complex of

13practices and beliefs long outlived Charles I. The two decades
________________________________________________________________________
13. F r a p e r c e p t i v e d e s c r i p t i o n o f t h e r o l e p l a y e d b y t h i s a p p r o a c h t oo

governance in the granting of corporation property in New Y rk City duringo
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 following the English conquest saw the legal basis of commercial
l i f e r e o r g a n i z e d o n m o r e m o n o p o l i s t l i n e s , a s g o v e r n m e n t
secured political support and public investment in exchange for
exclusive economic privilege. This process, proceeding in parallel
w i t h t h e c r e a t i o n o f t h e m a n o r i a l s y s t e m w e h a v e e a r l i e r
d i s c u s s e d , t u r n e d t h e p o l i t i c a l s t r a t e g y o f t h e l a t e s e v e n t e e n t h
century into the infrastructure of eighteenth-century law.

Thus, along with the traditional monopoly of the fur trade
exercised by th e A l b a n y h andlaers, the period from 1664 to 1680
saw the creation or confirmation of a monopoly on flour bolting
and packing on behalf of the city grain merchants, a monopoly on
t h e H u d s o n R i v e r c a r r y i n g t r a d e i n f a v o r o f c i t y m e r c h a n t s
holding a special government license, and a regulation requiring
all goods produced upriver to be sent to the city for reshipment.
W h e n , i n 1 6 7 8 , t h e A l b a n y h a n d l a e r s o b j e c t e d t o t h e s h i p p i n g
monopoly of the city merchants, alleging their traditional right to
o r g a n i z e e x p o r t o f f u r s f o r t h e m s e l v e s , G o v e r n o r A n d r o s t a r t l y
inquired whether they wanted a foreign trade or a monopoly of

14the fur business. From this environment of monopoly privilege,
artisans and laborers were excluded. Combinations of carters and
coopers were actively suppressed by the City’s Common Council

1 5a n d t h e G o v e r n o r , a s t h e s y s t e m o f m o n o p o l y g r a n t s f o r t h e
p r o t e c t i o n o f c o m m e r c e w e r e a l l i e d t o t h e p o w e r o f t h e
commercially-controlled city government to set prices and wages
i n t h e t r a d e s e s s e n t i a l f o r t h e m o v e m e n t o f g o o d s . H e r e t h e
d o c t r i n a l d e v e l o p m e n t f o l l o w e d t h e p a t h o f i n t e r e s t - g r o u p
politics.

I n a l l t h e s e a l t e r a t i o n s t o t h e l a r g e - s c a l e l a w o f c o m m e r c e
w e o b s e r v e t h e l e g a l f o u n d a t i o n s o f t h e p r o c e s s o f
“ A n g l i c i z a t i o n . ” R e g u l a t i o n o f t h e c h a n n e l s o f t r a d e t o w a r d
________________________________________________________________________

the eighteenth century, see the chapter entitled “The P litical Theory of ao
W t e r l o t G r a n t ” , i n H . H a r t o g , P u b l i c P r o p e r t y a n d P r i v a t e P w e r : T h ea o
Corporation of the City of New Y rk in American Law, 1730-1830, at 60-68o
(1983).

14. F r further discussion of these various regulations in their political context,o
see Chapter 1, supra, p. 42.

15. See id.
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B r i t a i n , a n d t h e e x c h a n g e o f s p e c i a l e c o n o m i c p r i v i l e g e s f o r
support of the Engli s h g o v e r n m e n t o f the province, encouraged
t h e g r o w t h o f E n g l i s h a n d F r e n c h t r a d e r s i n N e w Y r k ,o
unconnected to the previo u s b u s i n e s s p a t t e r n s , s e eking to build
or extend their fortunes in the new fields of the new empire. The
n e w r e g u l a t o r y c l i m a t e a l s o p r o v i d e d t h e s t r o n g e s t p o s s i b l e
incentives for the prominent Dutch mercantile families to come to
terms with Englis h r u l e . T h e s t r o n g D u t c h m e r c antile flavor of
t h e s h o r t - l i v e d L e i s l e r r e g i m e , a t o d d s w i t h t h e A n g l i c i z e d
segments of the city elite, provided a clear seismic indication of
the subterranean fractures developed during the process.

S p e c i a l c o m m e r c i a l p r i v i l e g e s i n t h e c i t y d u r i n g t h e 1 6 7 0 s
and ‘80s opened fault lines that would be important to later social
a n d l e g a l c o n t e s t s . H o s t i l i t y o n t h e p a r t o f L o n g I s l a n d e r s ,
compelled to sell their grain to the city’s agricultural processing
monopoly and t o s h i p t h e i r o t h e r g o o d s t h r o u g h t h e c i t y’s port
f a c i l i t i e s , i n c r e a s e d t e n s i o n w i t h t h e p r o v i n c i a l g o v e r n m e n t ,
a l w a y s s u s p i c i o u s o f t h e s e “ u n g o v e r n a b l e P u r i t a n s ” i n t h e fi r s t
place. Leisler’s regime was no more successful in this area than
t h e D o m i n i o n g o v e r n m e n t t h a t p r e c e d e d i t , n e a r l y c o m i n g t o
blows with Long Island militia unwilling to submit to expanded
government by the merchants of the city.

W h i l e t h e s u b s t a n c e o f l a r g e - s c a l e r e g u l a t i o n o f t r a d e
altered significantly between 1664 and 1691 as a result of imperial
l e g i s l a t i o n a n d l o c a l m a n a g e r i a l p o l i c y , t h e r e c o r d s o f
adjudication reveal no obvious discontinuities in the treatment of
q u o t i d i a n c o m m e r c i a l d i s p u t e s . T h e t o l e r a t i o n o f d i v e r s e
substantive law in a uniform system of English jurisdictions, the

1 6h a l l m a r k o f t h e a d m i n i s t r a t i o n o f j u s t i c e i n t h e p e r i o d , i s
s c a r c e l y r e fl e c t e d i n t h e d i s p a t c h o f c o m m e r c i al busin e s s . N e w
Y r k c o m m e r c i a l c a s e s , i n t h e i r s u b s t a n c e i f n o t t h e i r l i n g u i s t i co
d e t a i l , w o u l d h a v e a p p e a r e d p r e t t y m u c h t h e b e f o r e a c o u r t i n
L o n d o n , B o s t o n , o r e v e n Q u a k e r P h i l a d e l p h i a . T h u s , f o r e x -
ample, the Court of Assizes in 1682 reversed the Mayor’s Court
j u d g m e n t i n f a v o r o f t h e h o l d e r o f a n o t e o f h a n d f o r £ 3 0 .
________________________________________________________________________
16. See Chapter 1, supra.
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 Appellant claims breach of warranty on goods sold, and produces
witnesses to the bargain, whose testimony apparently was more
c o n v i n c i n g t o t h e B e n c h t h a n i t h a d b e e n t o t h e j u r y i n t h e
Mayor’s Court.  Only the fact that the goods sold consisted of “a
n e g r o , ” “ w a r r a n t e d t o b e S o u n d a n d w e l l B u t t P r o v e i n g

17otherwise,” provides a distinguishing mark of time and place.

Along with the routine of debt collection, and the ancillary
commonplaces of commercial claim and defense, the courts faced
the litigation generated by the actions of government officers in
t h e t r a d e system. C l a i m s a g a i n s t c u s t o m s o f fi c i a l s a n d s h e r i f f s ,
f o u n d e d o n a l l e g a t i o n s o f w r o n g f u l i m p o s i t i o n o f d u t i e s o r
improper actions in execution of judgment, appeared in the guise
of ac t i o n s f o r t r o v e r a n d c o n v e r s i o n , a l l e g i n g , f o r e x a m p l e , t h at
t h e D e p u t y C o l l e c t or wrongfully detained eighty-five g a l l o n s o f
rum, or the sheriff took and converted to his use £26.15s worth of

1 8h a t s . S u c h s u i t s a g a i n s t o f fi c e r s w e r e a p a r t o f t h e p a t t e r n o f
c o m m e r c i a l l i f e , b u t t h e y c o u l d e a s i l y s h a d e o v e r i n t o a c t s o f
deliberate political defiance, as, for example, the indictment of the
M a y o r f o r t r e a s o n b e c a u s e h e h a d r e n d e r e d j u d g m e n t i n t h e

1 9M a y o r ’ s Court refusing e n f o r c e m e n t o f a g a m b l i n g d e b t . T h e
Court of Assizes had no difficulty dismissing the indictment, and
issued a general order reciting that:

S e v e r a l l persons have of Late Presumed Cont r a r y
to the Knowne Laws and practice of the Realme of
England to Exhibite and Preffer Divers Causelesse

________________________________________________________________________
17. S e e S m e e d i s v . O k s o n , O c t o b e r 1 6 8 2 , P r o c e e d i n g s o f t h e G e n e r a l C o u r t o f

Assizes, in NYHS Coll 1912, at 32.  The slave died in the custody of the seller,
to whom he had been returned.  Appellate review in the Court of Assizes
a m o u n t e d t o t r i a l d e n o v o , a s t h e t a k i n g o f l i v e t e s t i m o n y i n t h i s c a s e
d e m o n s t r a t e s . T h i s p r o p o s i t i o n , t h a t t h e G o v e r n o r i n h i s h i g h e s t c o u r t
originally exercised the right to review findings of fact, would become a
hotly-contested issue in the mid-eighteenth century.  See infra, p. 256.

18. See Assize Proceedings, October 1681, supra note 17, at 18-19.  In the former
case, brought by the prominent merchant P ter De Lanoy, the shipment ofe
r u m w a s h e l d n o t d u t i a b l e , b e i n g e n r o u t e t o V i r g i n i a , a n d t h e M a y o r ’ s
Court judgment against the Deputy Collector was affirmed. In the second,
the sheriff produced the writ of execution and the judgment of the Mayor’s
Court under which he acted. The subsequent verdict and judgment of the
Mayor’s Court jury, holding the sheriff liable, was reversed.

19. Id. at 22.
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a n d V x a t i o u s A c c u s a c o n s a n d I n d i c t m e n t s i n t oe
the Courts within this Government against Severall
Magistrates and Others Concerned in the Publique
affaires of the Government which Causeth Greate
trouble and Disturbance

a n d r e q u i r i n g t h a t a l l s u c h a c c u s a t i o n s “ b e fi r s t h e a r d a n d
20Examined before two Justices of the peace.”

The increasing jurisdictional sophistication of the provincial
c o u r t s y s t e m b y n o m e a n s i m p l i e d t h e d i s u s e o f a r b i t r a t i v e
procedures in commercial and other disputes. Two cases in the
M a y o r ’ s C o u r t i n 1 6 7 5 , f o r e x a m p l e , s h o w t h e c o u r t r e f e r r i n g

21complex accounts. The use of reference in this period was not
c o n fi n e d t o t h e M a y o r ’ s C o u r t . T h e e x i s t i n g C o u r t o f A s s i z e s
r e c o r d s d i s c l o s e t w o i n s t a n c e s b e t w e e n 1 6 8 0 a n d 1 6 8 2 o f

22arbitration involving large commercial transactions.
________________________________________________________________________
20. Id. at 24. Historians intemperately eager to locate the single fateful moment

a t w h i c h “ R e c e p t i o n ” o f t h e c o m m o n l a w o c c u r r e d i n N e w Y r k m a y b eo
d r i v e n b y t h e w o r d i n g o f t h i s o r d e r t o c o n c l u d e t h a t r e c e p t i o n o c c u r r e d
s o m e t i m e p r i o r t o 1 6 8 1 — a n e l e g a n t d e m o n s t r a t i o n t h a t n o n s e n s i c a l
questions tend to produce nonsensical answers.

21. In one case “to bring the same into as briefe a method for finding out the
difference, as possible they can,” and in the other “in order to the stating or
b r i n g i n g t h e m t o a n a r r o w C o m p a s s , f o r t h e C o u r t s m o r e f a c i l e
understanding the merritt of the cause.” Phillips v. Cousson, MCM, June 24
1 6 7 5 , f . 7 2 ; S t e v e n s o n v . D e H a e r t , M C M S e p t . 7 1 6 7 5 , f . 7 2 . B o t h a r e
reprinted in R.B. Morris, Select Cases of the Mayor’s Court of New Y rko
City, 1674-1784, at 257-58 (1935). In the former case, presumably because of
the “great difficulty Therein,” the court nominated four referees, while in the
latter only two were needed. In both cases, it should be noted, the function
o f t h e r e f e r e e s w a s t o a d v i s e t h e c o u r t , a n d n o t , b y t h e l a n g u a g e o f t h e
records, to make a judgment between the parties. In a similar case in 1683,
after the examiners of the accounts reported to the court, further testimony
a s t o t h e f a c t s o f t h e d i s p u t e d s a l e s t r a n s a c t i o n w a s t a k e n ; t h e c o u r t
f a s h i o n e d t h e j u d g m e n t a n d a p p o r t i o n e d t h e c o s t s . W t t s o n v . S a u n d e r s ,a
MCM July 3 1683 & August 7 1683, ff. 61, 64. Morris, it should be noted,
collects his cases as examples of the old personal action of account, but the
p r o c e d u r e f o l l o w e d i n t h e c a s e s m a k e s c l e a r t h a t t h i s c l a s s i fi c a t i o n i s
incorrect. The more advisory use of referees was clearly not the invariable
p r a c t i c e o f t h e p e r i o d ; S e e M o y n e v . S h a r p e , M C M A u g u s t 3 1 6 8 0 &
September 10 1680, n.p.

22. O n e c a s e a p p e a l e d a r e s u l t i n d e b t o n a c c o u n t f o r £ 1 5 6 , w h i c h t h e c o u r t
r e f e r r e d ( o n motion o f t h e o r i g i n a l p l a i n t i f f a n d c o n s e n t o f d e f e n d a n t ) t o
four referees, who reported a judgment for £139.5s.9d and costs. Wilson v.
N o r m a n , A s s i z e P r o c e e d i n g s , O c t o b e r 1 6 8 2 , s u p r a n ote 17, at 29. The suit
involved an account between merc h a n t a n d c u s t o m e r f o r g o o d s sold and
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 T h e p e r i o d f o l l o w i n g L e i s l e r ’ s R e b e l l i o n s a w n o t o n l y t h e
completion of the process of institutional settlement, culminating
i n t h e J u d i c i a r y A c t o f 1 6 9 1 , b u t a l s o a m a j o r e x p a n s i o n o f t h e
commercial life of the province. The opening of the worldwide
s t r u g g l e b e t w e e n F r e n c h a n d B r i t i s h e m p i r e s r a d i c a l l y a l t e r e d ,
and significantly improved, the position of the provincial traders.
N e w Y r k , t h o u g h l o c a t e d a t o n e o f t h e s t r a t e g i c h i n g e s o f t h eo
N o r t h A m e rican confrontation between B r i t a i n a n d F r a n c e , w a s
l a r g e l y s p a r e d d e p r e d a t i o n i n K i n g W i l l i a m ’ s W r , o w i n ga
p r i m a r i l y t o t h e a n t i - F r e n c h a c t i v i t i e s o f t h e I r o q u o i s , w h o h a d
a l l i e d t o t h e B r i t i s h E m p i r e t h e u n i q u e l y b r u t a l c o m b i n a t i o n o f
w a r f a r e a n d f o r c e d t r a d e t h a t u n d e r l a y t h e a t t e m p t o f t h e F i v e

2 3N a t i o n s t o m o n o p o l i z e t h e s o u t h e r n G r e a t L a k e s f u r t r a d e .
New Y rk contributed no substantial levies of men or resources too
the campaigns against Canada between 1689 and the conclusion
o f t e m p o r a r y p e a c e i n 1 6 9 7 , t h u s s p a r i n g i t s e l f b o t h t h e h u m a n
a n d e c o n o m i c c o s t s i n c u r r e d i n N e w E n g l a n d . B r i t i s h fl e e t
operations in the Caribbean, however, afforded the New Y rkerso
a m o r e p r o fi t a b l e f o r m o f p a t r i o t i s m , s u p p l e m e n t e d b y t h e
smaller-scale but equally profitable overland trade supplying the
e n e m y a t M o n t r e a l . T h e m a r i t i m e c o m m e r c e o f t h e p r o v i n c e
exploded—New Y rk’s shipping roster almost quadrupled, fromo
a b o u t 3 5 s h i p s i n 1 6 8 9 t o 1 2 4 i n 1 7 0 0 , w h i l e t o t a l t r a d e — i n t h e

24opinion of the Governor—doubled in the wartime decade. The
 t r a d e e x p l o s i o n b r o u g h t s p e c i e i n t o t h e p r o v i n c e , w h i l e t h e

________________________________________________________________________
delivered between 1677 and 1681—a reminder of the long credit necessarily
extended by New Y rk merchants, a subject further discussed below.  Theo
losing defendant posted bond for a further appeal to the King and Council,
but a search of the Privy Council records shows, rather unsurprisingly, that
no appeal was docketed in London. The other case was an appeal from a
successful action at law to enforce an award of £310. Cardwell v. Golding,
October 1682, id. at 31. The original award was upheld. Again, security for
further appeal was given, but apparently no appeal was prosecuted.

23. D e s p i t e s e v e r a l r e c e n t a d d i t i o n s t o t h e m o n o g r a p h l i t e r a t u r e , t h e m o s t
i n s i g h t f u l c o m p r e h e n s i v e a n a l y s i s o f t h e s t r a t e g i c s i t u a t i o n i n N o r t h
A m e r i c a a t t h e e n d o f t h e s e v e n t e e n t h c e n t u r y r e m a i n s B . D e V t o , T h eo
Course of Empire 131-75 (1952).

24. Bellomont to Lords of the Treasury, May 25 1698, 4 NY Col Docs 317. See
also Mason, Aspects of the New Y rk Revolt of 1689, 30 NY Hist 174 (1949); H.A.o
Johnson, The Law Merchant and Negotiable Instruments in Colonial New
Y rk, 1664 to 1730, at 9-10 (1963).o
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a b s e n c e o f w a r d e b t h e l d t h e e m i s s i o n o f p a p e r m o n e y , a n d
resulting inflation, to a minimum.

T h u s , w h e n i n 1 6 9 1 t h e i n s t i t u t i o n s o f j u s t i c e , i n c l u d i n g
c o m m e r c i a l j u s t i c e , a t t a i n e d t h e i r m o r e o r l e s s fi n a l f o r m i n t h e
p r o v i n c e , t h e s t a t e o f t h e m e r c a n t i l e e c o n o m y w a s f a r m o r e
positive than the immediate political circumstances.  F r the anti-o
L e i s l e r i a n , A n g l o - D u t c h c o m p o n e n t o f t h e m e r c a n t i l e e l i t e , b e s t
r e p r e s e n t e d b y t h e c o u n c i l o r s F r e d e r i c k Philipse and Step h a n u s
V n C o r t l a n d t , p o l i t i c a l a u t h o r i t y w a x e d w i t h e c o n o m i c p r o fi t .a
But the expansion of trade and the political triumph of the anti-
Leislerians acted against the stability of commercial law, as illegal
trading became the centerpiece of the provincial economy.

W rtime disorganization of ocean commerce was always aa
t i m e o f o p p o r t u n i t y . F r e n c h p r i v a t e e r i n g a c t i v i t y i n n o r t h e r n
waters afforded New Y rkers a boost in their legitimate carryingo
trade in competition with New England, but the opportunities to
w i n d w a r d o f t he law were even more significant . T h e p r i m a r y
d i f fi c u l t y f o r t h e N e w Y r k m e r c h a n t , t h r o u g h o u t t h e e n t i r eo

2 5p r o v i n c i a l p e r i o d , w a s s h o r t a g e o f c i r c u l a t i n g c u r r e n c y .
I m p e r i a l c o n t r o l o v e r m o n e y s u p p l y , e x e r c i s e d a c c o r d i n g t o
mercantilist principles, provided a steady drain of specie from the
p r o v i n c e s . C u s t o m s d u t i e s a n d q u i t r e n t s w e r e p a y a b l e o n l y i n
s p e c i e , t h u s e n s u r i n g , i n p e r f e c t I m p e r i a l t h e o r y , t h a t b o t h r e a l
and movable property in the colony would sweat a steady stream
o f g o l d f o r I m p e r i a l r e p a t r i a t i o n . I n p r a c t i c e , t h e r e w e r e s o m e
impediments. Quitrent collections were nominal at best in most
p e r i o d s , a n d t h e u s e o f w a r r a n t s a g a i n s t c u s t o m s r e v e n u e a s
currency of payment for Imperial expenses kept some substantial
p o r t i o n o f t h e c u s t o m s r e c e i p t s i n t h e p r o v i n c e . B u t B r i t i s h
merchants, while willing to extend short credit to their American
correspondents, ultimately had to be paid in specie. The wartime
s u p p l i e s t r a d e t o t h e C a r i b b e a n fl e e t c o n t r i b u t e d t o t h e r a p i d
e x p a n s i o n o f t r a d e a n d t h e m o n e y s u p p l y , b u t t h i s w a s a n

________________________________________________________________________
25. T h e m o s t u s e f u l a n a l y s i s o f t h e m o n e t a r y i n f r a s t r u c t u r e o f t h e c o l o n i a l

e c o n o m i e s r e m a i n s C . P . N e t t e l s , T h e M o n e y S u p p l y o f t h e A m e r i c a n
Colonies before 1720 (1934).
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 insufficient source of hard currency trade.  There were those with
m o r e m o n e y t o s p e n d t h a n t h e R o y a l N a v y , h o w e v e r , a n d t h e
anti-Leislerian elite of the province, including Governor Benjamin
Fletcher, went into business supplying the pirates of the Atlantic.

C o m p l i c i t y b e t w e e n t h e c o l o n i a l g o v e r n m e n t s a n d t h e
2 6s y n d i c a t e s o f m a r i t i m e o r g a n i z e d c r i m e w a s h a r d l y n e w ;

i n d e e d , t h e p i r a t e s w e r e d r i v e n t o N e w Y r k i n p a r t b y t h eo
reduced hospitality of the New England ports, wherein they had
found a satisfactory reception among the Godly until the creation
o f t h e D o m i n i o n o f N e w E n g l a n d . F r s h i p w r i g h t s , o u t fi t t e r s ,o
s h o p - k e e p e r s , t a v e r n - k e e p e r s , a n d a l l t h o s e , w h o , l i k e P l e a s a n t
R i d e r h o o d , s a w s e a m e n a s t h e i r “ n a t u r a l p r e y , ” a p i r a t e s h i p
laden with wealthy criminals in need of shore leave was as good
a s a f e a s t . F r P h i l i p s e , V n C o r t l a n d t , W i l l i a m N i c o l l s , a n do a
W i l l i a m “ T n g i e r ” S m i t h ( s o o n t o b e C h i e f J u s t i c e o f t h ea
province), along with their political patron and business partner,

2 7t h e G o v e r n o r , s u p p l y i n g t h e p i r a t e s w a s a f o r t u n e i n t h e
m a k i n g . I t i s i m p o s s i b l e t o e s t a b l i s h h o w m u c h m o n e y p i r a c y
p o u r e d i n t o t h e N e w Y r k e c o n o m y b e f o r e t h e e n d o f K i n go
William’s W r and the recall of Benjamin Fletcher, but Fletcher’sa
s u c c e s s o r , B e l l o m o n t , e s t i m a t e d t h a t i t a m o u n t e d t o m o r e t h a n

28£100,000 a year.

As in so many other matters, the appointment of the Earl of
B e l l o m o n t a s N e w Y r k ’ s G o v e r n o r s i g n a l e d a r e v e r s a l o fo
fundamental policy on trade in the province.  Fletcher’s pursuit of
p e r s o n a l p r o fi t a n d a n t i - L e i s l e r i a n p o l i t i c a l s u p p o r t h a d

________________________________________________________________________
26. See 1 H.L. Osgood, American Colonies in the Eighteenth Century ch. 16

(1924).

27. F r the best discussion of Benjamin Fletcher’s relations with pirates, see J.S.o
Leamon, Governor Fletcher’s Recall, 20 WMQ 3d ser. 527-42 (1963).

28. B e l l o m o n t t o S e c r e t a r y P p p l e , J u l y 7 , 1 6 9 8 , c i t e d i n J . R . R e i c h , L e i s l e r ’ so
Rebellion: A Study of Democracy in New Y rk, 1664-1720, at 137 (1953).o
By way of comparison, Nettels calculates that roughly £44,000 was spent in
New Y rk for provisioning Her Majesty’s military during the entire periodo
o f Q u e e n A n n e ’ s W r . A l l o w i n g f o r s o m e e x a g g e r a t i o n i n B e l l o m o n t ’ sa
estimate of £100,000 per year, the overwhelming profitability of dealing with
the pirates, and the critical importance of piracy to the New Y rk economy,o
is clear.



216 Settling the Law

d e t e r m i n e d n o t o n l y h i s e x t r a v a g a n t l a n d g r a n t s , b u t a l s o h i s
permissive attitudes toward illegal trade and the encouragement
o f p i r a c y . V i e w i n g w i t h d i s g u s t t h e c o n s e q u e n c e s o f t h e
commercial policy pursued by Fletcher, Bellomont told the Lords
o f T r a d e a f t e r s i x m o n t h s i n N e w Y r k t h a t p i r a c y a n d i l l e g a lo
t r a d e , c a r r i e d o n i n v i o l a t i o n o f t h e N a v i g a t i o n A c t s , w e r e t h e

2 9“ b e l o v e d t w i n s ” o f t h e c o m m e r c i a l e l i t e o f t h e p r o v i n c e .
B e l l o m o n t ’ s a l t e r n a t i v e t o t h e i l l e g a l t r a d e c u r r e n t l y s u s t a i n i n g
the prosperity of the province was the bolstering of the fur trade
t o E n g l a n d , a n d t h e p r o j e c t , s e v e r a l t i m e s r e n e w e d i n t h e e a r l y
eighteenth century, to import P latine German settlers to build aa
naval stores industry in the Hudson River V lley.a

T h i s w a s n o t t h e a p p r o a c h f a v o r e d b y t h o s e , i n c l u d i n g
F r e d e r i c k P h i l i p s e — t h e r i c h e s t a n d m o s t p o w e r f u l m e r c h a n t i n
the province—whose commercial fortunes were grounded on the
existing illegal trade. Much piratical activity having shifted east
of the Cape of Good Hope, to the western Indian Ocean and the
Red Sea in the aftermath of peace in the Atlantic, the greatest of
N e w Y r k m e r c h a n t s b e g a n t h e p r a c t i c e o f s u p p l y i n g p i r a t e s i no
situ, sending supply ships east of the Cape. Not only was trading
w i t h p i r a t e s p l a i n l y i l l e g a l , b u t a n y t r a d e e a s t o f t h e C a p e w a s
b a r r e d b y i m p e r i a l t r a d e l e g i s l a t i o n . N o n e t h e l e s s , i n a
remarkable variation on the myth of the “triangle trade,” the New
Y r k e r s m a n a g e d a t t h e t u r n o f t h e c e n t u r y t o c r e a t e ao
q u a d r i l a t e r a l t r a d e p a t t e r n w h o s e f o u r t h c o r n e r l a y a t t r a n s i e n t
locations on the Red Sea lanes. Rum could there be sold to pirates
at enormous advances; returning vessels touched at Madagascar
and purchased slaves, these to be exchanged in the sugar islands

30for molasses to be distilled in New Y rk.o

T h e p r o s p e r i t y o f t h e 1 6 9 0 s , b a s e d a s i t w a s o n a
c o m b i n a t i o n o f w a r p r o fi t e e r i n g a n d e n c o u r a g e m e n t o f p i r a c y ,
________________________________________________________________________
29. Bellomont to Lords of Trade, December 14 1698, 4 NY Col Docs 438.  F r theo

o t h e r s i d e o f t h e fi l e , r e fl e c t i n g t h e c o m p l a i n t s f r o m t h e p r o v i n c i a l
opposition, see id. 320, 416, 490, 604, 623.

30. D o c u m e n t a t i o n o f t h i s u n u s u a l v a r i a t i o n o f t h e s o - c a l l e d t r i a n g l e t r a d e ,
which is generally glimpsed more often in the writings of historians than in
the shipping registers can be found in 4 NY Col Docs 304, 412, 446, 475.
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 i n c u l c a t e d a n i nstability in the regime of commer c i a l l a w a t t h e
highest level even as it made more easy the administration of the
l a w a t i t s m o r e b a s i c l e v e l , i n t h e r e s o l u t i o n o f i n d i v i d u a l
d i s p u t e s . T h e i n s t i t u t i o n a l m e c h a n i s m s o f c o m m e r c i a l j u s t i c e
w e r e n e a r l y c o m p l e t e . T h e J u d i c i a r y A c t o f 1 6 9 1 a n d t h e
s u b s e q u e n t o r d e r s e s t a b l i s h i n g t h e i t i n e r a c y o f t h e S u p r e m e
Court Justices consolidated the system of civil justice on English
m o d e l s , w h i l e t h e M a y o r s ’ C o u r t s o f N e w Y r k a n d A l b a n yo
a c q u i r e d a c o n s i s t e n t c o u n t y c o u r t j u r i s d i c t i o n , s u p p l e m e n t i n g
t h e i r i n d i s p e n s a b l e r o l e s i n t h e c o m m e r c i a l l i t i g a t i o n o f t h e
province. The Judiciary Act, by endowing the Supreme Court of
J u d i c a t u r e w i t h t h e j u r i s d i c t i o n a n d p o w e r s o f E x c h e q u e r , t h u s
s i n k i n g t h e s e p a r a t e C o u r t o f E x c h e q u e r c r e a t e d b y D o n g a n i n

3 11 6 8 5 , b r o u g h t t h e e n f o r c e m e n t o f a d m i n i s t r a t i o n ’ s fi s c a l
interests in the trade system into the the same courts, and before
the same juries, that resolved the rest of the commercial docket.
A l t h o u g h a p a t e n t l y d e s i r a b l e m e a s u r e f r o m t h e p u r e l y
i n s t i t u t i o n a l p o i n t o f v i e w , t h e e n f o r c e m e n t o f t h e C r o w n ’ s
c o m m e r c i a l p o l i c y b y N e w Y r k j u r i e s , w h o s e p r o s p e r i t yo
depended in the largest measure on illegal trade, was not likely to
be effective.

P r o s p e r i t y , h o w e v e r a c h i e v e d , m e a n t e x p a n s i o n o f t h e
m o n e y s u p p l y , a n d l i q u i d i t y w a s n e c e s s a r y t o t h e s u c c e s s o f
commercial dispute resolution.  One study finds that the Supreme
Court of Judicature resolved its cases expeditiously in the period
from 1694-1696, requiring less than three months on the average
t o b r i n g c a s e s b e f o r e j u r i e s , a n d r e s o l v i n g l e s s t h a n 1 5 % o f i t s

32docket by default judgment. Both the speed of resolution, and

________________________________________________________________________
31. T h e h i s t o r y o f t h e e x c h e q u e r j u r i s d i c t i o n p r i o r t o 1 6 9 1 i s d i s c u s s e d i n

Chapter 1, supra.

32. See Rosen, The Supreme Court of Judicature of Colonial New Y rk: Civil Practiceo
i n T r a n s i t i o n , 1 6 9 1 - 1 7 6 0 , 5 L a w & H i s t . R e v . 2 1 3 , 2 2 1 , 2 2 9 ( 1 9 8 7 ) . R o s e n
attempts to compare these generalizations, drawn solely from analysis of the
S u p r e m e C o u r t m i n u t e s , t o e q u i v a l e n t fi g u r e s f r o m t h e 1 7 5 0 s . R o s e n
e x c l u d e s f r o m h e r c a l c u l a t i o n s c a s e s i n e j e c t m e n t , f o r u n r e l a t e d t e c h n i c a l
r e a s o n s . W i t h t h e e j e c t m e n t c a s e s removed, as inspection of the min u t e s
demonstrates, the residue of the civil docket consisted very largely of actions
sounding in debt and trespass (case), and qui tam actions under the acts of
trade and navigation.
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more significantly, the low number of default judgments, reflect
the presence of money in the community; in other periods, as we
shall see, contracted credit produced deadlock in the legal system.
W h e n t h e r e w a s s i m p l y n o m o n e y w i t h w h i c h t o p a y , d e b t
litigation clogged the courts, and defendants had comparatively
little reason to contest their creditors’ actions.

I n o t h e r r e s p e c t s , t o o , t h e i n c o h e r e n c e o f t r a d e r e g u l a t i o n
left undisturbed the traditional dispute-resolving procedures and
doctrines o f t h e p r o v i n cial courts. The minutes of the Supreme
C o u r t o f J u d i c a t u r e f o r t h e p e r i o d 1 6 9 1 - 1 7 0 4 s h o w a f a m i l i a r

3 3p a t t e r n o f c o m m e r c i a l a r b i t r a t i o n , f o r e x a m p l e . S i m i l a r l y ,
Herbert Johnson concluded in his study of the law of negotiable
i n s t r u m e n t s t h a t “ [ w ] h i l e w r i t t e n e v i d e n c e s o f i n d e b t e d n e s s
u n d e r w e n t c o n s i d e r a b l e c h a n g e d u r i n g t h e y e a r s f r o m 1 6 6 4 t o
1 7 3 0 , t h e a m o u n t o f c h a n g e i n t h e l a w s a p p l y i n g t o t h e b i l l o f
exchange is negligible. … and we may safely claim that the bill of
e x c h a n g e p o s s e s s e d a l l o f i t s m o d e r n a t t r i b u t e s b y 1 6 6 4 , a n d
c o n t i n u e d t o h a v e t h e s e c h a r a c t e r i s t i c s t h r o u g h o u t t h e c o l o n i a l

34history of New Y rk.”o

What was true of the law pertaining to bills was largely true
of the whole as one looks at the commercial system in May 1701,
a t t h e d e a t h o f t h e E a r l o f B e l l o m o n t . L i k e t h e r e s t o f B r i t i s h
North America, New Y rk was in one of the periodic respites ino
t h e c e n t u r y - l o n g s t r u g g l e b e t w e e n B r i t i s h a n d F r e n c h E m p i r e s .
It s m a r i t i m e c o m m e r c e , i n fl a t e d b y t h e l i c i t a n d i l l i c i t economic
opportunities of wartime, was strong. Trade to the W st Indies,e
________________________________________________________________________
33. In one suit an objection was made to jurors on the ground that they had

earlier served as arbitrators in the same dispute. Gysbert v. Miseroll, August
6 1695, NYHS Collections 1912, at 78. In another case a dispute between
ship-master and merchant came on for trial, was referred, one of the parties
raised objections to the award, which was overturned, and the case went off
again to a jury. vanSwieten v. Grevenraedt, October 11 1701, April 12 1702,
NYHS Collections 1946 at 57, 100.  Rosen, supra note 32, at 229, reports no
cases in the Supreme Court resolved by arbitration between 1694 and 1696.
So far as the minutes will disclose, this is correct, but the exclusive focus of
Rosen’s attention on the Supreme Court of Judicature somewhat hampers
her conclusions.  The Mayor’s Court minutes in the same two-year period
show roughly a dozen instances of arbitration or reference.

34. H.A. Johnson,  supra note 24, at 40.
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 concentrated on the exportation of grain and meat in exchange for
sugar and molasses, along with the trade to indigenous America
t h r o u g h t h e I r o q u o i s — s e e k i n g s i m u l t a n e o u s l y t o b e c o m e t h e
butchers of and retailers to the F r Tribes—were the commerciala
s t a p l e s o f t h e p r o v i n c e . T h e w a r t i m e e x p a n s i o n o f s h i p p i n g
p r o d u c e d e m p l o y m e n t f o r a r t i s a n s a n d s e a m e n , w h i l e t h e
e x p a n s i o n o f t h e m o n e y s u p p l y r e s u l t i n g f r o m w a r t i m e
p r o v i s i o n i n g c o n t r a c t s a n d t h e e x p e n d i t u r e s o f p i r a t e s h a d
i n c r e a s e d c r e d i t w i t h o u t t h e p r o d u c t i o n o f r u i n o u s i n fl a t i o n ,
l a r g e l y b e c a u s e N e w Y r k , u n l i k e M a s s a c h u s e t t s B a y , h a d n o to
i s s u e d l a r g e q u a n t i t i e s o f p a p e r m o n e y t o fi n a n c e d i r e c t
participation in the war. The Mayor’s Court and Supreme Court
provided commercial justice with comparative expedition, using
both procedures and substantive rules that represented a smooth
c o n j u n c t u r e o f D u t c h a n d E n g l i s h p r a c t i c e s . A l t h o u g h j u r i e s
d e c i d e d t h e l a r g e s t p r o p o r t i o n o f c o m m e r c i a l l i t i g a t i o n s , t h e
m e r c a n t i l e c o m m u n i t y a n d t h e c o u r t s c o n t i n u e d t o r e l y o n t h e
j u d g m e n t s o f r e f e r e e s a n d a r b i t r a t o r s t o r e s o l v e p a r t i c u l a r l y
c o m p l e x q u e s t i o n s , o r t o p r o v i d e f a c t u a l e x p e r t i s e i n t h e
i n t r i c a c i e s o f m e r c a n t i l e e n t e r p r i s e . T h o u g h o p e r a t i n g , l i k e t h e
m e r c h a n t s o f a l l o t h e r c o l o n i e s , i n c o n s t a n t n e e d o f a m o r e
capacious money supply, the merchants of New Y rk had evolvedo
a p a y m e n t s y s t e m b u i l t a r o u n d f o r m a l o b l i g a t i o n s a n d b i l l s o f
e x c h a n g e t h a t b o t h f a c i l i t a t e d l o c a l t r a n s a c t i o n s a n d p e r m i t t e d
N e w Y r k e r s a c c e s s t o t h e l a r g e r p o o l o f c r e d i t i n t h e A n g l o -o
A m e r i c a n w o r l d . The free assignability of d e b t o b l i g a t i o n s , n o t
a c h i e v e d i n E n g l a n d i t s e l f u n t i l 1 7 0 4 , e x i s t e d i n N e w Y r k a s ao
c o n t r i b u t i o n f r o m D u t c h l a w , t h o u g h s h o r t a g e o f s p e c i e f o r
discoun t i n g m e a n t t h a t m o s t e v i d e n c e s o f d e b t r e m a i ned in the

3 5p o s s e s s i o n o f t h e fi r s t p a y e e u n t i l t a k e n u p b y t h e m a k e r .
B e l l o m o n t ’ s a t t e m p t t o h a r n e s s L e i s l e r i a n p o l i t i c a l f o r c e s t o h i s
program of reversing Fletcher’s policies, in the encouragement of
illegal trade as well as in the grants of large tracts to the manor

36lords, had failed. Unlike Boston, w h i c h h a d a l r e a d y begun to
e x p e r i e n c e t h e b o u t s o f i n fl a t i o n a n d h i g h c a s u a l t y r a t e s t h a t
________________________________________________________________________
35. See H.A. Johnson,  supra note 24, at 34.

36. T h i s s e c o n d , b u t e q u a l l y i m p o r t a n t e l e m e n t o f B e l l o m o n t ’ s p o l i c y i s
discussed in Chapter 3, supra.
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37would be its portion in the wars of empire, the social order of
N e w Y r k w a s n o t b e i n g e r o d e d a t i t s e c o n o m i c b a s e , a n d t h eo
legal system reflected that happy truth.

B u t t h e N e w Y r k e r s ’ a p p a r e n t s u c c e s s i n c o n s t r u c t i n g ao
s y n c r e t i c c o m m e r c i a l l a w , l a r g e l y E n g l i s h b u t p a r t l y D u t c h , t o
s e t t l e t h e c o m m e r c e o f t h i s i n t e n s e l y m e r c a n t i l e p r o v i n c e o n l y
i m p e r f e c t l y c o n c e a l e d t h e f u n d a m e n t a l t e n s i o n s o n w h i c h t h e
s y s t e m w a s c o n s t r u c t e d . T h e l a r g e - s c a l e l a w o f N e w Y r k ’ so
c o m m e r c e , s e t t i n g t h e g r o u n d r u l e s o f i n t e r n a t i o n a l t r a d e a n d
c r e d i t , a n d t h e l e g a l p o w e r t o c o n t r o l t h e a l l - i m p o r t a n t m o n e y
s u p p l y , w a s b e y o n d p r o v i n c i a l c o n t r o l . T h e m o s t p r o fi t a b l e
p o r t i o n s o f N e w Y r k ’ s t r a d e w e r e e i t h e r e n t i r e l y i l l e g a l ,o
depending on the evasion of the acts of trade and navigation and
the encouragement of piracy, or were products of the vicissitudes
o f i m p e r i a l w a r i n t h e C a r i b b e a n a n d t h e N o r t h A m e r i c a n
i n t e r i o r . T h e c o n s o l i d a t i o n o f c o m m e r c i a l j u s t i c e a t t h e l o w e r
levels set the stage for the completion of the process of settlement,
t h r o u g h t h e d e v e l o p m e n t o f l e g a l m e c h a n i s m s f o r l a r g e - s c a l e
trade regulation.  But here the way was blocked by Empire. The
c o m m e r c i a l l a w r e g i m e , s o l i d t h o u g h i t w a s t o e x t e r n a l
i n s p e c t i o n , r e s t e d o n p o l i t i c a l a n d s t r a t e g i c p r e m i s e s t h a t N e w
Y rkers could not control. The history of the next seventy years,o
a s t h e p o p u l a t i o n a n d t r a d e v o l u m e o f t h e p r o v i n c e i n c r e a s e d ,
r e q u i r e d t h e c o m m e r c i a l l a w s y s t e m t o a b s o r b t h e u n a v o i d a b l e
s h o c k s o f p a r t i c i p a t i o n i n t h e B r i t i s h E m p i r e . U l t i m a t e l y , t h e
shocks would grow too great, and the system that seemed all but
settled in 1700 would dissolve under the strain.

D u r i n g t h e p e r i o d b e t w e e n t h e w a r s o f K i n g W i l l i a m a n d
Queen Anne, and despite the continuing partisan strife stirred up
i n t h e F l e t c h e r a n d B e l l o m o n t a d m i n i s t r a t i o n s , t h e m e r c h a n t -
dominated Assembly made some attempts further to consolidate
the commercial system.  Legislation to establish standard weights
a n d m e a s u r e s — l o n g n e e d e d t o e s t a b l i s h t h e c r e d i b i l i t y o f N e w
________________________________________________________________________
37. F r a r e m a r k a b l e t r i p a r t i t e c o m p a r a t i v e h i s t o r y o f t h e c o m m u n i t i e s o fo

Boston, New Y rk, and Philadelphia in their responses to the war crises fromo
1685 to 1763, see G.B. Nash, The Urban Crucible: Social Change, P liticalo
Consciousness, and the Origins of the American Revolution (1979).
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 Y rk goods in the export trade, as well as to facilitate the domestico
3 8i n d u s t r i e s , i n c l u d i n g c o n s t r u c t i o n — p a s s e d i n 1 7 0 3 . T h e

u s u r i o u s e x t e n s i o n o f c r e d i t t o s e a m e n — a p r a c t i c e a g a i n
a t t r i b u t a b l e t o t h e a t t i t u d e s o f t h e w a t e r s i d e k e e p e r s o f t a v e r n s
and lodging-houses, to whom seamen were as wildebeest to the
lion—called for the revival of the act prohibiting the enforcement

3 9o f p r o m i s s o r y n o t e s a g a i n s t s a i l o r s , w h i l e t h e p r a c t i c e o f
dilatory removal of actions in debt from the Mayor’s Court to the
S u p r e m e C o u r t , w h i c h i n c r e a s e d t h e c o s t s o f c o l l e c t i o n i n t h e
period of post-war contraction, was blocked in the interest of the

4 0c i t y ’ s m e r c h a n t c r e d i t o r s . T h e s e c o m p a r a t i v e l y n a r r o w
m e a s u r e s w e r e a c c o m p a n i e d b y t h e fi r s t o f m a n y a t t e m p t s t o
bring within the compass of the provincial legal order the critical
p r o b l e m o f m o n e t a r y s t a b i l i t y . I n t h e f a l l o f 1 7 0 9 , w i t h t h e
r e n e w a l o f h o s t i l i t i e s i n N o r t h A m e r i c a i m m i n e n t , a n d t h e
likelihood of war charges much increased, the Assembly forbade
t h e e x p o r t a t i o n o f s p e c i e f r o m t h e p r o v i n c e , w i t h u n c e r t a i n

41results.

B u t s p e c i e d r a i n w a s n e v e r a w a r t i m e p r o b l e m i n N e w
Y r k — w h a t E m p i r e t o o k a w a y i t c o u l d a l s o g i v e . O n c e a g a i n ,o
u n t i l t h e c o n c l u s i o n o f t h e P a c e o f U t r e c h t i n 1 7 1 4 , s u p p l y i n ge
Her Majesty’s forces and waylaying French shipping in Atlantic
and Caribbean waters brought money streaming back into New
Y rk. Aga i n N e w Y r k e r s , d e s p i t e t h e c r u c i a l strategic value ofo o
t h e i r t e r r i t o r y a t t h e g a t e w a y b e t w e e n E m p i r e s , s o u g h t t o
________________________________________________________________________
38. See An Act to Assertain the Assize of Casks, W ights, Measures and Brickse

within this Colony, June 19 1703, 1 NY Col Laws 554.

39. See An Act for Reviving an Act for Encouraging of Seamen, October 11 1709,
1 NY Col Laws 680.

40. See An Act to prevent the Removal of Actions of Twenty pounds from the
Mayors Court of New Y rk and Other Courts, October 11 1709, 1 NY Colo
Laws 681.

41. An Act to prevent the Exportation of the Gold and Silver Coin out of this
Colony, September 24 1709, 1 NY Col Laws 678. The act exempted currency
t o t h e v a l u e o f £ 5 , c a r r i e d by “any Traveller or P ssenger by Lan d o r b ya
W ter” to the neighboring colonies. It expired two years after enactment,a
forestalling disallowance at Whitehall. Enforcement rested with the Mayor
o r Recorde r o f N e w Y r k . N e i t h e r t h e r e c o r d s o f t h e M a y o r ’ s C o u r t n o ro
those of the Common Council in the period from 1710-12 reflect enforcement
activity.
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minimize direct participation in the terrestrial conflict, the better
t o c o n c e n t r a t e o n o p p o r t u n i t i e s f o r p r o fi t a t s e a ; a g a i n M a s s a -
c h u s e t t s b l e d a n d N e w Y r k f a t t e n e d . T h e p r o v i n c i a l V i c e -o
Admiralty records only survive from the period after 1715, and so
w e l a c k p r i z e - b y - p r i z e d e m o n s t r a t i o n o f t h e e f fi c a c y o f t h e
p r o v i n c i a l m a r i t i m e c a m p a i g n ( i n w h i c h w a r w a s m e r e l y
marketing, carried out by other means), but of its overall success

42there can be no doubt.

F r t u n a t e l y f o r N e w Y r k e r s , p e a c e b r o u g h t w i t h i t n oo o
d i m i n u t i o n i n p r o s p e r i t y a n d n o i n c r e a s e i n p o l i t i c a l d i s q u i e t .
T h e r e w a s a m i n o r t r a d e r e c e s s i o n i n 1 7 1 8 - 2 0 ; o t h e r w i s e t h e
H u n t e r a n d B u r n e t a d m i n i s t r a t i o n s p r o c e e d e d i n t h e i r c o u r s e
u n d i s t u r b e d b y i m p e r i a l d e s t a b i l i z a t i o n o f t h e e c o n o m i c o r d e r .
T r a d e t o t h e C a r i b b e a n e x p a n d e d t h r o u g h o u t t h e fi f t e e n y e a r s
f o l l o w i n g t h e p e a c e , a n d w h i l e , i n t h e W s t , t h e I r o q u o i s h a de
abandoned the shining dream of a monopoly of the Great Lakes
t r a d e t h a t h a d d r i v e n t h e m t h r o u g h t h r e e d e c a d e s o f m a s s a c r e ,
t o r t u r e , a n d t h e m o s t r e m a r k a b l e f e a t s o f w i l d e r n e s s w a r f a r e ,
E n g l i s h v e r s i o n s o f t h e t r a d e g o o d s d e m a n d e d b y i n d i g e n o u s
p e o p l e r e m a i n e d c h e aper and better-manufactured than F r e n c h .
T h u s , e v e n w i t h o u t u l t i m a t e m i l i t a r y s u c c e s s b y i s i n d i g e n o u s
a l l i e s , A l b a n y r e m a i n e d a f o r m i d a b l e c o m p e t i t o r f o r M o n t r e a l ’ s
dominance in the fur trade.

I n d e e d, the rei g n o f G e o r g e I i n N e w Y r k w a s t h e b r i g h to
n o o n d a y o f t h e p r o v i n c i a l e p o c h . T h e f a v o r a b l e p o s t w a r
e c o n o m i c situation was certainly one of the primary reasons, a s
was the persevering and graceful leadership of Governor Robert
H u n t e r , w h o , a f t e r t h e f o r m a t i o n o f t h e W h ig a d m i n i s t r a t i o n a t
h o m e , a d r o i t l y c o n v e r t e d s t r o n g m e t r o p o l i t a n s u p p o r t i n t o

43effectively unchallenged leadership in the province. Among the
k e y e l e m e n t s o f H u n t e r ’ s p o l i t i c a l s u c c e s s , i n t u r n , w a s t h e
a l l i a n c e h e f o r m e d w i t h L e w i s M o r r i s , t h e l e a d i n g f o r c e i n t h e

________________________________________________________________________
42. Hunter reports, NYCD.

43. F r a perceptive account of the politics of Hunter’s administration, see M.L.o
Lustig, Robert Hunter, 1666-1734: New Y rk’s Augustan Statesman 64-159o
(1983).
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 Assembly, whom Hunter elevated to the Chief Justiceship of the
S u p r e m e C o u r t . W i l l i a m S m i t h , J r . , w h o s e f a t h e r w a s M o r r i s ’ s
contemporary, said in his history of the province that “[t]ho’ he
was indolent in the management of his private affairs, yet, thro’
t h e l o v e o f p o w e r , [ M o r r i s ] w a s a l w a y s b u s y i n m a t t e r s o f a
p o l i t i c a l n a t u r e , a n d n o m a n i n t h e c o l o n y e q u a l e d h i m i n t h e

44knowledge of the law and the arts of intrigue.” Hunter and his
s u c c e s s o r , W i l l i a m B u r n e t , t u r n e d t h i s m o s t d a n g e r o u s o f
p o t e n t i a l o p p o n e n t s i n t o a fi r m p r o p o f t h e p r o v i n c i a l

4 5g o v e r n m e n t ; i n d o i n g s o t h e y a v o i d e d a d a n g e r l a t e n t i n t h e
political and legal order since 1691—the conversion of the court
system into a locus of political opposition. Later administrations
were to be less wise in this respect, to the manifest detriment of
provincial government, and the stability of the law.

In the period from 1715-1720, the earliest covered by extant
records, Morris also served as judge of the Vice-Admiralty Court
o f t h e p r o v i n c e — a p o s i t i o n l e s s t h a n s t r e n u o u s i n a p e r i o d o f
p e a c e a n d r a t h e r l a x e n f o r c e m e n t o f t h e l a w s o f t r a d e a n d

4 6n a v i g a t i o n . T h e p r o v i n c i a l m o n e y s u p p l y c o n t i n u e d t o b e
a d e q u a t e , i f n o t l a v i s h , p a r t i a l l y o w i n g t o a p r u d e n t i s s u e o f

47provincial bills of credit to cover the wartime public debt, and
 t h e r e s u l t w a s a c o m p a r a t i v e l y l o w l e v e l o f d e b t l i t i g a t i o n ,

a v e r a g i n g l e s s t h a n a d o z e n c a s e s a y e a r i n t h e M a y o r ’ s C o u r t
before the economic contraction of 1718-20.
________________________________________________________________________
44. 1 W. Smith, Jr., The History of the Province of New Y rk 140 (M. Kammen,o

ed. 1972).

45. T h e b e s t s u r v e y o f t h e c o m p l e x p o l i t i c a l c a r e e r o f L e w i s M o r r i s i s E . R .
S h e r i d a n , L e w i s Morris, 1671-1746 : A Study in Early A m e r i c a n P l i t i c so
(1981). Sheridan’s precise focus on political biography is unfortunately less
helpful in illuminating Morris’s activities at law.

46. The entire recorded output of Vice-Admiralty during the first two years of
Morris’s tenure can be found in Reports of Cases in the Vice-Admiralty of
the Province of New Y rk and in the Court of Admiralty of the State ofo
New Y rk, 1715-1788, at 1-5 (C.M. Hough, ed. 1925).  The minutes for theo
r e m a i n d e r o f M o r r i s ’ s t e n u r e a n d t h e fi r s t t h r e e y e a r s o f h i s r e g u l a r l y -
commissioned successor, Francis Harison, have not survived. There is no
reason to suppose the docket to have been any more extensive in 1718-20
than it was in 1715-17.

47. See Acts of September 4 1714 & December 23 1717, 1 NY Col Laws 815-27,
938-91.
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A l o n g w i t h l e g i s l a t i o n a i m e d a t e x p a n s i o n o f c r e d i t , t h e
A s s e m b l y a l s o p a s s e d i n 1 7 1 4 a r e f o r m o f t h e d e b t l i t i g a t i o n
system that was to have important effects in subsequent decades.
I n a c o m m e r c i a l s y s t e m s h o r t o f s p e c i e , i n w h i c h t h e p r i m a r y
payment mechanism was bonded debt, often in the increasingly
i m p o r t a n t f o r m o f p e n a l b o n d s c o n t a i n i n g e f f e c t u a l l i q u i d a t e d
d a m a g e s p r o v i s i o n s f o r t w i c e t h e a c t u a l v a l u e o f t h e d e b t , a
s t r o n g i n c e n t i v e e x i s t e d f o r p i e c e m e a l l i t i g a t i o n , a s p a r t i e s t o a
s t r i n g o f t r a n s a c t i o n s h a d l i t t l e c h o i c e b u t t o s u e o n e a c h b o n d

48individually. Not only did this situation increase the volume of
litigation, it also threatened unjust outcomes in situations of set-
off or partial payment.  T reduce the volume of litigation, lowero
costs of collection, and decrease the advantage to the first plaintiff
t o r e a c h t h e c o u r t h o u s e , t h e a c t o f 1 7 1 4 p r o v i d e d t h a t a n y
d e f e n d a n t s u e d f o r d e b t “ u p o n B o n d s B i lls, Bargains, Prom i s e s ,
A c c o u n t s o r t h e l i k e ” m i g h t a l l e g e i n h i s a n s w e r a n y o f f s e t t i n g
instruments of debt, upon which judgment might be entered (by
jury verdict or otherwise) for either side in the amount of the net
balance. The act specifically provided that if defendant’s set-off
exceeded plaintiff’s claim the resulting judgment would be a debt

49of record, on which execution might be had by scire facias. The
 e f f e c t o f t h e s t a t u t e , i n p r a c t i c e , w a s t o e n c o u r a g e p a r t i e s t o

regularize their accounts by reducing their reciprocal portfolios of
d e b t i n s t r u m e n t s t o a s i n g l e j u d g m e n t i n a n y o f t h e p r o v i n c i a l
courts, frequently by confession of judgment of the net amount of
m u l t i p l e d e b t i n s t r u m e n t s . T h e m i n u t e b o o k s o f t h e c o u r t s a r e
a c c o r d i n g l y a p o o r v a n t a g e f r o m w h i c h t o a p p r e c i a t e t h e
operation of the system. Observation reveals an increase in the
default judgment rate in debt cases, along with a fall in the total
v o l u m e o f a p p a r e n t d e b t l i t i g a t i o n , b u t n o t t h e u n d e r l y i n g
________________________________________________________________________
48. The same problem existed with respect to the primary alternative payment

system, the less formal promissory note, which came increasingly into use in
New Y rk after the passage of the Promissory Note Act, 3 & 4 Anne c. 8o
(1704). The Act was not formally in force in the colonies, but Mayor’s Court
pleadings mention the Act, and make the recitations common to its use, at
least as early as 1710, see, e.g., Churchill v. Hood, MCM June 27 1710, an
e l e g a n t d e m o n s t r a t i o n o f t h e f o r c e o f E n g l i s h c o m m e r c i a l p r a c t i c e i n
securing uniformity of colonial commercial law.

49. An Act for preventing the Multiplicity of Law Suits, September 4 1714, 1 NY
Col Laws 827.
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 mechanism. Practice papers, however, can restore the remaining
d e t a i l . F o r e x a m p l e s o f t h e u s e o f t h e 1 7 1 4 a c t a s a d e b t
consolidation device, the papers of James Alexander, who used it
heavily for the regulation of his own portfolio of others’ bonded

50debt, are particularly helpful.

I n a d d i t i o n t o t h e r e f o r m o f d e b t p r o c e d u r e i n 1 7 1 4 , t h e
A s s e m b l y c h o s e i n 1 7 1 7 t o m a k e i t s fi r s t f o r a y i n t o t h e l e g a l
c o n t r o l o f i n t e r e s t r a t e s , i n s t i t u t i n g a s i x p e r c e n t l i m i t o n l e g a l

51interest for five years. The contraction of the economy, incipient
in 1717, had significantly raised the cost of money by mid-1718,

52and the limit was raised to eight percent. The act expired by its
terms in 1722, and was not renewed. A second response to the
s l o w i n g e c o n o m y , w h i c h b r o u g h t w i t h i t t h e e t e r n a l t h r e a t o f a
collapse of credit incident to the contraction of the money supply,
prompted the Assembly to make “Lyon dollars” (actually Dutch
c o i n s ) l e g a l t e n d e r i n t h e p r o v i n c e — t h e o n l y d e s i g n a t i o n o f

53foreign currency as legal tender in the provincial period.

Along with changes in the basic operation of the system of
p r i v a t e d e b t , t h e e r a o f p o l i t i c a l g o o d f e e l i n g s i n N e w Y r ko
allowed a more deliberate exploitation of the postwar commercial

________________________________________________________________________
50. See, e.g., Alexander v. Howell, October 1736, Box 44, file 3, James Alexander

P p e r s , N Y H S ; A l e x a n d e r v . C r e e s , J u l y 1 7 4 2 , 4 4 / 2 ; A l e x a n d e r v . F e r r i s ,a
October 1742, 44/1. Deborah Rosen, comparing minutes of the New Y rko
Supreme Court of the 1690s and 1750s, claims a fundamental “transition” in
c i v i l p r a c t i c e i n N e w Y r k , b a s e d o n t h e s u b s t a n t i a l r e p l a c e m e n t o f j u r yo
verdicts by default judgments between her two short periods of observation.
R o s e n u n d e r s t a n d s t h a t d e f a u l t i n d e b t c a s e s m a y r e s u l t f r o m t h e u s e o f
judicial process as a recording device, see Rosen,   supra note 32, at 233-34,
b u t h e r na r r o w l y e x c l u s i v e f o c u s o n t h e S u p r e m e C o u r t m i n u t e s f o r t w o
b e n c h m a r k p e r i o d s p r e v e n t s h e r f r o m e s t i m a t i n g i t s s i g n i fi c a n c e o r
illuminating its procedural basis.  She does not refer to the 1714 statute.

51. An Act for the Restraining the taking of Extravagant and Execessive Usury,
M a y 2 7 1 7 1 7 , 1 N Y C o l L a w s 9 0 9 . I t s h o u l d b e n o t e d t h a t t h i s a n d
s u b s e q u e n t u s u r y s t a t u t e s i n N e w Y r k p r o v i d e d f o r t r e b l e d a m a g e so
recoveries by victims of usurious lending.

52. See 1 NY Col Laws 1004.

53. See Act of November 19 1720, 2 NY Col Laws 5.  The best capsule summary
of the coinage used in provincial New Y rk is Fernow, Coins and Currency ofo
New Y rk, in 4 J.G. Wilson, Memorial History of the City of New Y rk 309o o
(1892).
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possibilities through changes in the large-scale legal organization
o f t r a d e . C o n s o l i d a t i o n o f t h e c o m m e r c i a l a d v a n t a g e i n t h e
I n d i a n t r a d e o f f e r e d b y t h e s u p e r i o r q u a l i t y a n d l o w e r p r i c e o f
E n g l i s h - m a d e t r a d e g o o d s r e q u i r e d m e a s u r e s t o c l o s e o f f t h e
trade between Albany and Montreal, whereby New Y rk’s traderso
f o u n d t h e m s e l v e s i n c o m p e t i t i o n w i t h t h e i r o w n g o o d s a t o n e
remove. Governor Burnet, of whom William Smith, Jr. said that
“[o]f all our governours none had such extensive and just views

5 4o f o u r I n d i a n a f f a i r s , ” s e c u r e d a m o n g t h e fi r s t l e g i s l a t i v e
measures of his administration a statute prohibiting the export of
Indian trade goods to the French, enforced by seizure and forfeit
of such goods and a penalty for illegal trading in the enormous

55sum of £100. Though Burnet’s measure was prudent in the long
term, securing to the New Y rkers the full strategic advantage ofo
British industrial superiority in the period before the eruption of
the final imperial war with France, it met with strong opposition
from the Albany traders, bent on pursuing their traditional trade
with the enemy at Montreal, a n d e n f o r c e m e n t — d e p e n d e n t a s it
w a s u p o n o f fi c e rs and juries in the Albany cou n t r y — w a s l a x a t

56best.

Along with his attempt at negative regulation of imperially
d i s f a v o r e d t r a d e , B u r n e t a l s o u n d e r t o o k p o s i t i v e m e a s u r e s t o
secure commercial advantage in the western trade by establishing

57a provincial trading post at Oswego. Burnet later convinced the
A s s e m b l y t o s u p p o r t t h e O s w e g o p o s t b y a p p l i c a t i o n o f e x c i s e
r e v e n u e , t h o u g h t h i s a p p l i c a t i o n o f c u s t o m s r e c e i p t s , a n d t h e
c o n t r o v e r s i a l p r o h i b i t i o n o f t r a d e i n I n d i a n g o o d s w i t h t h e
F r e n c h , t r i g g e r e d w h o l e s a l e r e j e c t i o n o f B u r n e t ’ s f a r - s i g h t e d

________________________________________________________________________
54. 1 W. Smith, Jr.,  supra note 44, at 166.

55. An Act for the Encouragement of the Indian Trade and rendring of it more
beneficiall to the Inhabitants of this Province and for Prohibiting the Selling
of Indian Goods to the French, November 19 1720, 2 NY Col Laws 8.

56. See 1 W. Smith, Jr.,  supra note 44, at 167-68.

57. S e e J o h n s o n G . C o o p e r , O s w e g o i n t h e F r e n c h - E n g l i s h S t r u g g l e i n N o r t h
A m e r i c a , 1 7 2 0 - 1 7 6 0 ( u n p u b l i s h e d P h D . d i s s e r t a t i o n , S y r a c u s e U n i v e r s i t y ,
1961).
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 5 8w e s t e r n p o l i c y b y m a n a g e m e n t a t W h i t e h a l l . T h e f a t e o f
B u r n e t ’ s a t t e m p t a t t h e l e g i s l a t i v e r e o r g a n i z a t i o n o f t h e I n d i a n
trade illustrates the forces operating to limit the effectiveness of
local commercial law in the context of imperial control over the
large-scale regulation of trade.

T h e g e n e r a l c o n t i n u a t i o n o f p r o s p e r i t y t h r o u g h t h e 1 7 2 0 s
once again made transactional dispute resolution relatively easy.
A n e w g e n e r a t i o n o f n a t i v e - b o r n l a w y e r s b e g a n t o t a k e o v e r
c o m m e r c i a l l i t i g a t i o n i n t h e M a y o r ’ s C o u r t ; t h e g e n e r a l l y
p r o fi t a b l e b u s i n e s s t h e y d i d t h e r e f o r m e d t h e b a s i s f o r t h e fi r s t

59real steps in the direction of an organized Bar for the province.

M e r c h a n t s a n d l a w y e r s c o n t i n u e d , t o o , t o m a k e u s e o f
r e f e r e n c e a n d a r b i t r a t i o n t o r e s o l v e t h e f a c t u a l c o m p l e x i t i e s o f
c o m m e r c i a l d i s p u t e s o u t s i d e t h e c o u r t r o o m . P r o m i n e n t a m o n g
t h e a d v a n t a g e s o f r e f e r e n c e w a s i t s s p e e d . T h e r u l e r e f e r r i n g a
c a s e m i g h t r e q u i r e “ t h e r e p o r t o f t h e Pa r t i e s … o n o r b e f o r e

6 0T e s d a y n e x t . ” W h e n a c o m m e r c i a l a c c o u n t w a s a d j u s t e d b yu
r e f e r e n c e i n O c t o b e r 1 7 3 0 , t h e r u l e r e q u e s t e d “ a l l C o n v e n i e n t
S p e e d ” o f t h e r e f e r e e s ; t h e r u l e w a s e n t e r e d o n O c t o b e r 6 , t h e
r e p o r t w a s a v a i l a b l e o n e w e e k l a t e r , a n d t h e d e f e n d a n t w a s
ordered to p a y t h e j u d g ment and costs within four days, under

6 1p e n a l t y o f a t t a c h m e n t f o r c o n t e m p t . F u r t h e r r e fi n e m e n t o f
p r o c e d u r e c a n b e o b s e r v e d i n t h e c a s e s o f t h e 1 7 4 0 s , b y w h i c h
t i m e i t h a d b e c o m e t h e p r a c t i c e f o r t h e d e f e n d a n t t o c o n f e s s
j u d g m e n t i n t h e a m o u n t o f p l a i n t i f f ’ s c l a i m , t h e c o n f e s s i o n
e x p l i c i t l y l i m i t e d t o s e c u r i t y f o r h i s o b e d i e n c e t o t h e r e f e r e e s ’

________________________________________________________________________
58. See Act of November 26 1727, 2 NY Col Laws 372.

59. The evolution of the Bar during the 1720s is considered in more detail in
Chapter 2, supra.

60. Mathews v. Morris, reprinted in R. Morris,  supra note 21, at 553.

61. Connor v. Kippin, id. Arbitration was of course not inconsistent with the
i n v o l v e m e n t o f l a w y e r s . T h e p l a i n t i f f i n t h i s c a s e w a s r e p r e s e n t e d
throughout by John Chambers, whose fee, amounting to 15% of the amount
of the debt recovere d , w a s i n c l u d e d a m o n g t h e c o s t s o f s u i t t a x e d to the
defendant.
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6 2a w a r d . I f t h e p l a i n t i f f w a s f o u n d l i a b l e t o t h e d e f e n d a n t , t h e
referees’ report became a debt of record, on which the defendant
c o u l d r e c o v e r b y t h e p r o c e s s o f s c i r e f a c i a s u n d e r t h e 1 7 1 4

63statute. Another indication of the importance of arbitration in
t h i s p e r i o d c a n b e f o u n d i n t h e a r e a o f m a r i n e i n s u r a n c e . T h e
N e w Y r k p r a c t i c e w a s f o r m e r c h a n t s t h e m s e l v e s t o s e r v e a so

6 4u n d e r w r i t e r s , s e v e r a l s u b s c r i b i n g t h e c a p i t a l o n e a c h p o l i c y .
Merchants frequently arranged for the insurance in New Y rk ono

6 5c a r g o e s b e l o n g i n g t o t h e i r c o r r e s p o n d e n t s e l s e w h e r e .
Arbitration clauses were a standard feature of marine insurance
p o l i c i e s i n e i g h t e e n t h c e n t u r y N e w Y r k ; t h e p r a c t i c e w a so
o r i g i n a l l y E n g l i s h , t h o u g h o n e w h i c h a p p a r e n t l y d e c r e a s e d i n

6 6E n g l a n d d u r i n g t h i s p e r i o d . T h e c l a u s e s e v i d e n t l y w e r e
e f f e c t i v e i n k e e p i n g m a r i n e i n s u r a n c e m a t t e r s i n t h e h a n d s o f

________________________________________________________________________
62. W ters v. Bowne, July 21, 1747, reprinted in id. at 562.  Since confession ofa

judgment is sometimes recorded in the minute books without indication of
the reference on which it is b a s e d , t h e d e f a u l t j u d g m e n t statistics in debt
c a s e s i n c l u d e a n u n c e r t a i n n u m b e r o f c o n t e s t e d c a s e s d e c i d e d
extrajudicially. Only the lawyers’ records provide an indication of the real
state of affairs. See, e.g., Alexander v. Shoddy, March 1732, Docket Book B,
James Alexander P pers, NYHS. Alexander, indefatigable as always in thea
c o l l e c t i o n o f h i s o w n d e b t s , h e r e l e f t fi n a l d e t e r m i n a t i o n o f t h e a m o u n t
o w i n g t o t h e s o l e a r b i t r a t i o n o f J a m e s D e L a n c e y . D e f a u l t i n N e w Y r ko
Supreme Court served as security for payment of the award.  Cases such as
t h e s e p r o v i d e r e a s o n f o r c a u t i o n i n t h e u s e o f a p p a r e n t l y r e l i a b l e
quantifications of data contained in the minute books.

63. See Duryee v. Horsfield, July 15 1755, reprinted in R. Morris, supra note 21 at
563.

64. T h e p o o l i n g o f u n d e r w r i t i n g o c c u r r e d i n f o r m a l l y i n t h e fi r s t h a l f o f t h e
c e n t u r y , t h o u g h b y 1 7 6 0 t h e r e w e r e c o m p e t i n g “ a s s u r a n c e o f fi c e s ” i n
M a n h a t t a n , s e r v i n g a c l e a r i n g - h o u s e f u n c t i o n f o r m e r c h a n t s s e e k i n g t o
u n d e r w r i t e o r i n s u r e , t h o u g h p r o b a b l y n o t d i r e c t l y i n v o l v e d i n
underwriting risk. See V.D. Harrington, The New Y rk Merchant on theo
Eve of the Revolution 153-55 (1933).

65. Letter, Gerrard G. Beekman to Joseph Jackson, Oct. 19, 1761 in 1 Beekman
Mercantile P pers 1746-1779 at 392 (White ed. 1956) (hereinafter cited asa
Beekman papers); Same to Southwick & Clark, April 6, 1762, 1 Id. at 406;
John W tts to Thomas Astin, Jan. 30, 1762, NYHS Collections 1928 at 285.a

66. J . W s k e t t , A C o m p l e t e D i g e s t o f t h e T h e o r y , L a w s , a n d P r a c t i c e s o fe
I n s u r a n c e x x i i ( D u b l i n , 1 7 8 3 ) , c i t e d i n J . G o e b e l , 2 L a w P r a c t i c e o f
Alexander Hamilton  397 n. 24 (1969).
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 a r b i t r a t o r s , a n d t h e y u n d o u b t e d l y a c c o u n t e d f o r m u c h o f t h e
67arbitration per se during the period.

Other evidence from outside the court records indicates the
d e g r e e t o w h i c h t h e r e r e m a i n e d c o n s i d e r a b l e s o c i a l p r e s s u r e
within the mercantile community to arbitrate disputes. In March
1 7 3 1 , f o r i n s t a n c e , W i l l i a m C h a n n i n g t w i c e b o u g h t a d v e r -
tisements in the New Y rk Gazette denying the claim of Williamo
V sey that he refused to submit their disagreements to arbitration.e
H e w a s , t h e a d v e r t i s e m e n t p r o c l a i m e d , p r e p a r e d t o l e a v e “ a l l
Things in Dispute to the final Determination of any Merchant or
M e r c h a n t s i n t h i s C i t y . ” S o m e w h a t l a t e r , i n 1 7 5 6 , W d d e l la
C u n n i n g h a m w a s e n g a g e d i n a p r o l o n g e d n e g o t i a t i o n b e t w e e n
Aspinwale & Doughty, merchants in New Y rk, and McQuoid &o
Haliday, his own correspondents in Liverpool. In the midst of the
preliminary maneuvering, he wrote to Liverpool:

I h a v e t h e p l e a s u r e o f a l e t t e r f r o m M r . W m .
Haliday … with the sundry proofs, of your affairs
i n d i s p u t e w i t h M e s s r s . A s p i n w a l e & D o u g h t y . I
have had them examined on the subject, but tho I
have sent for an answer, they think proper to defer
it, my reason for writing them was, least they sho’d
d e n y i n C o u r t I o f f e r ’ d A r b i t r a t i o n , w h i c h I a m
sure will have A great weight both with the Court,

68& Jury, if it shou’d come to Tryal.

T get to trial without an offer to arbitrate, or to bear the burdeno
of refusing such an offer, was  a liability for the merchant litigant.
Cunningham no doubt anticipated th a t a n i n v o l v e d commercial
d i s p u t e w o u l d b e t r i e d t o a s t r u c k j u r y , l i k e l y t o h a v e s o m e
e x p e r i e n c e i n s u c h m a t t e r s ; s u c h a j u r y w o u l d e v i d e n t l y , i n h i s
opinion, consider refusal to arbitrate evidence of unfair play.

________________________________________________________________________
67. F r e x a m p l e , o f t h e r e f e r e n c e s o r a r b i t r a t i o n s m e n t i o n e d i n G e r r a r d G .o

B e e k m a n ’ s l e t t e r b o o k f o r t h e p e r i o d 1 7 4 6 - 1 7 7 0 , a l l b u t o n e c o n c e r n e d
insurance matters; the exception was a prize case. See 1 Beekman P pers 6.a

68. Cunningham to McQuoid & Haliday, June 28, 1756, in Letter Book of the Firm
of Gregg and Cunningham 61 (unpublished ms. in th e N e w Y r k Historicalo
Society).
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The prosperity of the 1720s came to an abrupt end in 1729,
t o b e s u c c e e d e d b y m o r e t h a n e i g h t y e a r s o f s e r i o u s e c o n o m i c
d i f fi c u l t i e s . O n e c o n t r i b u t i o n t o t h e d e c l i n e w a s e n h a n c e d
c o m p e t i t i o n i n t h e f o o d e x p o r t t r a d e t o the Caribbean moun t e d
b y t h e m e r c h a n t s o f P h i l a d e l p h i a . R a p i d d e v e l o p m e n t o f t h e
P n n s y l v a n i a h i n t e r l a n d p r o v i d e d e n h a n c e d p r o d u c t i o n , a n de
Philadelphia emerged from the economic doldrums as New Y rko

6 9d e s c e n d e d i n t o t h e m . O n e a s p e c t o f N e w Y r k ’ s c o m p e t i t i v eo
d i s a d v a n t a g e r e s u l t e d f r o m a w e a k n e s s i n t h e o r d e r o f
c o m m e r c i a l r e g u l a t i o n — s i n c e t h e B o l t i n g A c t o f 1 6 9 4 h a d
a b o l i s h e d t h e c i t y m o n o p o l y o n fl o u r p r o d u c t i o n f o r e x p o r t t h e

70flour trade had been essentially unregulated. Unmerchantable
 and fraudulent goods repeatedly damaged the reputation of the

New Y rk product.o

I n a d d i t i o n t o e n h a n c e d c o m m e r c i a l c o m p e t i t i o n f r o m t h e
o t h e r b r e a d b a s k e t s e t t l e m e n t — a f o r c e a c t i n g t o d e p r e s s N e w
Y r k ’ s e c o n o m y i n t h e l o n g t e r m — t h e r e c e s s i o n o f 1 7 2 9 w a so
precipitated in the short term by a collapse of the credit system,
l a r g e l y a t t r i b u t a b l e t o t h e s h o r t a g e o f m o n e y . T h r o u g h o u t t h e
p r o v i n c i a l p e r i o d , w i t h m o n e y s c a r c e a t t h e b e s t o f t i m e s , t h e
e c o n o m i e s o f t h e s e a p o r t s w e r e h o u s e s o f p a p e r , d e b t p i l e d o n
debt. New Y rk merchants dealing with English correspondentso
w e r e g e n e r a l l y a l l o w e d t w e l v e m o n t h s ’ c r e d i t ; i n t h e w h o l l y
illegal but critically important direct trade with Dutch merchants,
t e r m s w e r e n o m i n a l l y l e s s a d v a n t a g e o u s , g e n e r a l l y o n l y t h r e e
months’ credit, though reliable customers were rarely cut off for
t a k i n g m o r e t i m e t o p a y . O n t h e l o c a l s i d e of his busines s , t h e
m e r c h a n t had to extend c r e d i t t o h i s o w n c u s t o m e r s , n o m a t t e r
h o w g r e a t t h e e n c o u r a g e m e n t s t o c a s h t r a d e . S o m e a r t i c l e s —
sugar and its derivatives, flour, tea—were generally sold for cash,
b u t a l m o s t a l l o t h e r g o o d s w e r e s o l d o n s i x t o t w e l v e m o n t h s ’

________________________________________________________________________
69. A comparative review of the economic situation of the port cities during this

period is provided in G.B. Nash,  supra note 37, at 102-28.

70. See An Act against unlawful by laws and Unreasonable forfeitures, March 24
1694, 1 NY Col Laws 326.
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 7 1c r e d i t . I n o r d i n a r y p r a c t i c e a m e r c h a n t h a d n o t e v e n t i m e t o
dispose compl e t e l y o f o n e s h i p m e n t ’ s i n v e n t o r y b e f o r e the next
a r r i v e d a n d t h e fi r s t n e e d e d t o b e p a i d f o r ; a n y c i r c u m s t a n c e s
i n c r e a s i n g t h e d i f fi c u l t y o f c o l l e c t i n g h i s d e b t s t h r e a t e n e d
disaster. John W tts’ comment that “of people in Commerce …a
the greater part live by Credit” reminds us of the precariousness
w i t h w h i c h t h e c r e d i t s y s t e m s u p p o r t e d e v e n t h e h i g h e s t

72standards of living in the province.

T h i s c o n t e x t m a d e t h e c o n t i n u a n c e o f a n a d e q u a t e m o n e y
s u p p l y a m a t t e r o f e c o n o m i c l i f e a n d d e a t h f o r t h e p r o v i n c i a l
m e r c a n t i l e c l a s s . A r e d u c t i o n o f t h e u s u a l l y s p a r s e q u a n t i t y o f
money in circulation meant that consumers could not find cash to
pay their retail debts, catching both the retail tradesman and the
importing merchant between the millstones. Again in distinction
f r o m P n n s y l v a n i a , N e w Y r k e m i t t e d n e g l i g i b l e q u a n t i t i e s o fe o
p a p e r m o n e y d u r i n g t h e 1 7 2 0 s ; r o u g h l y £ 2 4 , 0 0 0 i n o u t s t a n d i n g
bills of credit were canceled upon expiration during the decade,

73and only £16,000 were issued. The result appears to have been a
c l a s s i c c r e d i t f a m i n e a n d c a s c a d i n g c o l l a p s e o f t h e c o m m e r c i a l
system in 1729. The jails began to fill with debtors who could not
or would not pay, and by the fall of 1730 the situation had grown
desperate.

F r the first time, the Assembly met the credit crisis with ao
t e m p o r a r y a c t f o r t h e r e l i e f o f i n s o l v e n t d e b t o r s i n t h e f a m i l i a r
e i g h t e e n t h - c e n t u r y m o l d . T h o s e a r r e s t e d f o r d e b t s t o t a l i n g l e s s
than £100 might regain their liberty by making an assignment of
all assets—save household goods and tools of trade to the value
________________________________________________________________________
71. The essential guide to the conduct of business in colonial New Y rk remainso

Virginia Harrington’s study on the period from 1750-1775. It is, after sixty
years, still unrivaled for thoroughness and accuracy; its only drawback is its
comparatively narrow chronological focus.  Because equivalents of the letter
b o o k s a n d o t h e r c o u n t i n g - h o u s e s o u r c e s o n w h i c h H a r r i n g t o n d r e w a r e
largely unavailable for the decades before 1730, it may be doubted whether
her work can be significantly improved upon.  F r the credit policies of Newo
Y rk merchants in the late provincial per i o d , s e e V . D . H a r r i n g t o n , s u p rao
note 64, at 101-04.

72. W tts to James Napier, June 1 1765, NYHS Coll 1928, at 355.a

73. See V.D. Harrington,  supra note 64, at 352.



232 Settling the Law

of £10—for the benefit of creditors and executing a pauper’s oath;
in keeping with the prevailing theory, release from confinement
was not a discharge from the preexisting debts, which remained

74enforceable against after-acquired assets. Additional provision
was made for the release on similar terms of those imprisoned for
debts under 40s., since such small debtors could be confined on
s u m m a r y p r o c e s s b e f o r e a s i n g l e J u s t i c e o f t h e P a c e . T h e a c te

75expired by its terms after one year; in New Y rk, as everywhereo
e l s e i n t h e c o m m o n - l a w w o r l d i n t h e e i g h t e e n t h c e n t u r y ,
i n s o l v e n c y w a s t r e a t e d b y t h e l a w a s a n e x c e p t i o n a l c o n d i t i o n ,
o r d i n a r i l y i n d i c a t i v e o f p e c u l a t i o n a n d u n w o r t h y o f l e n i e n t
treatment, except under even more exceptional conditions calling
f o r t e m p o r a r y i n t e r v e n t i o n . I n s o l v e n c y w a s n o t s e e n a s a n
ordinary risk incident to commerce, and this perspective inhibited
the legal management of the consequences of insolvency through
collective organization of creditors.

A l o n g w i t h t h e a c t t o d e l i v e r t h e j a i l s , t h e A s s e m b l y
u n d e r t o o k o n e o t h e r m e a s u r e o f p r o - d e b t o r r e f o r m i n t h e l e g a l
s y s t e m a s a r e s u l t o f t h e 1 7 2 9 c o l l a p s e . A s a c o mpanion t o t h e
relief statute, the legislature prohibited the collection of penalties
on bonded debt. Collection on any penal bond was to be limited
t o p r i n c i p a l , l a w f u l i n t e r e s t , a n d t a x a b l e c o s t s . A t t o r n e y s
bringing actions for collection and sheriffs’ officers acting to levy
e x e c u t i o n w e r e m a d e i n d e p e n d e n t l y a n s w e r a b l e f o r f a i l u r e t o
attach to all papers addressed to defendants a schedule itemizing

76the legitimate components of the claim or judgment. Since the
________________________________________________________________________
74. An Act for the relief of Insolvent Debtors within the Colony of New Y rko

with respect to the imprisonment of their persons, October 29 1730, 2 NY
C o l L a w s 6 6 9 . F r a r a t h e r g e n e r a l s u r v e y o f s t a t u t e s f o r t h e r e l i e f o fo
i n s o l v e n t d e b t o r s i n c o l o n i a l A m e r i c a , s e e P . J . C o l e m a n , D e b t o r s a n d
C r e d i t o r s i n A m e r i c a : I n s o l v e n c y , I m p r i s o n m e n t f o r D e b t , a n d
Bankruptcy, 1607-1900 (1974).

75. Despite the explicit expiration clause, some evidence suggests that the act
c o n t i n u e d t o f u n c t i o n b e y o n d 1 7 3 1 . A t l e a s t t h r e e c a s e s i n t h e M a y o r ’ s
Court minutes as late as 1734 show administrations of the pauper’s oath and
r e l e a s e f r o m i m p r i s o n m e n t f o r d e b t s p e c i fi c a l l y f o u n d e d o n “ t h e A c t o f
1730.”  See, e.g., Huggins et ano. v. Stimson, MCM April 2 1734, at 399.

76. A n A c t t o p r e v e n t t h e T k i n g o r L e v y i n g o n S p e c i a l t i e s m o r e t h a n t h ea
Principal Interest and Cost of Suit and other purposes therein Mentioned,
O c t o b e r 2 9 1 7 3 0 , 2 N Y C o l L a w s 6 7 6 . T h e “ o t h e r p u r p o s e s , ” p r i m a r i l y
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 p e n a l b o n d w a s t h e p r i m a r y f o r m o f o b l i g a t i o n i n u s e , i n p a r t
precisely because it allowed the creditor to finesse the issue of the
i n t e r e s t r a t e , t h e A s s e m b l y ’ s a c t i o n r e p r e s e n t e d a n e x t r e m e l y
disruptive attempt to control the price of money at a time of acute
s h o r t a g e . R a t h e r u n s u r p r isingly, the act was d i s a l l o w e d b y t h e

77Crown at the end of 1731.

Coeval with the onset of the economic crisis, though neither
c o u l d b e r e g a r d e d a s a c o m p l e t e r e s p o n s e , w e r e t w o o t h e r
important changes in the law applicable to commercial relations.
F r t h e fi r s t t i m e i n 1 7 2 9 , t h e A s s e m b l y r e q u i r e d t h e i t i n e r a n to
traders of the province to acquire a license, and pay a yearly fee of
£5, with an additional £5 for “each Horse or other Beast bearing

78or drawing burthen.” The act exempted those selling goods of
their own produce or manufacture, as well as “any Tinker Glazier
C o o p e r P l u m b e r s , T y l e r o r o t h e r Pe r s o n u s u a l l y T r a d i n g i na
m e n d i n g a n d m a k i n g o f C l o t h s K e t t e l l s , T b s o r H o u s e h o l du
goods,” and reserved to New Y rk City and Albany the right too
e x c l u d e s u c h l i c e n s e d p e d d l e r s f r o m t h o s e c o m m u n i t i e s . T h e
i n t e n t i o n , i n s h o r t , w a s t o r a t i o n a l i z e t h e c o u n t r y t r a d e i n

________________________________________________________________________
comprised a confirmation of the power of clerks of court to issue writs of
r e p l e v i n w i t h o u t j u d i c i a l i n t e r v e n t i o n , p r e s u m a b l y a s a g e s t u r e i n t h e
direction of creditors’ interests. See id. at 678. An interesting question arises
as to the ascertainment of the maximum lawful interest under the statute.
The English Usury Act of 1660 was obviously not in force in New Y rk, ando
t h e M a y o r ’ s C o u r t n e v e r g a v e c o u n t e n a n c e a t a n y t i m e t o t h e o c c a s i o n a l
pleading that set up the English act against recovery on a penal bond. The
last provincial statute setting the usury limit, that of 1718, expired in 1722.
See supra, p. 225.  It seems most likely that the 8% limit set in 1718 was still
regarded as the maximum legal rate, though it no longer had any statutory
basis. I have found no litigation during the short lifetime of the 1730 act that
clarifies the contemporary understanding of the situation. F r an indicationo
that lending in New Y rk during the 1720s had been an attractive investmento
at the implied 8% limit, see Governor Clarke to Lords of Trade, June 2 1738,
6 NY Col Docs 116.

77. The report of counsel to the Board of Trade recommending disallowance of
the statute is apparently lost, a search in the Privy Council records at the
Public Record Office having proved fruitless.

78. An Act for Licensing Hawkers and P dlers within this Colony, July 12 1729,e
2 NY Col Laws 571.
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i m p o r t e d a r t i c l e s —a result ultimately favorable to th e m e r c h a n t
79importers of the City.

The year 1730 also saw the grant of a new charter to the City
o f N e w Y r k . T h e M o n t g o m e r y C h a r t e r p r o v i d e d a c l e a ro
foundation for the exercise of governance and proprietary control
b y t h e M a y o r a n d C o m m o n C o u n c i l o f t h e C i t y , r e m o v i n g
v a r i o u s u n c e r t a i n t i e s r e s u l t i n g f r o m t h e p r i o r c h a r t e r , i s s u e d

8 0u n d e r t h e D o n g a n a d m i n i s t r a t i o n i n 1 6 8 6 . A s c o n c e r n e d t h e
system of commercial adjudication, the Charter’s most important
c o n s e q u e n c e w a s t h e l i m i t a t i o n o f t h e r i g h t o f a u d i e n c e i n t h e
Mayor’s Court to eight named attorneys, who were, in effect, to
enjoy exclusive access to the profits of justice accruing from the
c o l l e c t i o n o f d e b t s a n d o t h e r b u s i n e s s i n t h e m o s t i m p o r t a n t

8 1c o m m e r c i a l c o u r t i n t h e p r o v i n c e . H a r d t i m e s e x p a n d e d t h e
volume of debt litigation in the courts through the decade of the
1 7 3 0 s , a n d n o t u n t i l a n o t h e r w a r t i m e b o o m b r o u g h t p r o s p e r i t y
b a c k t o t h e c i t y w a s t h e s t r a n g l e h o l d o n t h e p r o fi t s o f d e b t
litigation broken.

T h e c r e d i t c o l l a p s e o f 1 7 2 9 - 3 0 u s h e r e d i n a p e r i o d o f
s t a g n a n t t r a d e . T h e m a r i t i m e c o m m e r c e e n g i n e o f t h e c i t y ’ s
economy shut down; shipbuilding ground to a virtually complete
h a l t , i d l i n g c r a f t s m e n a n d s e a m e n . A s o n e n e w s p a p e r
correspondent put the case in 1737:

O u r s h i p p i n g a r e s u n k . A n d o u r S h i p - b u i l d i n g
a l m o s t e n t i r e l y l o s t . O u r N a v i g a t i o n i s i n a
M a n n e r g o n e ; a n d F r e i g n e r s a r e b e c o m e o u ro
Carriers, who have been continually draining us of

________________________________________________________________________
79. The act expired after one year, but was repeatedly revived and remained in

force throughout the remainder of the provincial period. See, e.g., 2 NY Col
Laws 758, 988; 3 NY Col Laws 60, 417, 873.

80. T h e M o n t g o m e r y C h a r t e r i s r e p r i n t e d i n 2 N Y C o l L a w s 5 7 5 - 6 3 9 .
Consideration of the Charter’s manifold consequences is beyond the scope
of the present study.  The best account of the Charter’s content and effect is
found in H. Hartog,  supra note 13, at 13-43.

81. T h e M a y o r ’ s C o u r t B a r m o n o p o l y , a n d i t s r e l e v a n c e t o t h e r i s e o f a n
organized legal profession in the province, is discussed in Chapter 2, supra.
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 t h a t M o n e y , w h i c h f o r m e r l y w a s p a i d t o o u r
82seamen.

Even if the situation was not quite this desperate, the Caribbean
t r a d e h a d c e r t a i n l y f a i l e d . S l a v e c a r g o e s r e a c h e d a l o w f o r t h e
period following Queen Anne’s W r, and the overall level of pera
c a p i t a i m p o r t s d u r i n g t h e p e r i o d f r o m 1 7 2 8 - 3 6 s e e m s t o h a v e

83declined by roughly 10% from the level in the preceding decade.

T h e s o u r c e s o f t h e r e v i v a l o f c o m m e r c e , b e g i n n i n g i n
1738-39, were the traditional pair: illegal trading and war.  Free
trade zones in the Dutch and Danish Caribbean—at St. Thomas,
Cura ̧  ao, St. Eustatius, and Surinam—provided access to Frenchc
sugar, both higher in quality and lower in price than the Jamaica

84product, as well as a market for flour and lumber. The emission
in 1737 of £48,350 in provincial bills of credit (th e l a r g e s t s i n g l e
increase in the money supply before the French and Indian W r)a

8 5p r o v i d e d l i q u i d i t y f o r t h e t r a d e e x p a n s i o n , a n d t h e A n g l o -
Spanish war that began in 1739—the only war in human history
named after a severed ear—again opened before New Y rk eyeso
the vistas of commerce raiding and trading with the enemy.

________________________________________________________________________
82. New-Y rk W ekly Journal, March 28, 1737.o e

 83. See Governor Clarke to Lords of Trade, February 17 1738, 6 NY Col Docs
112. F r the calculation of per capita import levels, see G.B. Nash, suprao
note 37, at 124.  The computation is complicated by transcription errors in
t h e c e n s u s o f 1 7 3 7 ; e x t r a p o l a t i o n i s d i f fi c u l t b e c a u s e t h e p r o v i n c i a l w h i t e
p o p u l a t i o n s e e m s t o h a v e b e e n f a l l i n g i n t h e m i d - ’ 3 0 s , p r o b a b l y a s a
consequence of out-migration to other colonies caused by unemployment.
See Nash, The New Y rk Census of 1737: A Critical Note on the Integration ofo
S t a t i s t i c a l a n d L i t e r a r y S o u r c e s , 3 6 W M Q ( 3 d s e r . ) 2 1 2 ( 1 9 7 9 ) . A s a n
a l t e r n a t i v e g a u g e o f t h e d e p t h s o f t h e m a r i t i m e d e p r e s s i o n , B e v e r l y
McAnear, on the basis of ship clearance records, estimates that trade with
N e w E n g l a n d f e l l 5 0 % a n d t r a d e w i t h t h e W s t I n d i e s m o r e t h a n 2 0 %e
during the 1730s.  B. McAnear, P litics in Provincial New Y rk, 1689-1761, ato o
359-60 (unpublished Ph.D. dissertation, Stanford University, 1935).

84. The Danish port at St. Thomas only opened to British-American vessels in
1735. By 1737, illegal trade to the Caribbean neutrals was visibly producing
a r e n e w a l o f a c t i v i t y i n N e w Y r k , h o w e v e r u n w e l c o m e t o t h e C r o w n ’ so
c u s t o m s o f fi c i a l s . S e e A r c h i b a l d K e n n e d y t o B o a r d o f T r a d e , J a n u a r y 1 0
1737/8, PRO CO 5/1059/GG19.

85. This issue supplemented another £12,000 in bills issued in 1734. See V.D.
Harrington,  supra note 64, at 352.



236 Settling the Law

The renewal of war in the Atlantic had an immediate and
s t r i k i n g e f f e c t o n t h e l e g a l s y s t e m o f N e w Y r k . E v e n a s t h eo
merchants had their wartime specialty, so had the lawyers.  The
Vice-Adm i r a l t y C o urt of the province decided one case in 1730,
a n d r e n d e r e d n o t a s i n g l e d e c i s i o n f o r t h e n e x t e i g h t y e a r s . I n
M a y 1 7 3 9 , L e w i s M o r r i s , J r . , r e p l a c e d D a n i e l H o r s m a n d e n a s
J u d g e , a n d t h e r e a f t e r t h e C o u r t e n t e r t a i n e d a t r u l y a s t o n i s h i n g

86torrent of business. From 1739 through the opening of war with
France in 1744, Morris adjudged the condemnation of 32 prizes,

8 7b r i n g i n g a t a u c t i o n m o r e t h a n £ 1 5 0 , 0 0 0 . I t w a s p a r d o n a b l e
exaggeration on the Governor’s part when he informed the Board
o f T r a d e a t t h e e n d o f 1 7 4 1 t h a t N e w Y r k “ w a s n e v e r i n s oo

88flourishing a condition as it is now.”

U n f o r t u n a t e l y f o r t h e N e w Y r k m e r c h a n t s , t h e s w o r do
sometimes cut both ways.  V ssels engaged in illegal trade withe
the Spanish possessions were legitimate prizes under the order of
g e n e r a l r e p r i s a l , a n d m e r c h a n t s t r y i n g t o m a k e a p r o fi t a t b o t h
ends of the war were liable to find themselves defendants rather
than claimants in the prize court. F r the lawyers, however, thiso
was good fortune. When, within a few months of the opening of
the war, Captain Vincent P arse in H.M.S. Flamborough seized twoe
ships in New Y rk harbor for illegal trading, the owners’ counselo
argued that Vice-Admiralty had no jurisdiction since the vessels
________________________________________________________________________
86. See Reports of Cases in the Vice-Admiralty, supra note 46, at 13. It is a

t e s t a m e n t t o t h e s a g a c i t y a n d p o w e r o f t h e M o r r i s f a m i l y t h a t t h i s
appointment, the first judicial appointment for the Morrisites after Governor
Cosby removed Lewis Morris, Sr., from the Chief Justiceship of the Supreme
Court in 1732, in the midst of the Zenger episode (discussed in Chapter 2,
s u p r a ) w o u l d c o n s t i t u t e t h e r i c h e s t s i n g l e p i e c e o f j u d i c i a l p a t r o n a g e
available in the province.  The Morris family, as always, knew to get in on
the ground floor.

87. See 1 Mins. Vice-Adm. Ct. NY, 1715-46, United States District Court, SDNY.

88. C l a r k e t o B o a r d o f T r a d e , D e c e m b e r 1 5 , 1 7 4 1 , 6 N Y C o l D o c s 2 0 7 - 0 9 .
Clarke’s jaunty tone concerning the state of the province has a somewhat
more sinister ring when one recalls that his letter followed by less than five
months the executions of thirty black men and four white men and women
in the hysteria following the alleged “New Y rk Conspiracy,” discussed ino
C h a p t e r 4 , s u p r a . T h e e d g y , n e a r l y d e s p e r a t e t o n e o f t h e c i t y a f t e r t h e
d i s a s t r o u s l y h a r s h w i n t e r o f 1 7 4 0 l e a d i n g t o t h e “ n e g r o p l o t ” h y s t e r i a i s
remarkably captured in Thomas Davis’ elegant narrative reconstruction of
the events of ‘41.  See T.J. Davis, A Rumor of Revolt 12-34 (1985).
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 w e r e s e i z e d i n N e w Y r k w a t e r , r a t h e r t h a n o n t h e h i g h s e a s .o
W h e n M o r r i s d e n i e d t h e m o t i o n , c o u n s e l s e c u r e d w r i t s o f
prohibition from the Supreme Court.  Although the jurisdiction of
Vice-Admiralty was ultimately vindicated, it required appeals to
the Privy Council—otherwise extremely infrequent in New Y rk.o
A good bout of expensive litigation all round, contributing to the

89wartime prosperity, at the very least, of the New Y rk Bar. Eveno
 among those few surviving practice records from the period, the

p a p e r s o f t h r e e c o u n s e l r e fl e c t t h e i r i n v o l v e m e n t i n t h e
9 0F l a m b o r o u g h c a s e s . T h e e i g h t e e n t h - c e n t u r y e q u i v a l e n t o f t h e

P r e d a t o r s ’ B a l l c o n t i n u e d , w i t h o u t a b a t e m e n t a n d a t a h i g h e r
p i t c h , a f t e r t he opening of war with France i n 1 7 4 4 . B e f o r e t h e
p e a c e o f A i x - l a - C h a p e l l e t e m p o r a r i l y s u s p e n d e d w o r l d w i d e
hostilities between England and France in 1748, ship registrations
h a d r i s e n f r o m 5 3 t o 1 5 7 , s i x t y m o r e p r i v a t e e r s h a d b e e n
c o m m i s s i o n e d , a n d a n o t h e r 2 1 3 p rizes, worth roughly £450, 0 0 0 ,
w e r e c o n d e m n e d i n V i c e - A d m i r a l t y a n d a u c t i o n e d o f f i n N e w
Y rk.o

T h e p r o fi t a b i l i t y o f t h e w a r a t s e a o n l y r e i n f o r c e d t h e
traditional sentiments of the City’s mercantile elite that territorial
warfare with the French in Canada was a job for someone else—
l e t M a s s a c h u s e t t s b o r r o w a n d b l e e d . T h i s w a s n o t t h e v i e w o f
G o v e r n o r G e o r g e C l i n t o n , h o w e v e r , a n d t h e d i s a g r e e m e n t o v e r

________________________________________________________________________
89. F r Privy Council disposition of the cases of P arse v. Cummins and P arseo e e

v. Kay & Hubbard, see 3 Acts of the Privy Council, Colonial nos. 527-28,
P R O P C 2 / 9 7 / 1 3 - 1 4 , 3 0 5 - 1 0 , 3 4 4 - 4 5 . F r t h e o r i g i n a l V i c e - A d m i r a l t yo
proceedings, see 1 Mins. Vice-Adm. Ct. NY, 1715-46, at 110-16.

90. See James Alexander P pers, Box 45 & Register of Cases, NY Sup Ct 1741-42,a
at 42, NYHS; William Livingston Book of Precedents, 1329/276-87, NYSL;
John Chambers MSS, 9885/436, NYSL. F r technical details of the litigation,o
s e e J . H . S m i t h , A p p e a l s t o t h e P r i v y C o u n c i l f r o m t h e A m e r i c a n
P l a n t a t i o n s 5 1 8 - 2 0 ( 1 9 5 0 ) . F r t h e i n f r e q u e n c y o f P r i v y C o u n c i l a p p e a l so
from New Y rk, see the statistics collected by Smith, id. at 667-71. It shouldo
b e n o t e d t h a t t h e r e w a s s i m u l t a n e o u s l i t i g a t i o n i n 1 7 3 9 - 4 1 o v e r t h e
jurisdiction of Vice-Admiralty to adjudicate seizures in New Y rk water foro
violation of the Navigation Acts.  Here the New Y rk Supreme Court’s writo
of prohibition was eventually upheld by the Privy Council, on the ground
t h a t V i ce-Admiralty was not a court of recor d w i t h i n t h e m e a n i n g o f t h e
acts. See Kennedy qui tam etc. v. Sloop Mary & Margaret, Reports of Cases
in the Vice-Admiralty, supra note 46, at 16; 3 Acts of the Privy Council,
Colonial no. 538; J.H. Smith, supra, at 515-17.
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war policy precipitated the break between Clinton and his closest
p o l i t i c a l a l l y , t h e m o s t p o w e r f u l n a t i v e o f t h e p r o v i n c e a n d
s p o k e s m a n f o r t h e m e r c h a n t a r i s t o c r a c y , C h i e f J u s t i c e J a m e s

9 1D e L a n c e y . D e L a n c e y e x e r c i s e d e n o r m o u s i n fl u e n c e i n t h e
C o u n c i l a n d G e n e r a l A s s e m b l y , w h e r e a s m a n y o f a s h a l f t h e
m e m b e r s i n s o m e s e s s i o n s w e r e h i s r e l a t i v e s o r s t o o d o n h i s
i n t e r e s t ; i n 1 7 4 7 , t h r o u g h t h e m e t r o p o l i t a n i n fl u e n c e o f h i s
b r o t h e r - i n - l a w P t e r W r r e n , D e L a n c e y w a s c o m m i s s i o n e d a se a
L i e u t e n a n t - G o v e r n o r o f t h e p r o v i n c e . B u t t h e f u l c r u m o f
D e L a n c e y ’ s p o w e r w a s h i s c o m m i s s i o n a s C h i e f J u s t i c e .
O r i g i n a l l y r a i s e d t o t h a t e m i n e n c e b y C o s b y , i n or d e r t o r e g a i n
control of the Supreme Court from the Morrisites in the midst of
t h e Z e n g e r c o n t r o v e r s y , D e L a n c e y c o n s o l i d a t e d t h e o f fi c e a s a
h a v e n f o r p o l i t i c a l o p p o s i t i o n w h e n h e s e c u r e d a n u n w i s e
commission from Clinton in September 1744 granting him tenure

92in office during good behavior. The commission sowed the seed
of future political disaster in two respects: not only did it permit
DeLancey to use the organs of justice to subvert imperial policy
for local or political purposes, it also created a precedent for good
behavior commissions of judges, ensuring the eventual eruption
o f c o n t r o v e r s y o v e r t h e t r a d i t i o n a l a p p o i n t m e n t s t o s e r v e a t
p l e a s u r e , w h i c h w e r e a l l t h e G o v e r n o r s ’ i n s t r u c t i o n s e v e r

9 3a u t h o r i z e d t h e m t o m a k e . B o t h c r o p s w e r e t o b e h a r v e s t e d

________________________________________________________________________
91. T h e m o s t c o m p l e t e a n d p e r c e p t i v e a c c o u n t o f p r o v i n c i a l p o l i t i c s i n t h e

p e r i o d f r o m 1 7 4 3 - 5 3 r e m a i n s S . K a t z , N e w c a s t l e ’ s N e w Y r k : A n g l o -o
American P litics, 1733-1753, at 164-244 (1968). Although I here put moreo
s t r e s s o n d i s a g r e e m e n t o v e r w a r p o l i c y t h a n K a t z ’ s o w n a c c o u n t , w h i c h
emphasizes DeLancey’s long campaign to acquire complete political control
i n N e w Y r k , i n w h i c h t h e b r e a k w i t h C l i n t o n w a s a c a r e f u l l y - p r e p a r e do
tactical measure, id. at 166-76, this is entirely a matter of emphasis.  From the
p o i n t o f v i e w o f t h e m e r c a n t i l e c o m m u n i t y , D e L a n c e y ’ s r e i g n i t i o n o f
f a c t i o n a l p o l i t i c s i n t h e p r o v i n c e h a d a l e g i t i m a t e p o l i c y g o a l — t h e
f u r t h e r a n c e o f t h e i r o w n e c o n o m i c i n t e r e s t s — w h i l e r e n e w e d p o l i t i c a l
opposition centered in the Supreme Court had effects on the legal system of
the province quite independent of DeLancey’s personal ambitions.

92. See Cal Couns Mins 345 (September 13, 1744).

93. I n s t r u c t i o n s s i n c e t h e t i m e o f W i l l i a m I I I h a d c o n t a i n e d a p r o v i s i o n
p r o h i b i t i n g g o v e r n o r s f r o m a r b i t r a r y o r c a p r i c i o u s r e m o v a l s o f s i t t i n g
judges. It was clear, if not explici t , c o n s t i t u t ional law in the province, as
elsewhere in British North America, that this did not authorize commissions
q u a m d i u s e b e n e g e s s e r i n t . F r t h e j o i n t o p i n i o n o f t h e l a w o f fi c e r s o f t h eo
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 shortly, to the detriment of legal stability.

In keeping with the general eighteenth-century pattern, the
temporary outbreak of peace in 1748 brought about a contraction
o f c r e d i t i n t h e w a k e o f t h e w i t h d r a w a l o f p r i v a t e e r i n g a n d
victualling opportunities for New Y rk merchants.  Levels of debto

94litigation again increased sharply, and the jails began to fill.  By
the fall of 1750 the situation was serious enough to warrant the
p a s s a g e o f a n o t h e r a c t f o r r e l i e f o n i n s o l v e n t d e b t o r s , a n d t h e
A s s e m b l y s u b s t a n t i ally reenacted the act of 1730, again to be in

95force for one year only. This one-year jail delivery once again
p r o v e d i n s u f fi c i e n t t o c o p e w i t h t h e e f f e c t s o f a c o n t i n u i n g
s h o r t a g e o f c r e d i t , a n d i n t h e f a l l o f 1 7 5 1 t h e a c t w a s e x t e n d e d
until January 1 1753, but significantly the availability of relief was

96limited to debtors imprisoned in the City. Only the emission of
£ 4 5 , 0 0 0 i n p r o v i n c i a l b i l l s o f c r e d i t i n 1 7 5 5 a n d t h e r e n e w a l o f
New Y rk’s naval war in 1756 would restore sufficient liquidity too
the credit system to relieve the congestion of the courts and futile

97d e s t r u c t i v e n e s s o f c a s c a d i n g d e bt litigation. I n t h e m e a n t i m e ,
________________________________________________________________________

province to this effect in the aftermath of Clinton’s administration, see 6 NY
Col Docs 792.

94. A s a m p l e o f 2 5 0 c a s e s f r o m t h e M a y o r ’ s C o u r t m i n u t e s e v e n l y d i v i d e d
b e t w e e n t h e p e r i o d 1 7 4 5 - 4 8 a n d 1 7 5 0 - 5 3 s h o w s l i t i g a t i o n o f d e b t o n
s p e c i a l t i e s ( b o n d s , e x c l u d i n g b a i l b o n d s ; p r o m i s s o r y n o t e s ; a n d b i l l s o f
exchange) rising from 5% to slightly more than 15% of the Mayor’s Court
docket. Some of this litigation certainly involved protested bills of exchange
d r a w n o n m e r c h a n t s o u t s i d e t h e p r o v i n c e , a n d t h u s n o r e l i a n c e o n t h e
precise figures is warranted, but the overall pattern relating litigation levels
to the local supply of credit is significant.

95. An Act for the Relief of Insolvent Debtors with Respect to the Imprisonment
of their P rsons, November 24, 1750, 3 NY Col Laws 822. The act differede
from the 1730 act in few significant respects.  The upper limit of eligibility
f o r r e l i e f w a s l o w e r e d f r o m £ 1 0 0 t o £ 5 0 i n t o t a l i n d e b t e d n e s s , w h i l e t h e
exclusion for household goods and tools of trade was lowered from £10 to
£5. The price level in the province had by no means fallen so drastically
since 1730. The provisions of the 1730 act regarding small claims debtors
were not reenacted.

96. See 3 NY Col Laws 866.

97. F r these reasons, the comparison of summary statistics concerning defaulto
rates in ci v i l l i t i g a t i o n from 1694-96 (a period of wartime prosperity) and
1 7 5 4 - 5 6 ( a p e r i o d o f p e a c e t i m e r e c e s s i o n a n d c r e d i t f a m i n e ) i n
demonstration of a long-term “transition” in the procedures of adjudication,
see Rosen,  supra note 32, should be viewed with the utmost skepticism.
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a n d w i t h a n e y e t o t h e m i t i g a t i o n o f t h e c a t a s t r o p h i c e f f e c t o f
i m p r i s o n m e n t f o r s m a l l d e b t s o n w o r k e r s t h e r e b y d e p r i v e d o f
their op p o r t u n i t y t o s u p p o r t t h e ir families, the Assembly raised
the upper limit on debt litigations cognizable by single Justices of
the P a c e f r o m 4 0 s . t o £ 5, and provided that defendants havinge
families should no longer be arrested; process was instead limited

98to summons.

O t h e r l e g i s l a t i v e m e a s u r e s w e r e t a k e n t o e n c o u r a g e t h e
r e v i v a l o f t r a d e . The m o s t i m p o r t a n t w a s t h e r e g u l a t i o n o f t h e
p r o d u c t i o n o f fl o u r , i n o r d e r t o c o m b a t t h e c o m p e t i t i v e
d i s a d v a n t a g e a t w h i c h u n r e l i a b l e q u a l i t y h a d p u t N e w Y r k ’ so
exports for at least a quarter century. The legislature’s apparent
s u r p r i s e a t fi n d i n g N e w Y r k ’ s fl o u r s u f f e r e d f r o m a b a do
r e p u t a t i o n i s p e r h a p s d i s i n g e n u o u s , b u t i t s r e c i t a t i o n o f t h e
justification for intervention deserves quotation:

WHEREAS in all well Regulated States the greatest
care is taken to have their Staple Commodities put
u n d e r p r o p e r R e g u l a t i o n s , a n d a s t h e F l o w e r o f
t h i s C o l o n y ( i t s G r e a t e s t S t a p l e ) h a s i n a G r e a t
m e a s u r e l o s t i t s R e p u t a t i o n a b r o a d , T h e r e f o r e i n

99order to retrieve & preserve the Same,

each bolter or baker was to have a mark, registered with the local
a u t h o r i t i e s , t o b e a p p l i e d t o e a c h b a r r e l o f fl o u r o r b r e a d f o r

________________________________________________________________________
98. An Act to impower Justices of the P ace to Try Causes from forty Shillings toe

Five P unds, December 7 1754, 3 NY Col Laws 1011.  The act expired ino
1758, but the small claims jurisdiction it created was very popular, and the
act was renewed and the jurisdiction expanded throughout the remainder of
the provincial period.  See 4 NY Col Laws 296, 372, 736; 5 NY Col Laws 304.

99. An Act to prevent the Exportation of Unmerchantable Flower & the false
T reing of Bread and Flower Casks, November 24, 1750, 3 NY Col Laws 788.a
The act expired in 1752, was renewed for six additional years, id. at 883.  In
1769 the Legislature found that notwithstanding the prior acts “such great
abuses have been committed in the Manufacturing of Flour, that this great
Staple of the Colony has in a very considerable Degree lost its reputation in
all places to which it ha s u s u a l l y b e e n exported,” and ordered additional
inspection of the method of manufacture, as well as providing for a standard
export barrel. See Act of May 20 1769, 4 NY Col Laws 1096.  The reputation
of New Y rk flour seems to have shared with the status of the middle classo
in the minds of certain historians the property of constant unrelenting fall
(or rise) without prospect of limitation.
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 export, and each such cask was to be inspected by officers locally
a p p o i n t e d f o r t h e p u r p o s e , w h o w e r e s p e c i fi c a l l y i n s t r u c t e d t o
bore into the cask to ascertain fairness of packing and quality of
goods.

However much hope the Legislature may have placed in the
power of an honest bread barrel, in gunpowder rather than flour
l a y t h e r e a l b a s i s o f r e c o v e r y . “ W r i s d e c l a r e d i n E n g l a n d —a
U n i v e r s a l j o y a m o n g t h e m e r c h a n t s , ” W i l l i a m S m i t h , J r . ,
observed. It was July 1756, and from that moment the recession
w a s o v e r . F r a f e w a t t h e p o l i t i c a l a n d s o c i a l p i n n a c l e o f t h eo
commercial system—such as John W tts, able to bring to bear thea
influence of the DeLancey-W rren interest—the enormous influxa
of British troops and seamen would create opportunities for vast
profits in supplying His Majesty. But war was a game any New
Y rk merchant could play, as the next sentence in Smith’s diaryo

100pointed out:  “Privateering engrosses the Coffee House.”

New Y rk, the strategic pivot of the continental war, saw ano
i n fl u x o f t h o u s a n d s o f s o l d i e r s a n d s e a m e n , a s B r i t a i n t h r e w
resources in unprecedented quantities into the ordeal that would
r e s o l v e w h a t P r k m a n c a l l e d “ [ t ] h e m o s t m o m e n t o u s a n d f a r -a
reaching question ever brought to issue on this continent … Shall

101France remain here, or shall she not?” More than 23,000 troops
arrived in New Y rk and Boston during 1757-58 alone, along witho
14,000 seamen attached to the fleet headquartered in those ports

102after 1758. But vast as were the sums to be made in victualling
such forces, it was as always the private war at sea that carried
real prosperity down through all levels of the maritime economy.
By January 1757 there were thirty privateers at sea with ten ships
u n d e r c o n s t r u c t i o n i n t h e y a r d s f o r s p e c u l a t i v e e m p l o y m e n t ; i n
M a r c h 1 7 5 8 , D e L a n c e y w r o t e t o P i t t o f “ a m a d n e s s t o g o
________________________________________________________________________
100. 2 William Smith P pers 412, NYPL.a

101. F. P rkman, Montcalm and W lfe 26 (1962).a o

102. G.B. Nash, supra note 37, at 235.  After more than eighty years, P rkman’sa
account of the strategic situation of the British Empire in the latter stages of
the war has been superseded, save on literary grounds, by L.H. Gipson, The
B r i t i s h E m p i r e B e f o r e t h e A m e r i c a n R e v o l u t i o n : T h e V i c t o r i o u s Y a r s ,e
1758-1760 (1965).
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1 0 3p r i v a t e e r i n g ” i n N e w Y r k . U l t i m a t e l y m o r e t h a n 2 2 0o
p r i v a t e e r s w e r e g r a n t e d l e t t e r s o f m a r q u e a n d r e p r i s a l i n N e w
Y r k ; V i c e - A d m i r a l t y c o n d e m n e d 4 0 1 p r i z e s w i t h t h e u s u a lo
beneficial effect on the welfare of the Bar, and, according to one
h i s t o r i a n , m o r e t h a n £ 2 , 0 0 0 , 0 0 0 fl o w e d i n t o t h e p o c k e t s o f

104privateering investors and crews. W ges for merchant seamena
rose, as manpower d i v e r t e d i t s e l f into privateering; shipwrights
and other construction workers were unable to meet the demand
for their services, and t h u s t h e l a b o r e rs and artisans of the city,
and the tradesmen with whom they spent their wages, had their

105crumbs from the feast of the merchant princes.

N e w Y r k e r s m i g h t h a v e a n t i c i p a t e d t h a t t h e h e i g h t o fo
w a r t i m e g r o w t h w o u l d b e a r t h e u s u a l r e l a t i o n t o t h e d e p t h o f
postwar depression. By 1761, when the focus of the war shifted
southward, and New Y rk saw the last of the fleet, the contractiono
was under way. New wealth cushioned the merchants, however,
and at first the complaints of commercial slowdown were gentle,
s p o k e n a s i t w e r e w i t h t h e m o u t h s t i l l h a l f f u l l . “ O u r
Consumption at this Season is very slender,” wrote John W tts ata
the beginning of 1762, “& the Tipling Soldiery that used to help
u s o u t a t a d e a d l i f t a r e g o n e t o d r i n k [ t h e i r r u m ] i n a w a r m e r

106Region, the place of it’s production.” All might have been well,

________________________________________________________________________
103. 7 NY Col Docs 343.

104. See J.G. Lydon, Pirates, Privateers, and Profits 157-59 (1970).

105. The opulence in which the profits of war enabled the New Y rk mercantileo
elite of the ‘60s to live is well-described by Virginia Harrington, supra note
6 4 , a t 1 1 - 4 6 . I t i s o n e o f t h e f e w u n i n t e n t i o n a l l y m i s l e a d i n g f e a t u r e s o f
H a r r i n g t o n ’ s a c c o u n t t h a t s h e d o e s n o t i n d i c a t e h o w r e c e n t w a s t h e
f o u n d a t i o n o f t h i s p r o s p e r i t y , a n d h o w d i s p r o p o r t i o n a t e l y t h e m e r c a n t i l e
elite had profited from the war boom. One might infer from Harrington’s
description that so it had long been in the province; actually the substantial
relative rise of the wealthiest merchants is t h e m o s t i m p ortant feature. In
t h i s b o o m , a s i n a m o r e r e c e n t p e r i o d , t h e g e n e r a l a u r a o f p r o s p e r i t y
temporarily concealed the fact that it was the rich who followed Nathaniel
Bedford F rrest’s advice, and got there fustest with the mostest.  A akeningo w
on such subjects can rarely be indefinitely postponed, and many of the war
boom fortunes, against which envy and hostility concentrated in the hard
times of the ‘60s, were redistributed by the social disruptions of 1776-83.

106. W tts to Francis Clarke, January 2 1762, NYHS Coll 1928, at 6.a
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 or at least no more ill than usual in postwar periods, if only the
British Empire had lost the war.

The great issue had been resolved; France was not to remain
i n N o r t h A m e r i c a . T h e e f f e c t o f B r i t i s h v i c t o r y i n t h e w a r f o r
global empire was the greatest reorientation of New Y rk’s tradeo
s i n c e t h e E n g l i s h c o n q u e s t a c e n t u r y b e f o r e . E c o n o m i c
dislocation incident to the changes was extremely severe, and as
always dislocation made claims on the flexibility of the system of
commercial law to absorb some portion of the shock.  But the new
i m p e r i a l g o v e r n m e n t r e s u l t i n g f r o m t h e w a r d e m a n d e d a l e s s
fl e x i b l e l e g a l r e g i m e , a s m a n a g e m e n t s o u g h t t o c o n t r o l
commercial behavior in the colonies, on both the large and small
s c a l e , m o r e c l o s e l y t h a n e v e r b e f o r e . I n t h e p r o c e s s , t h e
commercial law of New Y rk seemed to fracture and then breako

107under the strain.

The effects of the peace on the trade system can be briefly
outlined. The expulsion of the French from Canada spelled the
e v e n t u a l e n d o f t h e f u r t r a d e i n t h e M o h a w k V l l e y . A l b a n y ’ sa
advantage rested in the availability of superior English goods at
lower prices. With English control of Montreal, that advantage,
always tenuous, evaporated. F r the Iroquois, on the other hand,o
the prospect of provincial expansion into the continental interior
was entirely unwelcome.

T h e t r a d e t o t h e F r e n c h C a r i b b e a n , o n t h e c o n t r a r y ,
presented an even more favorable prospect after the peace than
b e f o r e . W i t h o u t a h e m i s p h e r i c s o u r c e o f t h e i r o w n f o r
temperate-zone goods, the French sugar islands were virtually a
captive market for the colonial breadbaskets.  The higher level of
r e fi n i n g d o n e b e f o r e e x p o r t a t i o n r e n d e r e d F r e n c h s u g a r m o r e
attractive than Jamaican to New Y rk merchants throughout theo

________________________________________________________________________
107. The elements of the economic and political crisis of the 1760s are among the

m o s t f u l l y a n d f r e q u e n t l y d e s c r i b e d m a t t e r s i n t h e s e c o n d a r y l i t e r a t u r e
concerning the colonial history of British North America. My goal in the
account that follows is simply to explain how some of the period’s complex,
interconnected episodes impinged upon the administ r a t i o n o f c o m m e rcial
justice in New Y rk.o
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century, and the only barriers to massive expansion of the trade
w e r e i m p e r i a l r e g u l a t i o n s , f o r w h i c h t h e t r a d i t i o n a l N e w Y r ko
response was smuggling, an activity whose style varied between
the defiantly overt and the mildly secretive.  The superficially licit
W s t I n d i e s t r a d e , h o w e v e r , h a d e x i s t e d i n t h e t h r e e d e c a d e se
before the peace simply by virtue of the non-enforcement of the
Molasses Act of 1733. Only corruption and laxity of enforcement
i n J a m a i c a a n d N e w Y r k p r e v e n t e d t h e l e v y i n g o f d u t i e so
p u r s u a n t t o t h e A c t , a n d a n a d d i t i o n a l 6 d . p e r g a l l o n w o u l d
s u f fi c e t o e x t i n g u i s h t h e t r a d e e n t i r e l y . T h e e n t i r e C a r i b b e a n
t r a d e o f t h e c o l o n y t h u s r e s t e d o n p r o p s w h i c h t h e p e a c e
threatened to dislodge.

T h e t r a d e t o H o l l a n d , e n t i r e l y i l l e g a l t h r o u g h o u t t h e
c e n t u r y , p r o v i d e d a c c e s s t o E u r o p e a n a n d E a s t I n d i a n l u x u r y
g o o d s a t v e r y favorable exchange, free o f i m p e r i a l d u t i e s . L i k e
much of the remainder of New Y rk’s outport trade, it was nowo
menaced by the prospect of enhanced British naval enforcement.
B u t t h e n a v a l s i t u a t i o n p r e s e n t e d a n e v e n m o r e d i r e l o n g - t e r m
p r o s p e c t , f o r w i t h t h e d i s a p p e a r a n c e o f F r e n c h p o w e r i n N o r t h
America the cyclical privateering industry, in which New Y rkerso
had made such substantial investments and from which they had
d e r i v e d e v e n m o r e s u b s t a n t i a l r e t u r n s , s e e m e d h e a d e d f o r a
permanent decline.  Naval conflict in the North Atlantic had been
the engine of New Y rk’s economic recovery in every crisis of theo
e i g h t e e n t h c e n t u r y ; B r i t i s h n a v a l s u p e r i o r i t y b i d f a i r t o b e i t s
ruination.

T h e b a r o m e t e r m e a s u r i n g t h e s e i n t e r s e c t i n g e c o n o m i c
p r e s s u r e s w a s t h e m o n e y s u p p l y . T h e i m p o s i t i o n o f n e w tax e s
a n d t h e e n h a n c e d c o l l e c t i o n o f o l d o n e s m e a n t f u r t h e r s p e c i e
drain from the colony, while disruption of foreign trade and the
l o n g - t e r m d i s a p p e a r a n c e o f p r i v a t e e r i n g r e v e n u e r e d u c e d N e w
Y rk’s access to extra-imperial hard currency. The war boom hado
brought too rapid an expansion of the money supply, leading to
significant inflation throughout the seaport economies in the first
years of the decade, but the comparatively narrow distribution of
this new-gotten wealth threatened the artisans and workers of the
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 C i t y w i t h a p a r t i c u l a r l y v i c i o u s s q u e e z e a s t h e e c o n o m y
108contracted, for prices fell nowhere near as rapidly as incomes.

In almost every respect, imperial trade policy after 1763 was
d e s i g n e d t o a c h i e v e c o n s e q u e n c e s w h i c h , i f e f f e c t u a t e d , w o u l d
have the most damaging possible effect on New Y rk’s commerce.o
The Sugar Act’s reduction of duties on molasses meant nothing,
since the 1733 act had gone entirely unenforced—the effect, as the
m e r c h a n t s o f N e w Y r k w e r e t o p o i n t o u t i n a p e t i t i o n t oo
P r l i a m e n t i n 1 7 6 7 , w a s s i m p l y t o p r e v e n t N e w Y r k e r s f r o ma o
d e r i v i n g t h e f u l l v a l u e o f t h e i r e x p o r t s , t h u s p r e v e n t i n g t h e m
f r o m a c q u i r i n g t h e c a p i t a l n e c e s s a r y t o m e e t i m p e r i a l

1 0 9e x p e c t a t i o n s . T h e c o m b i n a t i o n o f e x c i s e a n d s e r v i c e t a x e s
r e p r e s e n t e d b y t h e S t a m p A c t w o u l d h a v e i n c r e a s e d t h e s p e c i e
d r a i n o n t h e p r o v i n c i a l e c o n o m y , w h i l e g e n e r a l l y e n h a n c e d
enforcement of the trade and navigation acts would rapidly have
r e d u c e d N e w Y r k ’ s t r a d e e v e n i n t h e a b s e n c e o f a n a c u t eo

1 1 0c u r r e n c y c r i s i s . B u t i t w a s t h e C u r r e n c y A c t o f 1 7 6 4 ,
prohibiting any colony from making its bills of credit legal tender,
that presented the most acute short-term threat to the survival of
t h e p r o v i n c i a l e c o n o m y . N e w Y r k ’ s l a s t p a p e r m o n e y w a so
s c h e d u l e d f o r c a n c e l l a t i o n i n 1 7 6 8 , a n d P r l i a m e n t ’ s a c t i o n i na
1 7 6 4 , w h e n N e w Y r k w a s a l r e a d y s u f f e r i n g a s e v e r e c r e d i to
famine, seemed a delayed sentence of death to the merchants of

111New Y rk.o

________________________________________________________________________
108. P r i c e a n d w a g e l e v e l s f o r N e w Y r k d u r i n g t h e e a r l y ‘ 6 0 s a r e h a r d e r t oo

e s t a b l i s h t h a n t h o s e o f B o s t o n a n d P h i l a d e l p h i a . F o r a r e a s o n a b l y
convincing reconstruction of the overall economic situation of the seaports
at the time of the Treaty of P ris, see G.B. Nash,  supra note 37, at 246-60.a

109. F r the petition of 240 New Y rk merchants, see 31 Journals of the House ofo o
C o m m o n s 1 5 8 - 6 0 . T h e p o l i t i c a l c o n t e x t o f P r l i a m e n t a r y c o n s i d e r a t i o n ,a
w h i c h w a s closely tied to the New Y r k A s s e m b l y ’ s r e f u s a l t o a c c e p t t h eo
binding force of the Quartering Act, is discussed in L.H. Gipson, The British
Empire B e f o r e t h e A m e r i c a n R e v o l u t i o n : T h e R u m b ling of the Coming
Storm, 1766-1770, at 54-57 (1962).

110. 4 Geo. III, c. 34.

111. See, e.g., John W tts to Governor Mockton, April 14 1764, NYHS Coll 1928, ata
242-43.
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F r o m 1 7 6 0 , l o c a l i n s t i t u t i o n s f o r t h e l e g a l c o n t r o l o f t h e
p r o v i n c i a l c o m m e r c i a l s y s t e m t r i e d t o g r a p p l e w i t h t h e
dislocations created by successful imperial policy. As in previous
p e r i o d s , t h e p o s t w a r e c o n o m i c c o n t r a c t i o n b e g a n a t t h e l o w e s t
levels of the system, as the pyramid of debt on which the trading
economy stood began to tremble at its base. Debt litigation in the
M a y or’s C o u r t r e a c h e d u n p r e c e d e n t e d l e v e l s b e t w e e n 1 7 6 0 a n d

1 1 21 7 6 5 , a n d a s l o c a l d e b t s b e c a m e i m p o s s i b l e t o c o l l e c t , t h e
fi n a n c i a l s t a b i l i t y o f a l l b u t t h e w e a l t h i e s t N e w Y r k m e r c h a n t so
became a matter of doubt. As John W tts ominously said early ina
1 7 6 4 , “ e v e r y t h i n g i s t u m b l i n g d o w n , e v e n t h e T r a d e r s

1 1 3t h e m s e l v e s . ” E i g h t e e n m o n t h s l a t e r , m i s g i v i n g s h a d b e c o m e
actualities: “Business here is very languid, the weak must go to

114the W ll, frequent Bankruptcies & growing more frequent.”a

W i t h t h e c i t y ’ s p r i s o n s p a c e fi l l i n g w i t h d e b t o r s — a
condition contemporary observers knew presaged an acceleration
of economic collapse as the families of previously wage-earning
debtors were deprived of the means of life—the Legislature took
such measures as lay within its power. In May 1761 it passed a

1 1 5n e w a c t f o r t h e r e l i e f o f i n s o l v e n t d e b t o r s , w h i c h m a r k e d a n
i m p o r t a n t d e p a r t u r e f r o m p r i o r d o c t r i n e . U n d e r t h e n e w a c t ,

________________________________________________________________________
112. William S. Sachs, in an unpublished doctoral dissertation, states that debt

a c t i o n s i n t h e Mayor’s Court numbered 46 i n 1 7 6 3 a n d 8 0 i n 1 7 6 6 , n e v e r
h a v i n g exceeded 16 in one year before 1760. S e e W . S a c h s , T h e B u s i n e s s
Outlook in the Northern Colonies, 1750-1775, at 133 (Ph.D. diss., Columbia
U n i v e r s i t y , 1 9 5 7 ) . I t a p p e a r s t h a t S a c h s h a s u n d e r c o u n t e d t h r o u g h
confusion over legal detail.  The records from 1733-35 and 1750-54 would
h a v e s h o w n m o r e t h a n 1 6 c o m m e r c i a l d e b t a c t i o n s p e r y e a r . A b s o l u t e
l i t i g a t i o n l e v e l s s h o u l d a l s o a t l e a s t b e c o r r e c t e d f o r i n c r e a s e s i n
p o p u l a t i o n — a f u r t h e r r e a s o n f o r d i s t r u s t i n g s u m m a r y s t a t i s t i c s b a s e d o n
a b s o l u t e n u m b e r s f r o m t h e c o u r t r e c o r d s . S a c h s i s c o r r e c t a b o u t relative
m a g n i t u d e s o f d e b t l i t i g a t i o n i n t h e e a r l y ‘ 6 0 s . W h a t i s i m p o r t a n t i s t h e
growth of debt litigation from 1760-65, resulting from the cascading pattern
of failures as the credit system shook itself apart.

113. W tts to Scott Pringle Cheap & Co., February 5 1764, NYHS Colls 1928, ata
228.

114. W tts to Sir William Baker, August 11 1765, id. at 368. Between W tts anda a
the W ll, of course, there remained sufficient distance to render his opinionsa
compelling, but hardly desperate.

115. An Act for the relief of Insolvent Debtors and for Repealing the acts therein
mentioned, May 19 1761, 4 NY Col Laws 526.
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 c r e d i t o r s h o l d i n g t h r e e - q u a r t e r s o f a n y d e b t o r ’ s t o t a l l i a b i l i t i e s ,
r e g a r d l e s s o f t h e t o t a l a m o u n t , c o u l d a g r e e t o a c c e p t a n
assignment of all non-exempt assets, and administer them for the
benefit of all creditors, by petitioning in the Supreme Court or in
a n y c o u r t i n w h i c h p r o c e s s o f a r r e s t h a d i s s u e d a g a i n s t t h e
d e b t o r . D i s p u t e d c l a i m s a g a i n s t t h e d e b t o r ’ s e s t a t e w e r e t o b e
resolved by compulsory reference—the names of three referees to
b e c h o s e n a t r a n d o m f r o m a m o n g t w o n o m i n e e s e a c h o f t h e
a s s i g n e e s a n d t h e d i s p u t i n g c r e d i t o r . C o m p l i a n c e w i t h t h e
p r o v i s i o n s o f t h e a c t r e s u l t e d i n a g e n e r a l d i s c h a r g e o f a l l d e b t
payable or contracted for at the time of assignment.

The 1761 act for the first time established a true bankruptcy
s y s t e m i n t h e p r o v i n c e , c a p a b l e o f m e e t i n g t h e d e m a n d s o f
m e r c a n t i l e i n s o l v e n c y t h r o u g h joint administration by credito r s ,
intended to afford the debtor the incentive of a fresh start in order
to secure cooperation with and among creditors. The provision
f o r c o m p u l s o r y a r b i t r a t i o n o f d i s p u t e s i n b a n k r u p t c y f u r t h e r
c a r r i e d o u t t h e t h e m e o f c o o p e r a t i v e m e a s u r e s w i t h i n t h e
mercantile community, and reduced the impracticable burdens of
d e b t l i t i g a t i o n i n t h e p r o v i n c i a l c o u r t s , w h i l e i t s e c u r e d t o t h e
local merchants a subtle preference against distant creditors. The
a c t w a s a s u b s t a n t i a l s u c c e s s , a n d w a s r e n e w e d a n d e x t e n d e d

116throughout the decade, finally expiring in 1770. In one of the
f e w s a l u t a r y n o t e s s t r u c k i n t h e i m p e r i a l - p r o v i n c i a l r e l a t i o n s o f
t h e 1 7 6 0 s , t h e a c t w a s n e v e r n u l l i fi e d b y t h e C r o w n , t h o u g h
m i l d e r e x p e r i m e n t s w i t h b a n k r u p t c y s t a t u t e s i n o t h e r c o l o n i e s
were often disallowed through the eighteenth century as a result

________________________________________________________________________
116. S e e 4 N Y C o l L a w s 7 4 7 , 8 6 2 . T h e a c t o f r e n e w a l i n 1 7 6 5 e s t a b l i s h e d a n

i m p o r t a n t r e fi n e m e n t o f t h e s y s t e m , b y r e q u i r i n g a l l c r e d i t o r s h o l d i n g
m o r t g a g e s o r o t h e r s e c u r i t i e s f o r t h e i r l e n d i n g t o m a k e e f f e c t i v e
relinquishment of their security interest before joining with the debtor in a
discharge petition. See Act of December 23 1765, 4 NY Col Laws 862, 863-64.
Although this did not permit unsecured creditors to “cram down” terms on
unwilling secured creditors holding more than a quarter of the total debt, it
did prevent secured creditors from colluding with the debtor to extinguish
h i s u n s e c u r e d d e b t , w h i l e l e a v i n g t h e i r m o r t g a g e s a n d o t h e r s e c u r i t i e s
unim p a i r e d . T h e full significance of the bankruptcy statutes of the 1760s
seems to have eluded prior historians.
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117of their prejudicial effects on metropolitan creditors. It was for
t h i s r e a s o n t h a t t h e e a r l i e r i n s o l v e n t r e l i e f a c t s i n N e w Y r ko
always contained a provision excluding debts owed to “absent or
d i s t a n t c r e d i t o r s , ” d r o p p e d f o r t h e fi r s t t i m e i n 1 7 6 1 .
Metropolitan acceptance of the New Y rk bankruptcy system waso
n o t p e r m a n e n t . W h e n , i n 1 7 7 0 , t h e L e g i s l a t u r e a t t e m p t e d t o
r e n e w t h e p r o v i s i o n s o f 1 7 6 1 o n b e h a l f o f J a m e s D e P y s t e r —e
whose large mercantile failure and substantial debt to the estate
of Abraham DeP yster, who had died in office as Treasurer of thee
p r o v i n c e , t h r e a tened to c a u s e a m a j o r p a n i c — t h e P r i v y C o u n c i l
disallowed the statute, on the advice of counsel who found it “so
far to exceed the usual Bounds of insolvent acts, as to have been
unfit to pass without more foundation laid for it than is stated in

118the Preamble.”

T h e u s e o f r e f e r e n c e r a t h e r t h a n l i t i g a t i o n t o r e s o l v e
d i s p u t e s i n b a n k r u p t c y d u r i n g t h e 1 7 6 0 s w a s p a r t o f a m o r e
general trend to contain the pressures on the p r o v i n c i a l j u d i c i al

1 1 9s y s t e m s e e n i n s e v e r a l a r e a s t h r o u g h o u t t h e d e c a d e . I n t h e
a r e n a o f c o m m e r c i a l j u s t i c e , o f c o u r s e , t h e l o n g p r o v i n c i a l
t r a d i t i o n o f a r b i t r a t i o n p r o v i d e d s u p p o r t . C o n fi r m a t i o n o f t h e
continuing significance of arbitration proceedings in the wartime
p e r i o d i s t h e a p p e a r a n c e i n t h e 1 7 4 0 s a n d ‘ 5 0 s o f n e w s p a p e r
a d v e r t i s e m e n t s by l a w s t a t i o n e r s w h i c h i n c l u d e , a l o n g w i t h t h e

1 2 0f o r m s o f w i l l s a n d p o w e r s o f a t t o r n e y , a r b i t r a t i o n b o n d s . I n
eternal tandem with the law-stationers travel the scriveners, one
________________________________________________________________________
117. S e e E . B . R u s s e l l , T h e R e v i e w o f A m e r i c a n C o l o n i a l L e g i s l a t i o n b y t h e

King in Council 125-34 (1915).

118. Report of the Judicial Committee of the Privy Council, May 25 1771, PRO PC
1/60/B9(1). F r the statute, which differed in no substantial provision fromo
the legislation of 1761, see Act of January 27 1770, 5 NY Col Laws 126.

119. A r e l a t e d t e n d e n c y i s t h e i n c r e a s e i n n e g o t i a t e d d i s p o s i t i o n s o f c r i m i n a l
cases, discussed in Chapter 4, supra.

120. See N.Y. W ekly P st-Boy, Oct. 31, 1743; Dec. 21, 1747; Jan. 11, 1748; N.Y.e o
 Gazette or W ekly P st-Boy, Jun. 30, Jul. 21, Aug. 25, Sep. 15, 1755.  Thesee o
 b o n d s w e r e t h e i n s t r u m e n t s b y w h i c h e x t r a j u d i c i a l a r b i t r a t i o n w a s

c o m m e n c e d a n d r e g u l a t e d . B o t h p a r t i e s e x e c u t e d d o c u m e n t s u n d e r s e a l
which stated the facts of the case, and provided for the voiding of the bond
obligation if the award of arbitrators was obeyed. The bonds were given to a
third party, and the party getting the benefit of the award received them
both.
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 o f w h o m a d v e r t i s e d , a m o n g h i s o t h e r w o r k s o f c o p y i n g , t h e
121preparation of accounts for arbitration. Where la w s t a t i o n e rs

a n d s c r i v e n e r s a r e , i t w o u l d b e u n w i s e t o a s s u m e t h a t l a w y e r s
have no place. Attorneys’ registers shows the occasional fee for
d r a w i n g a r b i t r a t i o n b o n d s , a m o n g t h e w o r k o f d r a f t i n g m o r e

122familiar instruments. Merchants’ letter books throughout the
p e r i o d c o n v e y a c o m p l e x m i x o f a t t i t u d e s a b o u t t h e l a w , a n d
about the alternatives to standard process. Gerrard G. Beekman’s
s u r v i v i n g l e t t e r s p r o v i d e a n e x a m p l e . I n 1 7 4 6 , a w a i t i n g t h e
a r b i t r a t i o n o f a p r i z e c a s e o n b e h a l f o f h i s R h o d e I s l a n d
correspondents V rnon & White, Beekman wrote “the gentlemene
a p p o i n t e d a r e … I t h i n k a l l g o o d m e n a n d J u d g e s i n s u c h

1 2 3C a s s e s . ” I n 1 7 6 3 , w r i t i n g about an insurance matter t o o t h e r
Rhode Island correspondents, Southwick & Clark, Beekman took
a very different tone:

… a s t o l e a v i n g o f i t t o R e f e r e n c e t h e G e n t l e m e n
w h o a r e a c q u a i n ted in these a f f a i r s h a v e s o o f t e n
b e e n T r o u b l e w i t h s e t t l i n g s u c h a c c o u n t s b o t h
P r t i e s n o t a l w a y P l e a s e d t h a t S c a r c e a n y O n e o fa

124them Chuses to do it again.

B e e k m a n w a s n o t a n i m m e n s e l y s u c c e s s f u l m e r c h a n t , n o r o n e
much at home in the law (he apparently never served as a referee
in any case). It seems clear that his own career, at least, did not
make him more receptive to arbitrators than to lawyers, judges,
and juries.

Another view of the counting-house, the bar, and the value
o f a r b i t r a t i o n m a y b e f o u n d i n t h e l e t t e r b o o k o f J o h n W t t s ,a
which covers the period from the opening of 1762 to the close of

________________________________________________________________________
121. N.Y. W ekly P  st-Boy, May 6, 1745.e o

 122. S e e , e . g . , t h e s t a t e m e n t o f c o s t s i n F i e l d i n g v . M a g r a n , R e g i s t e r o f J o h n
McKesson’s Cases in the Mayor’s Court 1761-68,  at f.11, NYHS.

123. L e t t e r d a t e d A u g u s t 1 7 4 6 , 1 B e e k m a n P a p e r s 6 . T h e r e f e r e e s w e r e
C h r i s t o p h e r B a n c k e r , W i l l i a m W l t o n , a n d A b r a h a m L y n s e n — a l la
prominent merchants and frequent arbitrators.

124. Letter dated February 2, 1763, 1 Beekman P pers 427.a
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1765, and involves us closely in his views on these subjects. His
portrait of the legal profession ranges from the gently sarcastic:

I f y o u s h o u l d c h a n c e t o s e e m y f r i e n d M r : W h i t e
pray ask him if he received a Letter from me lately.
These lawyers wont write unless they are paid by
the Sheet.

to the more furiously defamatory

W have an odd kind of Mungrell Commerce heree
c a l l e d t h e M o u n t T r a d e … t h e L a w y e r s s a y i t i s
legal & contrary to no Statute, the Men of W rr saya
it is illegal & both take & Condemn them at their
own Shops while they are acquitted at others. No
t w o C o u r t s p u r s u e t h e s a m e m e a s u r e … y e t t h e
evil is suffer’d to go on without any determination,
the Subject is tore to pieces by Robbers, Lawyers &

125all sorts of V rmin.e

S p e a k i n g o f t h e p o s s i b l e l e g a l e d u c a t i o n o f P t e r D e L a n c e y , h i se
nephew by marriage, W tts wrote:a

W have a high character of a Professor at Oxforde
w h o t h e y s a y h a s b r o u g h t t h a t M y s t e r i o u s
B u s i n e s s t o s o m e S y s t e m , b e s i d e s t h e S y s t e m o f
confounding other P ople & picking their P ckets,e o
w h i c h m o s t o f t h e P r o f e s s i o n u n d e r s t a n d p r e t t y

126well.

W h e n W t t s ’ a n n o y a n c e w i t h l a w y e r s d e s c e n d e d f r o m t h ea
epigrammatic to the pragmatic, his objections were predictable in
n a t u r e — l a w y e r s , h e f e l t , p r o fi t e d b y t h e t e c h n i q u e s o f c a u s i n g
d e l a y a n d s t i r r i n g u p u n n e c e s s a r y l i t i g a t i o n . I n d i s c u s s i n g a
lately concluded action at law he wrote:

W i t h r e g a r d t o t h a t C h a r g e I c a n o n l y s a y t h a t I
h a v e b e e n o b l i g ’ d t o s u b m i t t o i t w i t h g r e a t

________________________________________________________________________
125. T James Neilson, February 1, 1762, NYHS Coll 1928, at 20; T Isaac Barre,o o

February 28, 1762, id. at 27.

126. T S i r W i l l i a m B a k e r , J a n u a r y 2 2 , 1 7 6 2 , I d . a t 1 3 . O n e w o n d e r s w h e t h e ro
Blackstone would on the whole have appreciated the compliment.
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 reluctance, & t h a t y o ur suffering is common with
all others, who get under the Harrow of the Law in

127this part of the W rld.o

Among the kinds of litigation W tts thought the world could doa
without was litigation over seamen’s wages:

… s u c h a N u m b e r o f P e t t i f o g g e r s a r e a l l w a y s
r e a d y t o d i s t u r b t h e M i n d s o f S e a m e n & p u z z e l l
t h e L a w s , w h i c h a r e f a r f r o m b e i n g e x p l i c i t w i t h

128respect to Commerce.

F r W t t s , a r b i t r a t i o n w a s f a r f r o m p e r f e c t , b u t n o n e t h e l e s s i no a
practice it improved upon the ordinary regime of lawsuit:

… you l e f t i t t o m e t o s e t t l e i n t h e b e s t m a n n e r I
c o u l d w i t h o u t L a w , w h i c h c o n fi n ’ d m e t o t h e
d e t e r m i n a t i o n o f t h e r e f e r e e s , f o r I c o u l d n o t i n
d e c e n c y a p p e a l f r o m t h e i r J u d g m e n t a s i t i s
c o n t r a r y t o a l l P r a c t i c e … A n d h a d w e t h r o w n
o u r s e l v e s i n t o E x p e n s i v e e n dless Law, we should
have appeard with an ill Grace, haveing the A ardw
of people in Commerce against us, to be offered to
a Jury of the same profession, for which reason it is
i n v a r i a b l y l o o k d u p o n a s a p o i n t o f J u s t i c e &
propriety to submit to the referees, or why leave it
t o t h e m a t a l l , t h e L o o s e r i s s e l d o m c o n t e n t o r

129satisfyd.

W tts’ letters show once again that arbitration among merchantsa
w a s p r e v a l e n t e n o u g h t o m a k e t h e p r o s p e c t o f a p p e a l i n g t o a

130struck jury from the award of referees distinctly unappetizing.
________________________________________________________________________
127. T John Y ung, April 18, 1764, id. at 246.o o

 128. T John Erving, June 14, 1762, id. at 62.o

129. T J o s e p h M a y n a r d , A u g u s t 1 4 , 1 7 6 4 , I d . a t 2 8 5 . W t t s h a d a t t e m p t e d t oo a
r e a c h a n a l t e r n a t i v e s e t t l e m e n t w i t h t h e r e f e r e e s i n a n i n s u r a n c e m a t t e r ,
“ w r o t e t h e m a l o n g l e t t e r , ” w i t h o u t s u c c e s s . I c a n n o t e s t a b l i s h w h o t h e
referees were.

130. W tts naturally assumed that a “struck,” or special, jury would be availablea
in any important mercantile lawsuit. The details of the procedure regarding
s p e c i a l j u r i e s i n t h e l a t e r e i g h t e e n t h c e n t u r y c a n b e f o u n d i n A l e x a n d e r
Hamilton’s Practical Proceedings, in 1 J. Goebel, Law Practice of Alexander
Hamilton 61 (1969).
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W tts’ own views of the system of arbitration were formed froma
b r o a d e x p e r i e n c e — a s a p a r t y , a s a n a t t o r n e y f o r h i s c o r -

1 3 1r e s p o n d e n t s a b r o a d , a n d a s a n e x t r e m e l y a c t i v e r e f e r e e .
C e r t a i n l y h e h a d r e a s o n t o k n o w t h a t “ t h e L o o s e r i s s e l d o m

1 3 2c o n t e n t o r s a t i s f y d , ” b u t a s a g a i n s t t h e d e l a y a n d e x p e n s e o f
common-law process, W tts distinctly preferred arbitration.a

Support for extrajudicial dispute resolution in the 1760s was
attributable in part to the pressing need to relieve congestion in
the courts. Increased delay and expense of litigation formed the
theme of one of Cadwallader Colden’s typically ungracious and

1 3 3a n t i - l a w y e r s p e e c h e s t o t h e A s s e m b l y i n N o v e m b e r 1 7 6 1 ,
t h o u g h i t w a s n o n e o f C o l d e n ’ s i n t e n t i o n t o a c k n o w l e d g e t h e
u n d e r l y i n g c a u s e s o f t h e s i t u a t i o n . I n s e v e r a l s t a t u t e s t h e
Legislature acted to remove ac t i o n s f r o m t h e c o u r t s . A p p e a l to
the Supreme Court b y w r i t o f c e r t i o r a r i o r e r r o r after judgment

134before Justices of the P ace were sharply curtailed in 1765,      ande
i n 1 7 6 8 t h e L e g i s l a t u r e t o o k t h e u n p r e c e d e n t e d s t e p o f
a u t h o r i z i n g c o m p u l s o r y r e f e r e n c e o f c o m m e r c i a l l i t i g a t i o n

1 3 5b r o u g h t i n t h e S u p r e m e C o u r t . T h e a c t d i d n o t c o v e r t h e
Mayor’s Court, or any court of inferior jurisdiction in the colony.

T h e M a y o r ’ s C o u r t h a d r e f e r r e d c a s e s , a s w e h a v e s e e n ,
without any statutory authority throughout the century, but only
by consent of the parties.  When the statute was amended in 1772,

________________________________________________________________________
131. R e c o r d s e x i s t o f m o r e t h a n a d o z e n c a s e s i n t h e 1 7 5 0 s and ‘60s in which

W tts served as a referee. This load was particularly heavy considering thea
demands on his time in his business and the Governor’s Council. In view of
his comments about seamen’s wage litigation, it is interesting to observe that
W tts served as a referee in at least one such case, W ters v. Bowne, July 21a a
1747, reprinted in Records of the Mayor’s Court, supra note 21, at 562. The
result of that reference is lost.

132. Letter to Joseph Maynard, August 14, 1764, NYHS Coll 1928, at 285.

133. See 2 W. Smith, Jr.,  supra note 44, at 262.

134. Act of December 23 1765, 4 NY Col Laws 801.  The act required filing of an
affidavit disclosing the basis of the claim of error before the Supreme Court
could issue the writ, and held unsuccessful petitioners responsible for costs
and damages associated with frivolous appeals.

135. See An Act for the better Determination of personal Actions depending upon
Accounts, December 31 1768, 4 NY Col Laws 1040.
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 the Mayor’s Court and other inferior courts were brought within
1 3 6i t s c o v e r a g e . T h e s t a t u t e p r o v i d e d f o r t h e a l l o w a n c e “ t o t h e

Prevailing P rty a reasonable sum for such Services and Expencesa
a s m a y a c c r u e a f t e r t h e R e f e r e n c e o f t h e C a u s e , ” t h u s
c o n t e m p l a t i n g t h e n e e d f o r a t t o r n e y ’ s f e e s i n p r e p a r a t i o n f o r
reference. Witnesses were to be subpoenaed and examined under
oath, and a magistrate, employed at the cost of the party moving
t h e r e f e r e n c e , s w o r e t h e r e f e r e e s t o p r o v i d e f a i r a n d i m p a r t i a l
arbitration. Each referee was to be allowed eight shillings a day,
plus reasonable expenses, the whole to be included in the taxed
costs. Execution of the award followed the traditional pattern—if
for the plaintiff, by confession; if for the defendant, through scire
facias. Decision of the referees could be had by majority vote, and
a n y r e p o r t h a d t o b e c o n fi r m e d b y t h e c o u r t b e f o r e i t b e c a m e
effective.

E v e n w i t h o u t t h e e n c o u r a g e m e n t p r o v i d e d b y t h e s t a t u t e ,
reference was clearly a vigorous institution in the 1760s, at least in
the Mayor’s Court. An inspection of the manuscript minutes for
the years 1758 to 1764 shows that one case in forty-one was sent

137to referees. Roughly half the referees chosen, either by parties
138or by the court, can be identified as merchants. Attorneys also

a p p e a r i n t h e g u i s e o f r e f e r e e s , f o r e x a m p l e , J a m e s D u a n e a n d
B e n j a m i n K i s s a m , t h e m e n t o r o f J o h n J a y , w h o b o t h s e r v e d a s
a r b i t r a t o r s a n d a p p e a r e d a s a d v o c a t e s b e f o r e o t h e r a r b i t r a t o r s
d u r i n g t h e p e r i o d . N o c o n fl i c t w a s p e r c e i v e d i n t h e c h o i c e o f a
referee who was engaged in other litigation before the court, as a

1 3 9p a r t y o r a t t o r n e y . E x p e d i t i o u s p r o c e s s r e m a i n e d t h e m o s t

________________________________________________________________________
136. See Act of February 26 1772, 5 Col. Laws 293.

137. There were 823 cases in the population, of which 20 were referred. MCM
1757-1765.

138. F u r t e e n o f t h e t h i r t y - o n e r e f e r e e s r e c o r d e d c a n b e s o i d e n t i fi e d . O n e o ro
more of them appears in thirteen of the twenty references between 1758 and
1 7 6 2 . R i c h a r d S h a r p e , J a m e s B e e k m a n , J a c o b W l t o n . J o h n A l s o p J r . , a n da
G a b r i e l L u d l o w a l l j o i n e d t h e C h a m b e r o f C o m m e r c e s o o n a f t e r i t s
formation in 1768. See the membership list in Colonial Records of the New
Y rk Chamber of Commerce 1768-1784, at 300-03 (J.A. Stevens, Jr., ed. 1867).o

139. M a l c o l m C a m p b e l l , f o r e x a m p l e w a s a r e f e r e e i n C r a i g v . M c C o w l e i g h ,
M C M A u g u s t 1 5 , 1 7 5 8 . A t t h e s a m e t i m e , C a m p b e l l w a s a p a r t y i n t w o
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important advantage of reference. F r all cases between 1758 ando
1764, the average time required for a judgment through reference

140was slightly over four weeks. This made reference, from start
141to finish, more than twice as fast as jury trial. Though it offered

s p e e d , r e f e r e n c e d i d n o t o f f e r c e r t a i n t y . F i f t e e n p e r c e n t o f t h e
142reference awards between 1758 and 1764 were set aside, and a

m o t i o n f o r l e a v e t o s h o w c a u s e w h y t h e r e p o r t s h o u l d b e
overturned may well have been a standard tactical device, John
W tts’ advice to the contrary notwithstanding.a

C o n g e s t i o n i n d u c e d b y t h e d e b t c r i s i s w a s n o m e a n s t h e
o n l y r e a s o n f o r t h e t r e n d a w a y f r o m j u d i c i a l r e s o l u t i o n o f
commercial disputes in the 1760s.  Imperialist policy put political
a s w e l l a s e c o n o m i c s t r a i n o n t h e j u d i c i a l s y s t e m , f a t e f u l l y
reducing confidence in the impartial administration of justice in
t h e p r o v i n c e . T h e p r o b l e m b e g a n i n 1 7 6 0 , w i t h t h e d e a t h s o f
James DeLancey and George II.  The first event created a vacancy
in the Chief Justiceship of the province, while the second required
t h e r e c o m m i s s i o n i n g o f t h e r e m a i n d e r o f t h e B e n c h , w h o s e
a p p o i n t m e n t s expi r e d w i t h t h e d e a t h o f t h e S o v e r e i g n . G e o r g e
C l i n t o n ’ s f a t e f u l e r r o r i n g r a n t i n g a c o m m i s s i o n d u r i n g g o o d
b e h a v i o r t o D e L a n c e y i n 1 7 4 4 n o w r e v e a l e d i t s c o n s e q u e n c e s .
After the break with DeLancey, Clinton tried to regain influence
over the Court by alliance with the Morrisite judiciary as well as
appointment of his own placemen.  Daniel Horsmanden and John
C h a m b e r s w e r e a c c o r d i n g l y c o m m i s s i o n e d q u a m d i u s e b e n e
g e s s e r i n t i n t h e C l i n t o n a d m i n i s t r a t i o n , a s w a s D a v i d J o n e s i n
________________________________________________________________________

actions before the court. This pattern can be found in five other instances
between 1758 and 1762.

140. I e x c l u d e f r o m t h i s a v e r a g e o n e r e f e r e n c e w h i c h f e l l a p a r t b e c a u s e o n e
referee refused to participate. The rule was not set aside for twelve months,
a n d t h e s u i t w a s d i s c o n tinued thereafter. Da v e n p o r t v . V n Z a n d t , M C Ma
March 3 1761 (referred), March 2 1762 (rule set aside). Obviously something
unusual was afoot.

141. Measured by time from initiation to entry of judgment for all references and
an equal number of jury trials, randomly selected. In this latter sample, the
average case tried to a jury required just under ten weeks to complete.

142. See, e.g. Kingsland v. Hicks, MCM February 27, 1759 (Reference overturned
o n d e f e n d a n t ’ s m o t i o n ; p l a i n t i f f w o n a t t h e s u b s e q u e n t t r i a l ) . F r a no
unavailing motion to set aside, see Fix v. Jeffreys, MCM July 22, 1760.
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 1 7 5 8 . T h o u g h t h e s e m e a s u r e s r e d u c e d D e L a n c e y ’ s d a n -
gerousness to administration, they did so at a high price, making
a n y r e c e s s i o n f r o m t h e e n t i r e l y u n a u t h o r i z e d p r a c t i c e o f
appointing life-tenured judges seem an attempt at direct political
control of the Supreme Court.

Colden was hardly the man to concede a Royalist position
solely as a result of opposition from the united Bench and Bar of
t h e p r o v i n c e , a s s u b s e q u e n t e v e n t s w e r e t o s h o w . H i s l o n g
service as the primary loyalist antagonist of James DeLancey had
convinced him of the central role the Bench played in protecting
t h e a l l i a n c e o f m e r c h a n t a n d l a n d l o r d f o r t u n e s a g a i n s t r o y a l
a u t h o r i t y . T h e n e w l y a c t i v i s t p o l i c y o f t h e t r i u m p h a n t e m p i r e
precisely suited Colden’s views, and he now sought to celebrate a
v i c t o r y o v e r h i s a n c i e n t e n e m y . C o l d e n p r o p o s e d t o a p p o i n t
W i l l i a m S m i t h , S r . , a s C h i e f J u s t i c e d u r a n t e b e n e p l a c i t o , a n d t o
r e c o m m i s s i o n t h e s i t t i n g j u s t i c e s o n t h e s a m e t e r m s . S m i t h
r e f u s e d t h e n e w a p p o i n t m e n t , a s d i d t h e i n c u m b e n t s . T h e i r
s t a t u s h u n g fi r e w h i l e C o l d e n c o m m i s s i o n e d B e n j a m i n P r a t t , o f
Massachusetts, to be the new Chief Justice, while at the same time
r e f u s i n g h i s a s s e n t t o a n a c t o f t h e A s s e m b l y r e q u i r i n g
a p p o i n t m e n t o f j u d g e s t o h o l d o f fi c e d u r i n g g o o d b e h a v i o r ,
w h i c h C o l d e n q u i t e r i g h t l y h e l d t o b e i n v i o l a t i o n o f r o y a l

143instructions since the time of William III. F r more than twoo
y e a r s t h e A ssembly refused to vote f u n d s t o p a y t h e s a l a r i e s o f
j u d g e s s e r v i n g w i t h l e s s t h a n g o o d b e h a v i o r t e n u r e , a n d w h e n
p r e s s e d t o a c c e p t n e w c o m m i s s i o n s d u r a n t e b e n e p l a c i t o t h e
i n c u m b e n t J u s t i c e s r e s i g n e d . P r a t t , w h o h a d n o i n d e p e n d e n t
m e a n s o f l i v e l i h o o d , r e s i g n e d i n 1 7 6 3 a n d r e t u r n e d t o M a s s a -
c h u s e t t s , w h e r e h e d i e d s h o r t l y a f t e r . H o r s m a n d e n w a s
b r o w b e a t e n b y C o l d e n i n t o a c c e p t i n g a p p o i n t m e n t t o s e r v e a t
p l e a s u r e , a n d t h e e v e n t u a l i s s u a n c e o f r e n e w e d i n s t r u c t i o n s
s p e c i fi c ally confirming that all judicial appointments w e r e t o b e
held at the pleasure of the Crown restored temporary peace to a

________________________________________________________________________
143. T h e b e s t a c c o u n t o f t h e j u d i c i a l t e n u r e c o n t r o v e r s y i s t o b e f o u n d i n t h e

contemporaneous history of William Smith, Jr. See 2 W. Smith, Jr., supra
note 44, at 253-71.
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j u d i c i a l s y s t e m t h a t h a d h o v e r e d o n t h e v e r g e o f c o m p l e t e
144dissolution.

Colden’s war on the Supreme Court in the interests of royal
government continued in 1764, taking contingent advantage of a
v i c i o u s p e r s o n a l v e n d e t t a i n t h e N e w Y r k m e r c a n t i l eo
c o m m u n i t y . W d d e l l C u n n i n g h a m , h a v i n g a g r u d g e a g a i n s ta
f e l l o w - m e r c h a n t T h o m a s F r s e y , w a y l a i d h i s e n e m y , b e a t h i mo
i n t o i m m o b i l i t y a n d s t a b b e d h i m t h r o u g h t h e l u n g s .
C u n n i n g h a m s k i p p e d t o w n ; F r s e y r e c o v e r e d a n d s u e d f o ro
damages. A Supreme Court jury, having heard F rsey’s evidenceo
a n d a w e a k p l e a i n m i t i g a t i o n o f d a m a g e s f r o m C u n n i g h a m ’ s
c o u n s e l , r e t u r n e d a v e r d i c t i n t h e i m m e n s e s u m o f £ 1 , 5 0 0 .
C u n n i n g h a m h a d i n s t r u c t e d h i s c o u n s e l t o a p p e a l f r o m a n y
j u d g m e n t o v e r t h e £ 3 0 0 m i n i m u m . B u t C u n n i n g h a m ’ s c o u n s e l
h a d n o p r o c e d u r a l e r r o r t o a l l e g e , a n d t h e j u r y h a d r e t u r n e d a
g e n e r a l v e r d i c t . W i t h o u t t h e f o u n d a t i o n f o r a w r i t o f e r r o r ,
C u n n i n g h a m i n s t r u c t e d c o u n s e l t o a p p e a l t o t h e G o v e r n o r a n d
Council on the merits. This meant taking the legal position that
the Governor and Council, a prerogative tribunal, had the power
t o r e v i e w t h e f a c t u a l fi n d i n g s o f c o m m o n - l a w j u r i e s .
C u n n i n g h a m ’ s o w n c o u n s e l r e f u s e d t o p r e p a r e t h e p a p e r s
asserting this novel and disturbing theory.  F r Colden, however,o
F rsey v. Cunningham presented the long-awaited opportunity too
destroy the Supreme Court as a center of political opposition to
the Crown.  Gubernatorial review of jury verdicts would prevent
the Supreme Court from protecting the manor lords’ vast estates,
as it would prevent smuggling merchants from hiding behind the
b l a n k r e f u s a l o f N e w Y r k j u r i e s t o c o n v i c t i n r e v e n u e c a s e s .o
B a s i n g h i s a c t i o n o n w h a t w a s a t b e s t a n i m p o s s i b l y s t r a i n e d
i n t e r p r e t a t i o n o f t h e c u r r e n t r o y a l i n s t r u c t i o n s , C o l d e n i s s u e d a
s u i g e n e r i s “ w r i t o f i n h i b i t i o n , ” p r o h i b i t i n g t h e e n t r y o f fi n a l
j u d g m e n t i n t h e S u p r e m e C o u r t , a n d o v e r t h e u n a n i m o u s
o p p o s i t i o n o f t h e p r o v i n c i a l B e n c h a n d B a r t h e l o c u s o f t h e
dispute passed to the Privy Council, for resolution of the question

________________________________________________________________________
144. F r the correspondence between the Board of Trade and Pratt and Coldeno

o v e r t h e C h i e f J u s t i c e ’ s c o m m i s s i o n a n d t h e s a l a r y i m p a s s e , s e e P R O P C
1/50/47.
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 w h e t h e r t h e G o v e r n o r a n d C o u n c i l h a d p l e n a r y a p p e l l a t e
145jurisdiction over general verdicts in the Supreme Court.

Response to Colden’s actions in the F rsey appeal among theo
New Y rk merchants was swift and angry.  No event during theo
p a r l o u s y e a r s b e f o r e t h e r e p e a l o f t h e S t a m p A c t r e n d e r e d
C o u n c i l o r J o h n W t t s — a t m o s t t i m e s a p i l l a r o f t h e E p i s c o p a la
establishm e n t a n d u l t i m a t e l y a L o y a l i s t s t a l wart—so voluble on
the wrongs and rights of the provincials. T W tts, and no doubto a
t o o t h e r l i k e - m i n d e d m e m b e r s o f t h e c o m m u n i t y , C o l d e n ’ s
position threatened to deprive New Y rkers of the sacred right ofo
jury trial:

The las t Y a r y o u w ere agitating at Home severale
P i n t s t h a t a f f e c t e d t h e L i b e r t y s o f A m e r i c a , o u ro
o l d R u l e r h a s l a t e l y b r o a c h ’ d o n e h e r e t h a t w i l l
s t r i k e a t t h e v e r y R o o t o f a l l o u r L i b e r t y s , i f i t i s
meant by the Crown, & intended to be forc’d upon
u p o n t h e C o l o n y s a s h e c o n t e n d s f o r , w h i c h w e
can’t possibly conceive, ‘tis so flatly contrary to the
v e r y S p i r i t o f t h e E n g l i s h G o v e r n m e n t , & a g a i n s t

146all Law.

T h o u g h h e f u l m i n a t e d a l l t h r o u g h t h e s u m m e r o f 1 7 6 5 , u n t i l i t
1 4 7w a s k n o w n t h a t C o l d e n ’ s p o s i t i o n h a d b e e n r e j e c t e d , W t t sa

n e v e r f o u n d a m o r e s a t i s f a c t o r y e x p r e s s i o n o f h i s s e n t i m e n t s
concerning this measure “absolutely stripping the whole Colony
o f t h e B i r t h r i g h t o f e v e r y E n g l i s h m a n , a T r y a l b y h i s P e r s i ne
M a t t e r s o f F c t , ” t h a n t h a t m o s t i r a t e c o m p l a i n t o f t h e E n g l i s h -a

________________________________________________________________________
145. T h e i n v o l v e d m a n e u v e r i n g t h a t p r e c e d e d t h e P r i v y C o u n c i l d e c i s i o n i n

F rsey v. Cunningham is fully described, and all the surviving sources cited,o
in J.H. Smith, supra note 90, at 390-412. Smith regrettably treats Colden’s
p o s i t i o n a s t h e o u t c o m e o f p e r s o n a l s t u b b o r n n e s s a n d a n t i - l a w y e r
sentiment. While Colden certainly possessed more than a full measure of
both, the enormous political stake for which he was wagering should not be
overlooked. F r the role played by F rsey in Colden’ s w a r o n t h e m a n oro o
lords of the Hudson River V lley, see Chapter 3, supra.a

146. W tts to Isaac Barr ́  , January 19 1765, NYHS Coll 1928, 323-24.a e

147. F r the new royal instructions, limiting appeal to the Governor and Councilo
to cases of error, see 7 NY Col Docs 764.
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man at odds with government: “he is making French Men of us
148all.”

T h e r h e t o r i c o f E n g l i s h l i b e r t i e s , fi r s t h e a r d i n N e w Y r ko
over the issues of good behavior tenure for judges and the F rseyo
a p p e a l , w o u l d b e s o u n d e d a t m u c h h i g h e r p i t c h i n t h e d i s p u t e
o v e r t h e Q u a r t e r i n g A c t , t h e S t a m p A c t , a n d n o n - i m p o r t a t i o n .
But even as the dispute over appeals from jury verdicts sputtered
out, other measures, both local and metropolitan, further reduced
the merchants’ confidence in the provincial courts.

T h e c l o s i n g o f t h e c o u r t s i n c i d e n t t o t h e S t a m p A c t
r e s i s t a n c e w a s p e r h a p s t h e s t a r k e s t l e s s o n i n d i s r u p t i o n o f
e s s e n t i a l c o m m e r c i a l j u s t i c e . C e r t a i n l y t h e m e r c h a n t s o f N e w
Y rk had no desire to see the courts operating on stamped paper.o
W h e n t h e j u s t i c e s o f t h e S u p r e m e C o u r t a n d m e m b e r s o f t h e
C o u n c i l p r e s e n t e d a m e m o r i a l t o t h e G o v e r n o r , h o w e v e r ,
j u s t i f y i n g t h e o p e n i n g o f t h e c o u r t s t o d o b u s i n e s s w i t h o u t
s t a m p s , M o o r e t a r t l y i n f o r m e d t h e m t h a t a n y j u d g e d o i n g s o
w o u l d l o s e h i s s e a t o n t h e B e n c h a s w e l l a s a t t h e C o u n c i l

149board. In the circumstances then prevailing, well into the fifth
year of credit famine and spiraling cycles of debt and insolvency,
a moratorium on debt litigation was not necessarily an altogether
harmful development.  But the suspension of all civil justice for

150an indefinite period, accompanied by the bullying of the judges
( w h o w e r e n o m o r e a n x i o u s t h a n a n y o t h e r N e w Y r k e r s t oo
confront the hard choices between what they saw as compliance
with a noxious regulation and outright defiance of P rliamentarya
authority), destroyed any predictability in the commercial law—
always the first and most basic concern of anyone compelled to
t r a d e h i s m o n e y f o r someone else’ s p r o m i s e s . A s e v e n t s i n t h e
________________________________________________________________________
148. W t t s t o M o n c k t o n , J a n u a r y 1 0 1 7 6 5 , N Y H S C o l l 1 9 2 8 , a t 3 1 9 ; T J a m e sa o

Napier, December 14 1764, id. at 318.

149. See Moore to Secretary Conway, February 20 1766, 7 NY Col Docs 806-12.

150. The Stamp Act was essentially a tax on services, including most importantly
t h e s e r v i c e s p r o v i d e d b y p r i v a t e l a w y e r s a n d p u b l i c o f fi c e r s i n t h e
administration of justice. F r this reason, criminal process made no use ofo
s t a m p e d p a p e r s , a n d t h e c l o s i n g o f t h e c o u r t s f o r c i v i l p u r p o s e s d i d n o t
entail a suspension of public order.
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 Hudson V lley were to show when the courts reopened in 1766,a
a n d v i o l e n t r i o t i n g b r o k e o u t i n r e s p o n s e t o t h e r e s u m p t i o n o f
e v i c t i o n s , t h e s u s p e n s i o n o f c i v i l j u s t i c e w a s a n e x p e r i m e n t

151provincial society was in no position to undertake.

Not quite all civil justice for New Y rkers was suspended ino
the winter of 1765-66.  The Vice-Admiralty Court at Halifax, Nova
Scotia, was open for business, using stamped paper.  But this was
not a forum to which New Y rk merchants could look with anyo
s e n s e o f s a t i s f a c t i o n . T h e c r e a t i o n i n 1 7 6 4 o f a s i n g l e V i c e -
Admiralty Court at Halifax, with jurisdi c t i o n o v e r all the North
A m e r i c a n p o s s e s s i o n s , m a r k e d a n o t h e r u n w e l c o m e
t r a n s f o r m a t i o n o f a p r o v i n c i a l l e g a l i n s t i t u t i o n . T h e V i c e -
Admiralty Court in New Y rk, as we have seen, was critical foro
the merchant privateers of New Y rk from 1696 to 1763.  In theo
l e g a l e c o l o g y o f t h e c i t y , V i c e - A d m i r a l t y w a s t h e s p e c i a l i z e d
venue for regulation of the most important wartime industry. Its
less favorable activities at other seasons were far outweighed by
i t s a d v a n t a g e s , p a r t i c u l a r l y s i n c e t h e N e w Y r k l a w y e r s h a do
s p i k e d i t s g u n s b y p r e v e n t i n g V i c e - A d m i r a l t y f r o m d e c i d i n g

152illegal trading cases arising from seizures in New Y rk waters.o
But the traditional utility of Vice-Admiralty in New Y rk did noto
outlast the imperial struggle with France, and the establishment
o f t h e H a l i f a x j u r i s d i c t i o n i n 1 7 6 4 m a r k e d t h e c o n v e r s i o n o f a l l
V i c e - A d m i r a l t y t o a n e w u s e : s t a n d a r d i z e d p r o - G o v e r n m e n t
adjudication of cases arising under the trade and navigation acts,
w h i c h m e a n t , f o r N e w Y r k e r s , f o r e i g n n o n - j u r y c o u r t s f o r t h eo

153suppression of New Y rk’s commercial economy.o
________________________________________________________________________
151. No purpose would be served by an attempt to improve on the best existing

a c c o u n t o f r e s i s t a n c e t o t h e S t a m p A c t . T p u t t h e e v e n t s i n N e w Y r k ,o o
particularly the closing of the courts, into the larger perspective of British
North American resistance, see E.S. Morgan & H.M. Morgan, The Stamp
Act Crisis 205-30 (1962).

152. T h i s d o c t r i n e , e m a n a t i ng from th e P r i v y C o u n c i l i n t h e c a s e o f t h e s l o o p
M a r y & M a r g a r e t , d i s c u s s e d s u p r a n o t e 9 0 , e f f e c t i v e l y p r e v e n t e d V i c e -
Admiralty from acting as enforcement aid to local revenue officials, since a
writ of prohibition could always issue out of the Supreme Court to bring
trade enforcement seizures before sympathetic New Y rk juries.o

153. F r the analysis of Imperial policy in connection with the establishment ofo
the Halifax Vice-Admiralty Court in 1764, see L.H. Gipson, supra note 109,
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Despite joy in the spring of 1766 over repeal of the Stamp
A c t , t h e e s s e n c e o f t h e p r o v i n c i a l s i t u a t i o n r e m a i n e d d e s p e r a t e .
T h e H u d s o n V l l e y r i o t s w e r e a s i g n t h a t c o u l d b e r e a d i na
London; the currency situation of New Y rk, much less visible too
m e t r o p o l i t a n m a n a g e r s , w a s a p r o f o u n d e r g u a r a n t e e o f f u t u r e
disorder. The expiration of New Y rk’s last paper money, in 1768,o

1 5 4w a s n o w i m m i n e n t , a n d d e s p i t e G o v e r n o r M o o r e ’ s s t r o n g
representations to the Board of Trade, and the Board’s reassuring
w o r d s t h a t s o m e t h i n g w o u l d b e d o n e f o r N e w Y r k b y w a y o fo
exception to the Currency Act, and that before the expiration of
1768, the year 1767 came and went without action—the Ministry
was threatening what amounted to further retaliatory destruction
o f t h e p r o v i n c i a l e c o n o m y i n r e s p o n s e t o c o n t i n u e d o b s t i n a c y

155over quartering.

I t w a s t h e r e f o r e o n l y p a r t l y i n r e s p o n s e t o t h e i n c r e a s i n g
movement in Massachusetts for renewal of non-importation as a
r e s p o n s e t o t h e T w n s h e n d d u t i e s t h a t N e w Y r k ’ s m e r c h a n t so o

1 5 6f o r m e d t h e C h a m b e r o f C o m m e r c e i n A p r i l 1 7 6 8 . T h e c i t y ’ s
m e r c h a n t e l i t e d i d e x p e r i e n c e t h e p r e s s u r e f o r r e n e w e d n o n -
i m p o r t a t i o n , c o u l d p e r c e i v e t h e e c o n o m i c a d v a n t a g e s u c h a
period of monopoly on imported goods could give to them, and
had learned as a result of the Stamp Act riots the importance of
________________________________________________________________________

at 120-27. F r unsuccessful attempts to prosecute customs-related seizureso
a t H a l i f a x d u r i n g t h e S t a m p A c t c r i s i s , s e e C . U b b e l o h d e , T h e V i c e -
Admiralty Courts and the American Revolution 84-88 (1960).

154. Between 1766 and 1768 £274,259 of provincial bills of credit were retired, a
contraction of the money supply more severe, in proportion to the overall
size of the economy, than the contraction of the 1720s. See V.D. Harrington,
supra note 64, at 335 n.64.

155. F r the correspondence between Moore and the Board of Trade, see 7 NYo
Col Docs 820-27, 843-45.

156. F r the formation of the Chamber, see Chamber Records, supra note 138, ato
3-7. Conventional commentary on t h e C h a m b e r ’ s r elation to the political
and economic situation is all derived from V.D. Harrington, supra note 64,
at 334-43, following the general line of interpretation established by A.M.
Schlesinger, The Colonial Merchants and the American Revolution (1918).
U n f o r t u n a t e l y , H a r r i n g t o n d i d n o t p e r c e i v e t h e q u a s i - l e g i s l a t i v e r o l e t h e
Chamber sought to adopt, with regard to the substance of local commercial
l a w, or did not appreci a t e i t s s i g n i fi c a n c e . L a t e r w r i t e r s , u n d e r s t a n d a b l y
g i v e n t o r e l y i n g o n H a r r i n g t o n ’ s e x c e p t i o n a l s t u d y , h a v e b e e n m i s l e d i n
turn.
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 keeping control of the tumult by staying in the lead.  All of these
elements motivated the formation of the Chamber, but when, on
A u g u s t 2 7 , t h e c i t y ’ s m e r c h a n t s v o t e d t o c a n c e l o u t s t a n d i n g
o r d e r s a n d c e a s e i m p o r t a t i o n f r o m N o v e m b e r 1 1 7 6 8 , t h e
C h a m b e r o f C o m m e r c e w a s n o t t h e o r g a n o f t h a t a n n o u n c e -
ment—its membership was far too restricted for such purposes.

The Chamber of Commerce was the merchants’ attempt to
p r o v i d e a n a l t e r n a t e s y s t e m o f c o m m e r c i a l l a w , r e p l a c i n g a n
e x t e r n a l s y s t e m a t t h e v e r g e o f c o l l a p s e . P r o m o t i o n a l w r i t i n g
r e p e a t s o f t e n t h a t t h i s w a s t h e fi r s t i n c o r p o r a t e d C h a m b e r o f
Commerce in the W stern European world, but few have chosene

157to consider what this incorporation meant. T slightly soddeno
c e l e b r a n t s a t c o n t e m p o r a r y C h a m b e r o f C o m m e r c e l u n c h e s ,
incorporation at an early date is redolent of modernity, a sign of
t h e g o - a h e a d N e w Y r k s p i r i t . B u t a n e i g h t e e n t h - c e n t u r yo
corporation was something else entirely.  A corporation meant a
royal charter, and a charter was the grant of some portion of the
Sovereign’s authority into private hands.  The Massachusetts Bay
Company had a charter, as did the City of New Y rk, in which ao
Chamber of Commerce now would have one as well.

The charter’s recitation of the purpose of the corporation is
revealing:

[ T ] h e s a i d S o c i e t y ( s e n s i b l e t h a t n u m b e r l e s s
i n e s t i m a b l e B e n e fi t s h a v e a c c r u e d t o m a n k i n d
f r o m C o m m e r c e ; t h a t t h e y a r e , i n p r o p o r t i o n t o
their greater or lesser Application to it, more or less
Opulent and P t e n t i n a l l C o u n t r i e s ; a n d t h a t t heo
Enlargement of Trade will vastly increase the value
of Real Estates, as well as the general Opulence of
our said Colony) have associated together for some
time past, in order to carry into Execution among
t h e m s e l v e s , a n d b y t h e i r E x a m p l e t o p r o m o t e i n
o t h e r s , s u c h M e a s u r e s a s w e r e b e n e fi c i a l t o t h e s e
s a l u t a r y P u r p o s e s ; A n d t h a t t h e s a i d S o c i e t y

________________________________________________________________________
157. The Chamber’s charter of incorporation, which passed the seals after much

preparation on March 13 1770, is reprinted—opposite a flattering portrait of
the “Old Ruler,” Lieutenant-Governor Cadwallader Colden, so beloved of
the Chamber’s members—in Chamber Records,  supra note 138, at 89-97.
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h a v i n g , w i t h g r e a t P l e a s u r e a n d S a t i s f a c t i o n ,
E x p e r i e n c e d t h e g o o d E f f e c t s w h i c h t h e f e w
Regulations already adopted, had produced, were
very desirous of rendering them more extensively
useful and permanent … therefore the P titioner …e
m o s t h u m b l y p r a y e d o u r s a i d L i e u t e n a n t -
Governor to Incorporate them a Body P litick, ando
t o In v e s t t h e m w i t h s u c h P w e r s a n d A u t h o r i t i e so
as might be thought most conducive to answer and
p r o m o t e t h e C o m m e r c i a l a n d c o n s e q u e n t l y t h e

158Landed Interest of our said growing Colony.

I n s h o r t , t h e N e w Y r k C h a m b e r o f C o m m e r c e w a n t e d t o b e ao
159legislature.

From the beginning the adoption of “Regulations” was the
C h a m b e r ’ s r a i s o n d ’ ̂  t r e . B y J u n e 1 7 6 8 t h e C h a m b e r w a se
c o n s i d e r i n g t h e c u r r e n c y c r i s i s , d e b a t i n g t h e e s t a b l i s h m e n t o f
fi x e d e x c h a n g e r a t e s f o r P n n s y l v a n i a a n d N e w J e r s e y p a p e re
c u r r e n c y , s o o n t o b e t h e o n l y e f f e c t i v e c u r r e n c y i n c i r c u l a t i o n .
P r l i a m e n t w o u l d n o t p e r m i t t h e p r o v i n c i a l l e g i s l a t u r e t o m a k ea
foreign money legal tender in New Y rk, and would not permito
a n y p a p e r c u r r e n c y t o b e l e g a l t e n d e r a n y w h e r e , b u t t h e N e w
Y r k m e r c h a n t s w o u l d t r y t o l e g i s l a t e b y c o n s e n t o f t h e e l i t e .o
Extra-provincial paper currency was only a partial solution, and
at the meeting of July 5 1768, “[i]t is proposed that there be some

160method fallen upon to establish a paper currency in this city.”
Economic necessity required evasion of the Currency Act, and the
ingenuity of the merchants would have an institutional voice for
its expedients.

C u r r e n c y w a s f a r f r o m t h e o n l y s u b j e c t i n w h i c h t h e
c o m m e r c i a l l a w a p p e a r e d t o r e q u i r e i n v i g o r a t i n g r e f o r m a t t h e
________________________________________________________________________
158. Id. at 89-90.

159. The reiterated proposition that prosperity of trade is prosperity for investors
in real estate is a reminder of the peculiarly close relationship between the
landed class and the merchants of the province.  Expressions of identity of
interests are not proof of identity of interest, to be sure, but the relevance of
these professions to the charter of an incorporated trade association should
have helped earlier historians grasp the significance of the association.

160. Id. at 12.
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 hands of this extra-constitutional legislature.  The Chamber, even
before the grant of its charter, sought to control the price of flour,
t h e m e a s u r e o f d a m a g e s f o r p r o t e s t e d b i l l s o f e x c h a n g e , t h e
inspection of potash, the marking of barrels of butter and lard, the
price of flour casks, the value of the standard ton, and the general

1 6 1l e v e l o f c o m m i s s i o n s o n i n l a n d a n d f o r e i g n s a l e s . W i t h o u t
enforcement authority, of course, the Chamber’s new commercial
l e g i s l a t i o n d e p e n d e d o n t h e p o l i t i c a l a n d e c o n o m i c f o r c e o f
a g r e e m e n t a m o n g t h e C i t y ’ s c o m m e r c i a l e l i t e . W i t h r e s p e c t t o
forces less powerful than the British Empire, this was ordinarily
sufficient. In November 1768, for example, the bolters and bakers
attempted to justify the rise in the price of bread from 25/6 to 28s.
b y p o i n t i n g t o t h e h i g h p r i c e o f fl o u r , a n d p r a y e d “ t h a t t h e
C h a m b e r w o u l d t a k e i n t o c o n s i d e r a t i o n … t h e d i f fi c u l t y t h e y
have to make their principals give into the measures adopted by

162the Chamber,” in essence declaring the Chamber’s inability to
f o r c e c o m p l i a n c e o n t h e m . T h e r e s p o n s e w a s t o h a v e L e w i s
Pintard purchase, on the Chamber’s own account, a cargo of flour
at Philadelphia, which was disposed of by Anthony V n Dam (ata
t h e r e g u l a t e d 2 . 5 % c o m m i s s i o n ) i n o r d e r t o d e p r e s s p r i c e s a n d

1 6 3d i s c i p l i n e t h e m a r k e t . T h e m e n a n d t h e i r f o r b e a r s h a d b e e n
ruling the city and the province for three generations; the exertion
of authority was hardly new to them.

Commercial adjudication as well as legislation was required
a m i d s t t h e w r e c k a g e o f t h e p r o v i n c i a l c o m m e r c i a l l a w , a n d t h e
Chamber stood ready to provide that as well, through the tested
m e c h a n i s m s o f a r b i t r a t i o n . F r o m t h e o u t s e t , t h e C h a m b e r ’ s
m e m b e r s a p p o i n t e d a M o n t h l y C o m m i t t e e f o r t h e r e s o l u t i o n o f
any commercial disputes brought before it, whether by members
o r n o n - m e m b e r s . I n A p r i l 1 7 6 9 , t h e C h a m b e r d e c i d e d t o e n t e r
results of its arbitrations on its records; a year later the Chamber
would assume the guise of a chartered “Body P litick,” now, witho
understated ease, it was becoming an extra-constitutional court of

________________________________________________________________________
161. See id. at 23, 24, 39, 49, 40, 50.

162. Id. at 23.

163. Id. at 32.
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r e c o r d . M o r e o v e r , t h e C h a m b e r b e c a m e a n i n f o r m a l c l e a r i n g -
house for other major arbitrations, as can be seen when members
inform the body that they are engaged in resolution of a complex
d i s p u t e , a n d w i s h t o b e e x c u s e d f r o m m e m b e r s h i p o n t h e

1 6 4M o n t h l y C o m m i t t e e u n t i l c o m p l e t i o n . I n F e b r u a r y 1 7 7 0 , t h e
Whig merchant Isaac Low proposed that Chamber arbitration be
t h e c o m p u l s o r y m e a n s o f d i s p u t e r e s o l u t i o n b e t w e e n m e m b e r s .
Had it been adopted, the effect would have been the secession of
t h e m e r c a n t i l e e l i t e f r o m t h e p r o v i n c i a l s y s t e m o f m e r c a n t i l e
j u s t i c e . B u t t h i s w a s a s t e p t o o f a r , a n d t h e t i d e o f e v e n t s w a s
fl o w i n g i n t h e o p p o s i t e d i r e c t i o n . I n M a y n e w s a r r i v e d o f t h e
repeal of all the T wnshend duties except the tea tax, and in Juneo
N e w Y r k e r s l e a r n e d t h a t P rliament would permit the iss u e o fo a
£120,000 in provincial bills which, while not formally legal tender,
would be received at the Loan Offices and Treasury. By mid-July,
the city had lifted non-importation. Low’s motion, lying on the

165table since March, was never revived.

Changes of Imperial policy in 1770 restored a modicum of
prosperity and stability to the province, and particularly the city’s
m e r c h a n t s . T h e e x p e r i m e n t w i t h a u t o n o m o u s e x t r a -
constitutional commercial law, a unique combination of boldness
and subtlety, largely sputtered out—the Chamber would resolve
less than a dozen disputes by arbitration before the opening of the
war, and only the charter was left to remind anyone who cared to
l o o k j u s t h o w u n s e t t l e d t h e p r o v i n c i a l c o m m e r c i a l l a w h a d
b e c o m e . N o o n e f o r e s a w , a n d f e w o f t h e N e w Y r k m e r c h a n t so
w o u l d h a v e b e e n p l e a s e d t o k n o w , t h a t d i s p u t e o v e r t h e o n e
r e m a i n i n g d u t y o n t e a w o u l d t h r e e y e a r s l a t e r p r e c i p i t a t e t h e
d e s t r u c t i o n o f c o n s t i t u t i o n a l r u l e i n N e w Y r k . B u t h o w e v e ro
m u c h t h e a p p e a r a n c e o f e q u i l i b r i u m h a d b e e n r e s t o r e d , t h e
________________________________________________________________________
164. Id. at 36, 39-40.

165. Id. at 73, 79.  When war did come, and British military occupation finally
closed the courts altogether, the Chamber provided commercial justice for
the city through its Arbitration Committee.  F r a description of the practiceo
and doctrine of the Chamber in the war, see Moglen, Commercial Arbitration
in the Eighteenth Century: Looking for the Transformation of American Law, 93
Y le L.J. 135, 144-47. (1983).  Regrettably, this author also completely fails toa
g r a s p t h e s i g n i fi c ance of t h e C h a m b e r ’ s c h a r t e r , w h i c h h e c l a i m s t o h a v e
read.
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 commercial law of the Empire still remained at variance with the
r e a l i t i e s o f N e w Y r k e r s ’ e x i s t e n c e . S o o n e r o r l a t e r , t h eo
disjunction would result in legal dissolution.

Like the land law and the law of crimes, the substantive law
of commerce underwent a period of settlement between 1664 and
t h e c l o s e o f t h e s e v e n t e e n t h c e n t u r y . S e t t l e m e n t m e a n t b o t h
i m p o s i t i o n a n d n e g o t i a t i o n , a s E n g l i s h g o v e r n m e n t o f t h e
p r o v i n c e a d o p t e d b o t h l o c a l a n d i n t e r n a t i o n a l r u l e s o f
commercial interaction, at the same time imposing the large-scale
structure of trade regulation dictated by Imperial considerations.
The technical problems of conciliating diversity were less severe
in the commercial realm than in other areas, because commerce
a m o n g E u r o p e a n s o c i e t i e s w a s l a r g e l y i n t e r n a t i o n a l i z e d l o n g
b e f o r e t h e s e t t l e m e n t o f N e w Y r k . D u t c h p r a c t i c e s a n do
i n s t i t u t i o n s c o u l d b e a s s i m i l a t e d w i t h c o m p a r a t i v e e a s e , a s t h e
cooptation of the Mayor’s Courts of New Y rk City and Albanyo
and the continued vitality of commercial arbitration show.

B u t t h e c h a r a c t e r i s t i c s o f N e w Y r k ’ s c o m m e r c i a l l i f eo
i m p o s e d s t r e s s e s o n t h e s y s t e m o f c o m m e r c i a l r e g u l a t i o n t h a t
resisted solution within the available legal terms. Imperial trade
r e g u l a t i o n i m p o s e d n o r m s t h a t m a d e i l l e g a l l a r g e p o r t i o n s o f
New Y rk’s peacetime trade.  Imperial currency policy adverselyo
affected the legal regulation of credit. Shortage of hard currency
w a s a l l e v i a t e d l a r g e l y b y p r e y i n g o n A t l a n t i c c o m m e r c e —
i n d i r e c t l y t h r o u g h d e a l i n g s w i t h A t l a n t i c p i r a t e s i n t h e 1 6 9 0 s ,
d i r e c t l y b y p r i v a t e e r i n g d u r i n g t h e w a r s o f t h e e i g h t e e n t h
century. The effect was a boom and bust cycle that followed the
p a t t e r n o f m i l i t a r y e n g a g e m e n t between the British Empire a n d
its Atlantic rivals.

The commercial law system developed within this context.
Admiralty in New Y rk took on a distinctive shape as a result ofo
t h e c y c l i c a l e x p a n s i o n o f t h e p r i z e b u s i n e s s . D e b t c o l l e c t i o n
m e a s u r e s a n d o t h e r l e g a l a n c i l l a r i e s o f t h e c r e d i t s y s t e m w e r e
repeatedly changed to respond to the problem of recurrent rapid
c o n t r a c t i o n s . B u t I m p e r i a l r e g u l a t i o n h a m p e r e d t h e l e g a l
system’s responses.  Debt relief measures were narrow in scope in
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part because the intellectual environment of English law limited
t h e l e g a l i m a g i n a t i o n , b u t t h e y w e r e a l s o n a r r o w b e c a u s e t h e
i n t e r e s t s o f m e t r o p o l i t a n c r e d i t o r s w e r e d e a r e r t o t h e h e a r t s o f
L o n d o n a d m i n i s t r a t o r s t h a n t h o s e o f t h e N e w Y r k m e r c a n t i l eo
elite. P rliament’s use of the Currency Act of 1764 to coerce Newa
Y r k i n t o f u n d i n g I m p e r i a l m i l i t a r y p o l i c y , b y p a y i n g f o r t h eo
q u a r t e r i n g o f t h e N e w Y r k g a r r i s o n a f t e r p e a c e w i t h F r a n c e ,o
demonstrated that the stability of New Y rk’s commercial systemo
w a s n o t i m p o r t a n t t o B r i t i s h l e g i s l a t o r s . N e w Y r k ’ s l a w y e r so
could not establish, within the Empire’s structure, a local order of
commercial law to overcome these obstacles.  Nor could they deal
with the most basic of New Y rk’s commercial law problems: theo
u n r e a l i s t i c i l l e g a l i z a t i o n o f N e w Y r k ’ s t r a d e w i t h p a r t s o f t h eo
C a r i b b e a n B a s i n a n d N o r t h e r n E u r o p e t h a t l e f t t h e l o c a l d e b t
c o l l e c t i o n a n d c o m m e r c i a l l i t i g a t i o n s y s t e m s t o r e s o l v e t h e
disputes of a trade that could not officially exist.

The problems of prosperity were soluble, and the New Y rko
c o m m e r c i a l l a w p l a y e d i t s a p p r o p r i a t e i n s t i t u t i o n a l r o l e i n
assisting the economic growth of the province, particularly in the
1 7 4 0 s a n d f r o m 1 7 5 6 t o 1 7 6 3 . T h e p r o b l ems o f c o n t r a c t i o n a n d
d i s o r d e r i n t h e c r e d i t s y s t e m , o n t h e o t h e r h a n d , w e r e o n l y
soluble under conditions the Imperial structure would not permit.
Against this background, the attempt by New Y rk’s merchants ino
1 7 6 8 t o f o r m a p r i v a t e - l a w l e g i s l a t u r e a n d a r b i t r a t i o n s y s t e m
under the corporate charter of the Chamber of Commerce takes
o n v e r y g r e a t s i g n i fi c a n c e . T h e C h a m b e r ’ s a c t i o n w a s t h e
beginning of an attempt to create an alternate commercial system
insulated from Imperial interference. The possibilities of such an
o r g a n i z a t i o n w e r e n o d o u b t l i m i t e d b y p r a c t i c a l c o n s i d e r a t i o n s .
I n e f f e c t , t h e C h a m b e r ’ s a c t i v i t i e s w e r e d i r e c t e d a t r e t a i n i n g
control of an economic and political situation that threatened the
political dominance of the provincial commercial and legal elites.
A t e n u o u s b a l a n c e w a s r e g a i n e d a f t e r 1 7 7 0 , a n d t h e n a s c e n t
institutions withered.  But the efforts to retain control had shown
t h a t s t a b i l i t y i n N e w Y r k w a s i n c o n s i s t e n t w i t h c h e r i s h e do
I m p e r i a l p o l i c i e s . U n l e s s I m p e r i a l p o l i c y c h a n g e d r a d i c a l l y , o r
N e w Y r k e r s w e r e g i v e n m o r e p o w e r t o g o v e r n t h e m s e l v e s ( a so
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 t h e C h a m b e r o f C o m m e r c e h a d s o u g h t t o d o ) , f u r t h e r d i s o r d e r
s e e m e d u n a v o i d a b l e . A f t e r 1 7 7 6 , m a n y o f t h e m e r c h a n t s a n d
m o s t o f t h e l a w y e r s p r o m i n e n t i n t h e a t t e m p t s t o s t a b i l i z e t h e
system in the late 1760s found themselves on the Loyalist side of a
provincial civil war.  Whether they said so or not, the Empire to
which they were loyal had betrayed them.





Conclusion

___________________________________________________________

In June 1770 the Attorney-General of His Majesty’s Province
of New Y rk, John T bor Kempe, as part of his private practice,o a

 prepared for litigation concerning a bill of exchange executed in
1“the Illinois country.” John T bor Kempe was a loyal subject ofa

G e o r g e I I I , a n o f fi c e r o f h i s c o u r t s a n d a d e f e n d e r o f h i s l a w .
R a t h e r t h a n b r e a k f a i t h w i t h h i s K i n g , K e m p e w o u l d s o o n
abandon the career and fortune he had built for himself and end
his life, like so many others, an unhappy exile in the nation of his
b i r t h . I n 1 7 6 3 , G e o r g e I I I h a d b y p r o c l a m a t i o n f o r b i d d e n N e w
Y r k e r s , o r a n y o n e e l s e f r o m British North America, t o s e t t l e i no
this “Illinois coun t r y , ” a n d i n 1774 he would assent to a statute
d e c l a r i n g i t t o b e , f o r s u c h p u r p o s e s a s t h e s e , o u t s i d e t h e
b o u n d a r i e s o f t h e c o m m o n l a w . B u t n e i t h e r t h e K i n g ’ s
Proclamation nor P rliament’s Quebec Act would determine thea
d e s t i n y o f t h e I l l i n o i s c o u n t r y . I n d e e d , t w o y e a r s a f t e r t h e
passage of the Quebec Act, King and P rliament would no longera
b e r e c o g n i z e d a s c o n s t i t u t i o n a l a u t h o r i t i e s i n m o s t o f B r i t i s h
N o r t h A m e r i c a . I n N e w Y r k t h e l e g a l e l i t e , i n c l u d i n g W i l l i a mo
S m i t h , J r . , a n d J o h n T b o r K e m p e , c o n t i n u e d t o a c c e p t t h ea
Imperial legal order. But by 1777 Kempe was an emigr ́  , Smithe
w a s a p r i s o n e r u n d e r g e n t e e l h o u s e a r r e s t , a n d I m p e r i a l
g o v e r n m e n t i n N e w Y r k C i t y r e s t e d o n m i l i t a r y o c c u p a t i o n .o
Courts acting under Imperial commissions no longer functioned
anywhere in the province.  The provincial legal system had died.
________________________________________________________________________
1. John T bor Kempe Lawsuits, Blouin v. Witmen (NYHS).a
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A m o n g i t s o t h e r g u i s e s , t h e B r i t i s h E m p i r e w a s a l e g a l
construct, containing and defining the subsidiary legal orders of
the Empire’s constituent parts. Independence meant in one sense
the collapse of the old Imperial legal order in North America. But
this collapse was not complete, because the legal order of the first
British Empire was a federalist one.

This was not, to be sure, the official constitutional theory of
t h e B r i t i s h E m p i r e . T h e o f fi c i a l t h e o r y w a s a p e c u l i a r
combination of two the m e s : c l a i m s t o R o y a l p r e r o g a t ive on one
h and, and assertions of P rliamentar y s o v e r e i g n t y o n t h e o t h e r .a
T h e s p h e r e o f R o y a l p r e r o g a t i v e w i t h i n t h e B r i t i s h R e a l m h a d
c o n t r a c t e d s h a r p l y a f t e r 1 6 8 8 , b u t t h e K i n g w a s s t i l l i n c l i n e d t o
assert a sovereign power to govern elsewhere in the Empire. He
issued Proclamations, that of 1763 for example, which claimed to
have the force of law, though no P rliament or local assembly hada
participated in their promulgation. The British P rliament, on thea
o t h e r h a n d , m a d e i n c r e a s i n g c l a i m s t o s o v e r e i g n t y w i t h i n t h e
R e a l m i n t h e c o u r s e o f t h e e i g h t e e n t h c e n t u r y . P r l i a m e n t a r ya
sovereignty could not long be maintained against a Crown eager
t o r e s u m e t raditional powers unless the Crown w e r e a b s o l u t e l y
dependent on P rliament for its financial and military resources.a
And a Crown sovereign elsewhere in the Empire was not under
absolute P rliamentary control. P rliament too, therefore, wanteda a
to make law for the colonies.

T h e o f fi c i a l c o n s t i t u t i o n a l t h e o r y o f t h e E m p i r e t h u s
p r e s e n t e d t w o c o n fl i c t i n g v i e w s , w h i c h n o n e t h e l e s s h a d i n
common a belief that some body in London exercised sovereign
control over North American law.  In North America, the official
theory neither reflec t e d l e g a l r e a l i t y n o r c o m m a n d e d t h e p ublic
a s s e n t . T h e K i n g ’ s P r o c l a m a t i o n s w e r e l e s s r e s i s t e d t h a n t h e y
were i g n o r e d . P r l i a m e n t a r y experiments with imposing excisea
t a x e s ( s u c h a s t h e T w n s h e n d d u t i e s ) a c h i e v e d i n c r e a s i n g l yo
u n p l e a s a n t r e s u l t s o n e a c h o c c a s i o n o f c o n t r o v e r s y a f t e r 1 7 6 3 .
T h e i m p o s i t i o n b y P r l i a m e n t o f a s a l e s t a x o n s e r v i c e s — c a l l e da
the Stamp Act and, like most such taxes, particularly burdensome
to businessmen and lawyers—called forth such a storm of public
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opposition that it was withdrawn almost as rapidly as news of the
r e s p o n s e c o u l d t r a v e l . T h i s o u t c o m e w a s p a r t i c u l a r l y s t r i k i n g
s i n c e B r i t i s h p o p u l a t i o n s h a d b e e n q u i e t l y p a y i n g s t a m p d u t i e s
f o r s o m e t i m e , a n d c o n t i n u e d p e a c e a b l y t o d o s o d o w n t o t h e
present.

Most British North Americans, in fact, tended to behave as
t h o u g h t h e y d o u b t e d t h a t s o v e r e i g n t y w a s e x c l u s i v e l y l o c a t e d
s o m e w h e r e i n G r e a t B r i t a i n . W h a t e v e r e l s e t h e y t h o u g h t , t h e y
b e l i e v e d t h a t t h e i r l e g i s l a t u r e s f o r m e d a n e s s e n t i a l p a r t o f t h e
c o n s t i t u t i o n a l c o n s e n s u s n e c e s s a r y b e f o r e t h e y c o u l d b e
compelled to do certain things, like paying taxes.  The New Y rko
Assembly had said so in its very first sessions. The federal aspect
o f t h e E m p i r e w a s a w o rk i n g a s s u m p t i o n o f p r o v i n c i a l l a w y e r s
and legislators. Divergence between formal theory and practical
w o r k i n g a s s u m p t i o n s i s h a r d l y u n k n o w n i n t h e c o m m o n l a w
tradition.

The first British Empire at its heyday in 1763, seen from the
p r o v i n c i a l p e r s p e c t i v e , h a d a f e d e r a l l e g a l s y s t e m . A m o n g i t s
c o n s t i t u e n t p a r t s , t h e p r o v i n c i a l l e g a l s y s t e m o f N e w Y r k w a so
p a r t i c u l a r l y w e l l - d e v e l o p e d . I h a v e t r i e d t o s h o w i n t h e
preceding chapters how that legal system developed, within the
I m p e r i a l c o n t e x t , t h r o u g h t h e e i g h t e e n t h c e n t u r y . I h a v e a l s o
t r i e d t o s h o w h o w t h e s e t t l e m e n t a c h i e v e d b e f o r e 1 7 6 3 w a s i n
s e v e r a l r e s p e c t s e r o d e d b y t h e e f f e c t o f I m p e r i a l s t r u c t u r e o r
policy under the changed conditions that prevailed after the long
w a r w i t h F r a n c e w a s w o n . T k e n t o g e t h e r , t h e t h e m e s o f b o t ha
stories—of settlement and unsettlement—do much to explain the
evolution of the legal systems of New Y rk and its confederateso
a f t e r i n d e p e n d e n c e . W i t h t h o s e t h e m e s i n m i n d , J o h n T b o ra
Kempe and his bill drawn “in the Illinois country” may stand as
o u r e m b l e m f o r t h e p r o c e s s b y w h i c h t h e B r i t i s h I m p e r i a l l e g a l
s y s t e m p a s s e d a w a y , a n d t h e l e g a l e m p i r e o f t h e U n i t e d S t a t e s
began to appear.

* * * * *
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The legal institutions of New Y rk started with the problemo
of dealing with diversity. The province at the time of conquest
contained many different ethnic, economic, and geographic units,
i n c l u d i n g m a n y t h a t w e r e a c t i v e l y o r p o t e n t i a l l y h o s t i l e t o t h e
n e w g o v e r n m e n t . T h e s u p e r i o r f o r c e t h a t m i g h t h a v e w e l d e d
s u c h u n i t s t o g e t h e r w a s n o t a v a i l a b l e ; w h a t t r a n s p i r e d i n s t e a d
w a s a n a t t e m p t , c e r t a i n l y n o t w h o l l y c o n s c i o u s i n a n y m a n ’ s
m i n d a t a n y t i m e , t o l a y d o w n t r a c k s o n w h i c h t h e l e g a l a n d
p o l i t i c a l a r r a n g e m e n t s o f t h e v a r i o u s w o r k i n g p a r t s o f t h e
province might converge.  Institutional heterogeneity was to give
way, slowly, to homogeneity, as management provided a context
for the reconciliation, the settlement as it were, of the conflicting
strains of earlier development.

T h e k e y t o t h i s p r o c e s s w a s t h e c r e a t i o n o f i n s t i t u t i o n s o f
justice flexible enough to give the appearance of legal uniformity
while tolerating substantial heterogeneity in practice. Even if this
goal had appeared clearly to administ r a t i o n , h o w e v e r , the basic
e c o n o m i c , g e o g r a p h i c , a n d p o l i t i c a l c o n s t r a i n t s w o u l d h a v e
affected its implementation. At the local level, a dearth of trained
counsel, the political wisdom of limited home rule, the size of the
area to be administered, and the traditional institutions of English
l o c a l g o v e r n m e n t c o n v e r g e d t o e s t a b l i s h t h e l a y j u s t i c e o f t h e
p e a c e a s t h e b a s i c u n i t o f l e g a l a d m i n i s t r a t i o n . T h e j u s t i c e s ,
equipped with the discretion circumstances dictated, provided a
w o r k a b l e , i f n o t i d e a l , c h a n n e l f o r t h e m e d i a t i o n b e t w e e n
h e t e r o g e n e o u s p r i n c i p l e s f o r t h e r e s o l u t i o n o f d i s p u t e s a n d t h e
n e e d f o r a p p a r e n t c o n f o r m i t y t o a d m i n i s t r a t i o n p o l i c y . T h e
justices mediated both the pace of settlement and its content, even
e x p r e s s i n g — a s d i d t h e D u t c h J P w h o v a l u e d E n g l i s h l a w “ n o
m o r e t h a n a t u r d ” — r e s i s t a n c e t o t h e c o n s o l i d a t i o n o f t h e l e g a l
order.

But the most exigent necessity of settlement once these basic
arrangements had been put in place was the elaboration of those
i n s t i t u t i o n s o n a p r o v i n c i a l s c a l e t h a t h a d n e v e r e x i s t e d b e f o r e .
There followed the decades of experimentation with the superior
courts that ended in the Judiciary Act of 1691. Finding a level of
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c e n t r a l i z a t i o n t h a t c o n f o r m e d b o t h t o p o l i t i c a l t h e o r y a n d t h e
r e a l i t i e s o n t h e g r o u n d w a s n o t a n i n s t a n t a n e o u s p r o c e s s — t h e
General Court of Assizes met the political needs of the proprietor,
b u t f a i l e d t o m e e t t h e l o g i s t i c a l n e e d s o f a d m i n i s t r a t i o n a n d
smacked too thoroughly of government at a distance, conforming
to the model of conquest rather than settlement. Itinerant justice
c o m f o r t a b l y r e s o n a t e d w i t h s h a r e d t r a d i t i o n s a m o n g
A n g l o p h o n e s , b u t i f t h e i t i n e r a n t j u d g e w a s t h e l a s t d e c i s i o n -
m a k e r w e s t o f G r e e n w i c h , t h e p o l i t i c a l a u t h o r i t y o f p r o v i n c i a l
administration was reduced rather than increased. The ultimate
s o l u t i o n — l a y j u s t i c e s h i e r a r c h i c a l l y a s s o c i a t e d w i t h i t i n e r a n t
j u d g e s , s u b j e c t t o a p p e l l a t e r e v i e w b e f o r e t h e e n t i r e c o l o n i a l
B e n c h — p a r t l y r e c a p i t u l a t e d E n g l i s h p a t t e r n s a n d t o t h a t e x t e n t
was simil a r t o a r r a n g e m e n t s i n o t h e r c o l o n i a l c o m m u n i t i e s , b u t
t h e s i m i l a r i t y w a s p o s t h o c ; t h e p r o c e s s o f e x p e r i m e n t a t i o n
d e t e r m i n e d t h e o u t c o m e . F r o m t h e c o m b i n e d g e n e t i c
e n d o w m e n t o f t h e v a r i o u s E n g l i s h s y s t e m s t h e e n v i r o n m e n t o f
N e w Y r k b r o u g h t f o r t h o r g a n i s m s ; l i k e D a r w i n ’ s o r c h i d s t h e yo
w e r e b o t h f a m i l i a r a n d o u t l a n d i s h , w i t h c o m m o n p l a c e p a r t s
adapted to uncommon uses.

A n d t h e p r o c e s s o f e x p e r i m e n t a t i o n w a s i t s e l f t e n t a t i v e .
H e t e r o g e n e i t y s e e m e d t o t h e p r o p r i e t o r a n d h i s m a n a g e r s ,
t h e m s e l v e s p r e v i o u s l y c o n d i t i o n e d t o d i s t r u s t d e m o c r a t i c
mechanisms, the strongest of arguments against a legislature, or
o t h e r m e t h o d s f o r p o p u l a r d e fi n i t i o n a n d c o n t r o l o f t h e l e g a l
s y s t e m . B e f o r e 1 6 8 9 t h e e l a b o r a t i o n o f i n s t i t u t i o n s w a s
constrained by the political judgment of provincial management:
Andros might push the New Y rk City Mayor’s Court only so faro
t o w a r d c o n f o r m i t y w i t h t h e b e h a v i o r o f J P s e l s e w h e r e ; i f t h e
King’s writ ran in Esopus at all, its rather eccentric gait had to be
prudently ignored.  Despite the brief experiment with legislation
as a process for populating the legal space, only the transatlantic
u p h e a v a l s o f 1 6 8 8 - 9 1 o p e n e d a n o p p o r t u n i t y f o r a m o r e
pluralistic definition of the legal order.

T h e S u p r e m e C o u r t w a s t h e o u t c o m e o f t h i s i n t e r v a l , a n d
with its appearance a number of previously discordant elements
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in the legal environment fell into more harmonious relationship.
W r k i n g h o m o g e n e i t y o f i n s t i t u t i o n s b e g a t i n c r e a s e d h o -o
mogeneity of doctrine.  The legislation of 1691 itself, which for the
fi r s t t i m e s p o k e o f p o w e r s d r a w n f r o m C o m m o n P l e a s , K i n g ’ s
Bench, and Exchequer, marked the explicit acknowledgment of a
doctrinal vocabulary; the words drew meanings along with them,
and expectations, and objections that might be made, and so the
rules came to resemble the words. “Anglicization” means many
t h i n g s , b u t t o t h e l e g a l h i s t o r i a n o b s e r v i n g t h e a r r i v a l i n N e w
Y r k o f t h a t m i x t u r e o f H e n r y o f B r a t t o n ’ s L a t i n , L i t t l e t o n ’ so
French, and Coke’s inscrutabilities that passed for English among
lawyers, the concept is less problematical than for others.  In the
beginning there were the words.

In one crucial respect, however, the events of 1691 marked a
dead end.  The brief interval of constitutive legislation terminated
t h e r e , a n d i m p e r i a l c onstitution a l t h e o r y t h e r e a f t e r i n s i s t e d t h a t
the creation of courts was a prerogative matter. Thus the pattern
of settlement itself, the locus of authority to create new objects in
the legal space, became a source of controversy. Recurrently in
t h e p r o v i n c e ’ s l e g a l l i f e t h e b a s i c l e g i t i m a c y o f t h e o t h e r c o u r t s
would be called in question, and whether the precipitating cause
w a s G o v e r n o r C o s b y ’ s c o n t r o v e r s y w i t h R i p V n D a m o ra
Cadwallader Colden’s attempt to confine the power of the manor
l o r d s , p o l i t i c a l q u e s t i o n s i n t h e c o u r t s r e c u r r e n t l y t h r e a t e n e d t o
unravel the consensus that made the system work. Controversies
o v e r t e n u r e i n j u d i c i a l o f fi c e a n d t h e s c o p e o f a d m i r a l t y
j u r i s d i c t i o n w e r e h a r d l y u n i q u e t o N e w Y r k i n t h e e i g h t e e n t ho
century, but the tenor of those disputes within the province had
a l w a y s a p a r t i c u l a r l y v i c i o u s t o n e , a s t h e c o n t i n g e n t h i s t o r y o f
settlement rendered them particularly parlous.

I n i t i a l m e a s u r e s o f i n s t i t u t i o n a l s e t t l e m e n t a f t e r 1 6 8 8 h a d
o t h e r p o r t e n t o u s c o n s e q u e n c e s . T h e i n s u f fi c i e n c y o f t h e
provincial legal profession ensured the presence of lay judges on
t h e h i g h e s t p r o v i n c i a l c o u r t s . T h i s a b s e n c e o f a s t r o n g l y
professionalized ´ lite made the courts an attractive venue for thee
t e s t i n g o f p a r t i s a n p o l i t i c a l a u t h o r i t y , w h i l e t h e d e e p p o l i t i c a l
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rancor afflicting the community in the aftermath of the Leislerian
interregnum afforded strong incentives to partisan capture of the
c o u r t s . T h e G o v e r n o r ’ s o w n a m b i g u o u s i n s t i t u t i o n a l s t a t u s , a s
j u d g e i n s o m e c o u r t s o f ( a l l e g e d l y ) u n c e r t a i n l e g i t i m a c y a n d
litigant in others, additionally encouraged the employment of the
S u p r e m e C o u r t a s a b u l w a r k o f p a r t i s a n o p p o s i t i o n . T h u s t h e
careers of Lewis Morris and James DeLancey, along with so much
else of the provincial legal life, took a portion of their shape from
the institutional settlement of the 1690s.

T h e t h e m e o f p r o g r e s s i v e , a g g r e g a t i v e p o p u l a t i o n o f t h e
legal environment is perhaps most simply and clearly sounded in
t h e d e v e l o p m e n t o f t h e l e g a l p r o f e s s i o n i t s e l f . P r o f e s s i o n a l
settlement had both demographic and institutional elements.  The
changing composition of the profession represented the outcome
o f a c o m p a r a t i v e l y s m o o t h t r a n s i t i o n b y s t a g e s f r o m a B a r
comprised entirely of transplanted lawyers, to one dominated by
f o r e i g n - t r a i n e d n a t i v e s o r p e r m a n e n t i m m i g r a n t s , t o o n e
c o m p o s e d o f d o m e s t i c a l l y - e d u c a t e d N e w Y r k e r s .o
Accompanying this transition was the growth of an active guild
m e n t a l i t y , i n v o l v i n g b o t h a t t e m p t s t o l i m i t a c c e s s t o t h e
p r o f e s s i o n i n t h e i n t e r e s t o f p r e s e n t p r o fi t s , a n d u l t i m a t e l y a n
a t t e m p t t o p r o v i d e f o r i n t e r - g e nerational transfer of s t a n d i n g a t
the Bar. This somewhat increased stability of personnel assisted
i n t h e i n t e l l e c t u a l d e v e l o p m e n t o f t h e p r o f e s s i o n ; e d u c a t i o n a l
a c h i e v e m e n t b e c a m e b o t h a r e q u i r e m e n t a s s i s t i n g g u i l d c o n t r o l
o v e r m e m b e r s h i p a n d a p r i v i l e g e a t t a i n a b l e b y m e n w h o k n e w
t h a t t h e y i n t e n d e d c a r e e r s a t t h e B a r a n d w h o c o u l d c o u n t o n
p o w e r f u l f a m i l i a l a s s i s t a n c e i n r e a c h i n g t h e i r o b j e c t i v e . T h e
i n c r e a s i n g l e v e l o f e d u c a t i o n a t t h e B a r i n t u r n s t i m u l a t e d b o t h
the creation of an intellectual culture that defined provincial legal
experience in its own terms (through works such as the Laws and
S m i t h ’ s H i s t o r y ) , a n d a l s o a s e t o f i n s t i t u t i o n s — s u c h a s t h e l a w
o f fi c e s o f S m i t h , L i v i n g s t o n , S c o t t , K i s s a m a n d t h e i r i l k ; t h e
Debating Society; and the Moot—through which other members
and prospective members of the Bar could participate in that legal
culture.
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The professionalization of the Bench and the maturation of
the guild fraternity brought the profession to an admirable state
o f c o h e r e n c e b y t h e c l o s e o f t h e p r o v i n c i a l p e r i o d . T h i s w a s
achieved despite the tendency of partisan conflict to disorganize
t h e B a r . T h e i n s t i t u t i o n a l w e a k n e s s e s a r i s i n g f r o m t h e p o s t -
L e i s l e r i a n a r r a n g e m e n t s a g g r a v a t e d t h e c o n s e q u e n c e s o f N e w
Y rk’s contentious political climate and tended, as in the 1730s, too
t h e c r e a t i o n o f a n t a g o n i s t i c m o i t i e s o f t h e B a r . T h e s a m e
t e n d e n c i e s w e r e o b s e r v a b l e i n t h e e a r l y 1 7 6 0 s , b u t
p r o f e s s i o n a l i z a t i o n m e a n t s o l i d a r i t y . P r o f e s s i o n a l s o l i d a r i t y
a l t e r e d t h e r e s p o n s e t o a t t e m p t s b y a u t h o r i t y t o e x e r t p o l i t i c a l
discipline over the courts. Attacks on the judges were received by
the political society as attacks on the law, and attacks on the law
were experienced as attacks on the property and liberty of New
Y rkers entitled to the benefits of the “real” English constitution.o
T h e B a r k n e w i t s e l f a n d i t s l a w , a n d k n e w t h a t l a w t o b e t h e
embodiment of liberties P rliament could not take away.a

The population of the legal environment—the elaboration of
t h e i n s t i t u t i o n s , r u l e s , a n d c u s t o m s o f t h e l a w — p r o c e e d e d , o f
course, in rhythm with the population of the physical landscape;
t h e i n s t i t u t i o n s a n d p r a c t i c e s t r a v e l e d w i t h t h e g e o g r a p h i c a n d
d e m o g r a p h i c e x p a n s i o n o f t h e p r o v i n c e . A t t h e i n t e r s e c t i o n o f
those two processes of settlement stood the law of real property.
H e r e t h e p r o c e s s o f l e g a l s e t t l e m e n t c e a s e s t o b e t h e a b s t r a c t
conception of the retrospective observer, and becomes a tangible
p r o c e s s , a s l e g a l e n t i t i e s a r e c a l l e d i n t o e x i s t e n c e t o e x p l a i n ,
regulate, and condemn events on the ground.

F r o m a m a n a g e r i a l p o i n t o f v i e w , r a t i o n a l p h y s i c a l
settlement of the country required elaboration of property rules.
R u l e s p a c e a n d a c r e a g e w e r e c o n g r u e n t , a n d a s t h e m a p o f t h e
Hudson River V lley became more precise, so did the rules whicha
made it possible to draw the lines of which the map was made.
H e r e t o o t h e e a r l y m o v e m e n t s o f s e t t l e m e n t w e r e c o m p o s e d a s
v a r i a t i o n s o n t h e t h e m e o f b r i n g i n g u n i f o r m i t y o u t o f
h e t e r o g e n e i t y . T h e b a s i c i m p u l s e w a s p o l i t i c a l — t h e c r e a t i o n o f
the manors both provided a counterweight to dissenting voices,
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a n d o r g a n i z e d l a r g e a r e a s o f f u t u r e e c o n o m i c d e v e l o p m e n t i n
what promised to be a uniform and stable fashion.

Legal technology to serve these ends seemed ready to hand,
a s t h e v e r y u s e o f t h e w o r d “ m a n o r ” i m p l i e d . O n c e a g a i n, th e
l e g a l s p a c e w a s n o t q u i t e a s e m p t y a s i t s u i t e d m a n a g e m e n t t o
pretend, and the heterogeneous combination of patroonship and
manor had to be brought to at least fictitious uniformity, but with
very little difficulty the entire property system could be made to
l o o k E n g l i s h . B y t h e t u r n o f t h e e i g h t e e n t h c e n t u r y t h e l e g a l
space seemed to be filled with the concepts necessary to support a
terrain map of New Y rk divided, at least as to the Hudson Rivero
V lley and points north northwest, into large quasi-independenta
blocs; words of 1290 conditioning the geographic reality of 1700.

Still, the pattern of physical settlement inflected the contents
of the legal space.  Economic development of the manors required
t e n a n t s , a n d c o m p e t i t i o n f o r t e n a n t s d i r e c t e d t h e s u p e r i o r
importance of the l e a s e o v e r t h e g r a n t . A s l e g al entities, rather
t h a n e c o n o m i c u n i t s a n d s o u r c e s o f p o l i t i c a l a u t h o r i t y , t h e
m a n o r s , i n i t i a l l y b a c k w a r d - l o o k i n g i n v o c a t i o n s o f a r c a n e l e g a l
c o n c e p t s d i r e c t e d a t t h e a t t a i n m e n t o f p o l i t i c a l s t a b i l i t y a n d
p a t r o n a g e , b e c a m e a r e n a s f o r p r e s e n t - m i n d e d n e g o t i a t i o n o f
rights in the marketplace.  This process, altogether apparent in the
s o u r c e s , r e m a i n s o b s c u r e s o l o n g a s “ c o l o n i a l l e g a l h i s t o r y ” i s
s e e n a s a b a l a n c e o f “ i n d i g e n o u s c o n t r i b u t i o n s ” a s a g a i n s t
“English transplantations,” or as the rude, untutored prelude to a
“ f o r m a t i v e e r a , ” h o w e v e r b e n i g n o r o p p r e s s i v e t h e h i s t o r i a n
c h o o s e s t o p r o c l a i m t h i s l a t t e r p e r i o d w a s . O n l y w h e n l e g a l
development is seen as an an a l o g u e o f p hysical development, a
p r o c e s s o f c o n s t r u c t i o n i n “ e m p t y ” s p a c e , d o e s t h e h i s t o r y o f
provincial land law actually make sense.

B u t t h e l i m i t a t i o n s o n s e t t l e m e n t o f t h e l a n d a n d i t s l a w
were primarily geographic and strategic, rather than intellectual.
A t t h e e d g e o f t h e s e t t l e d a r e a r e s i d e d t h e u n c o m f o r t a b l e
reminders that emptiness was never more than relative, and that
t h e n e a t fi c t i o n s o f t h e o l d e r l a n d l a w , i n w h i c h a l l t i t l e s
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descended from the Crown, could not be realized in New Y rk.o
On Indian relations in the period before 1763 rested the fate of the
E m p i r e o n t h e N o r t h A m e r i c a n c o n t i n e n t , a n d t h e M o h a w k
V l l e y a n d t h e L a k e C h a m p l a i n c o r r i d o r w e r e k e y s t o t h ea
strategic situation. The legal space contained no analog for these
r e a l i t i e s , s o t h a t c o n s t a n t e x t r a - l e g a l i n t e r v e n t i o n b y
a d m i n i s t r a t i o n , n e c e s s a r y t o p r e s e r v e t h e s t r a t e g i c b a l a n c e a n d
p e r s o n a l l y p r o fi t a b l e t o o f fi c i a l s , o n l y a g g r a v a t e d p o l i t i c a l
controversy.

T h e n , t o o , t h e r e w a s a c o n f r o n t a t i o n b e t w e e n l e g a l a n d
g e o g r a p h i c b o u n d a r i e s a t t h e e a s t e r n e d g e s o f t h e p r o v i n c e ,
where parallel processes of colonial settlement moved inhabitants
and grantees of Connecticut and Massachusetts into collision with
t h o s e o f N e w Y r k . T h e s e p r o b l e m s t o o h a d n o l e g a l s o l u t i o n .o
H o w e v e r m u c h F i r c l a i m a n d S h a m t i t l e m i g h t h a v e s e t t l e d i na
their centuries of unremitting warfare over Blackacre, no suit in
e j e c t m e n t , h o w e v e r f r a m e d , c o u l d m a k e t h e e a s t e r n H u d s o n
V l l e y p e a c e f u l . N e w Y r k l a w c o u l d o p i n e , b u t i t c o u l d n o ta o
enforce. The law stopped short of the border in these cases, and
t h e c h a l l e n g e s p o s e d r e q u i r e d a n o t h e r c o n c e p t u a l e x p a n s i o n o f
the legal space, to include both Indian proprietary interests and a
m e c h a n i s m f o r t h e p r a c t i c a l l e g a l i z a t i o n o f c o l o n i a l b o u n d a r i e s .
B u t n e i t h e r a d v a n c e i n t o u n k n o w n l e g a l t e r r i t o r y w a s p o s s i b l e
g i v e n t h e I m p e r i a l c o n s t r a i n t s . N e w Y r k ’ s g o v e r n m e n t m i g h to
u l t i m a t e l y p r e v a i l i n t h e f o r u m o f m e t r o p o l i t a n p o l i t i c s ; P h i l i p
Schwarz has s h o w n t h a t b y a nd large this was the result of the
provincial boundary disputes. But this could not remedy all the
c o n s e q u e n c e s o f w e a k e n i n g t h e l a n d l a w ’ s e f f e c t i v e n e s s i n
disturbed areas.  The legal settlement of the first decades of the
e i g h t e e n t h c e n t u r y w a s o v e r t a k e n a f t e r m i d - c e n t u r y b y u n -
s e t t l e m e n t — t h e s l o w d e t e r i o r a t i o n o f p u b l i c o r d e r a n d l e g a l
certainty on the land.

However vital and self-confident the culture of Bench and
Bar in the third quarter of the century, the forces acting to unsettle
t h e l a w g a i n e d t h e u p p e r h a n d . U n r e s o l v e d a n d l a r g e l y
unresolvable problems in the Hudson River V lley began erodinga
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public order even before the removal of the strategic threat that
held centrifugal impulses in check. The unrest of 1766 threatened
t h e d e c a y o f l e g a l c o n t r o l . T h e c r i m i n a l l a w — n e v e r t h e m o s t
fl e x i b l e c o m p o n e n t o f t h e p r o v i n c i a l l a w b e c a u s e o f t h e s l i g h t
importance of doctrine in the general history of the common law
o f c r i m e s , t h e e f f e c t i v e a b s e n c e o f a d v e r s a r y c o u n s e l f r o m t h e
c o u r t s , a n d , m o s t i m p o r t a n t l y , t h e p u b l i c u n w i l l i n g n e s s t o
c o m m i t r e s o u r c e s t o t h e m a i n t e n a n c e o f t h e c r i m i n a l j u s t i c e
system—began to lose its basic effectiveness, crushed between the
demands of urban policing in the city and the restoration of basic
p u b l i c o r d e r i n t h e H u d s o n V l l e y . T h i s s t r e s s r e m o v e d t h ea
r e a l i s t i c p o s s i b i l i t y o f a d j u d i cating the province’s other crimina l
b u s i n e s s , p u s h i n g t h e s y s t e m i n t h e d i r e c t i o n o f n e g o t i a t i n g
d i s p o s i t i o n s f o r m o s t m i n o r c r i m i n a l c h a r g e s , i n c r e a s i n g t h e
r e l i a n c e o n s u m m a r y p u n i s h m e n t f o r t h o s e w h o s e s o c i a l s t a t u s
would permit the imposition of such measures, and concentrating
resources on the increasingly violent and intractable problems of
rural rioting. The endpoint of this progression is hidden from us
b e n e a t h t h e l a r g e r t u r m o i l o f t h e w a r , b u t w e m a y c o n fi d e n t l y
r e l a t e i t t o t h e m o r e o r l e s s c o n t e m p o r a n e o u s f a i l u r e s o f l e g a l
s e t t l e m e n t e l s e w h e r e t h a t p r o d u c e d S h a y s ’ R e b e l l i o n , t h e
Regulation movement, and other violent responses to legal failure
in the hinterland of late colonial and early national America.

The intimate economic connection of that hinterland to New
Y r k C i t y w a s e c h o e d t h r o u g h o u t t h e p r o v i n c i a l p e r i o d b y t h eo
c l o s e s o c i a l a n d p o l i t i c a l c o n n e c t i o n b e t w e e n t h e g r e a t e s t
m e r c h a n t s a n d l a n d o w n e r s o f t h e p r o v i n c e . T a v e r y l a r g eo
extent, it was the profits of local commercial enterprise that were
s p e c u l a t i v e l y i n v e s t e d i n t h e l a n d , r a t h e r t h a n t h e i m p o r t e d
c a p i t a l o f n e w a r i s t o c r a t i c s e t t l e r s . T h e t w i n e n g i n e s o f t h i s
commercial economy were the fur trade of Albany and the grain
export and carrying trades of New Y rk City. Both antedated theo
arrival of the English, and both had, to a certain extent, populated
the legal space before the Duke’s Laws were even thought of.  The
p o l i t i c a l a n d s o c i a l a r r a n g e m e n t s o f p r o v i n c i a l l i f e , h o w e v e r ,
c o n n e c t e d l a n d e d a n d m e r c a n t i l e i n t e r e s t s , t h r o u g h p a t t e r n s o f
marriage and investment, so thoroughly as to make it one of the
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c o n d i t i o n s o f p r o v i n c i a l l e g a l d e v e l o p m e n t t h a t t h e l a n d e d a n d
commercial sectors cooperated rather than resisting one another’s
l e g a l i n t e r e s t s . B a r r i e r s t o t h e r e fi n e m e n t o f c o m m e r c i a l l a w ,
i m p e d i m e n t s t o i n c r e a s e s i n e f fi c i e n c y — t h e s e a l l e g e d l y
p r e d i c t a b l e c o n s e q u e n c e s o f a n t a g o n i s m a n d t r i a l s o f p o l i t i c a l
s t r e n g t h b e t w e e n t h e s e “ c l a s s e s ” w e r e a b s e n t f r o m t h e l e g a l
d e v e l o p m e n t o f t h e p r o v i n c e . T h e f u n d a m e n t a l p r o b l e m o f
commercial litigation was debt collection, just as the fundamental
p r o b l e m o f t h e l a n d l a w w a s m e d i a t i o n o f p o s s e s s o r y a n d
o w n e r s h i p i n t e r e s t s . C o n d i t i o n s o f d e v e l o p m e n t g a v e l a n d
owners no interest in hobbling mechanisms of effective collection,
since owners increasingl y a c t e d a s c o n t r a c t u a l creditors for rent
r a t h e r t h a n p o s s e s s o r s o f p r o p r i e t a r y p r i v i l e g e . A b s e n c e o f
i n t e r n a l p o l i t i c a l c o n f r o n t a t i o n o v e r t h e s e f u n d a m e n t a l i s s u e s
meant that, contrary to arguments advanced by some historians
of “transformation,” the commercial law of th e p r o v i n c e w a s in
g e n e r a l f a v o r a b l e t o m e r c a n t i l e i n t e r e s t s , a n d g r e w b o t h m o r e
f a v o r a b l e a n d m o r e e f fi c i e n t o v e r t h e c o u r s e o f t h e p r o v i n c i a l
period.

If the institutions and doctrines of commercial law required
o n l y t o b e e s t a b l i s h e d t o b e s e t t l e d , w e m i g h t s p e a k o f t h e
effective completion of the commercial law system in New Y rko
a s e a r l y a s 1 7 2 0 . M e r g e r o f D u t c h a n d E n g l i s h p r a c t i c e w a s
comparatively simple, and both the i n t e r n a t i o n a l i z ation of basic
commercial practices and the tradition of extrajudicial resolution
o f c o m m e r c i a l d i s p u t e s p r o v i d e d a m p l e fl e x i b i l i t y t o d e a l w i t h
the changes incident to economic growth. But the essence of the
commercial legal system is its attempt to afford stability of result
u n d e r c o n d i t i o n s o f e c o n o m i c c h a n g e , a n d b o t h p o l i t i c a l a n d
economic circumstances prevented full achievement of that goal
in provincial New Y rk.o

F r New Y rk’s economy was captive to a cycle of wartimeo o
 boom and peacetime depression determined by the dynamics of

i m p e r i a l c o m p e t i t i o n b e t w e e n G r e a t B r i t a i n a n d F r a n c e . T h a t
cycle placed repeated strain on the capacity of the legal system to
c l e a r t h e fl o w o f c o m m e r c e b y c o l l e c t i n g d e b t s , d i s t r i b u t i n g
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b u s i n e s s r i s k , and making prompt and predictable resolution of
q u o t i d i a n f a c t u a l d i s p u t e s . T h e N e w Y r k c o m m e r c i a l s y s t e mo
w a s u n a b l e t o r e s p o n d o p t i m a l l y t o t h e s e s t r e s s e s b e c a u s e t h e
l a r g e - s c a l e l e g a l o r g a n i z a t i o n o f c o m m e r c e , i n c l u d i n g t h e r u l e s
determining who might trade, in what goods, using which modes
of transportation, and with what capital—what we might call the
m a c r o e c o n o m i c f e a t u r e s o f t h e c o m m e r c i a l l a w — w e r e o u t o f
provincial control, being conceived as matters of imperial policy.
Imperial limitations on trade could not prevent illegal trade—the
e n f o r c e m e n t m a c h i n e r y w a s m u c h t o o w e a k — b u t t h e y c o u l d
force important segments of commercial life out of the ken of the
l e g a l s y s t e m . T h i s p r o c e s s i n t r o d u c e d d i s t o r t i o n s a n d
inflexibilities familiar to anyone who has studied or experienced
the effects of such “black market” or “underground” economies
in other contexts.  Imperial limitations on local monetary policy
d e c i s i v e l y a f f e c t e d t h e p a y m e n t s y s t e m . P r e n n i a l s h o r t a g e o fe
currency determined the rules in good times; credit famines and
cascading bouts of destructive debt litigation afflicted the system
in bad ones.

Imperial macroeconom i c s h a d p o s i t i v e a s w e l l a s n e g a t i v e
e f f e c t s o n t h e l e g a l s y s t e m . C o m m e r c e r a i d i n g w a s t h e m o s t
i m p o r t a n t s p e c u l a t i v e a c t i v i t y o f t h e c i t y b e f o r e 1 7 6 3 , a s l a n d
s p e c u l a t i o n w a s a l w a y s t h e a c c e l e r a t o r o f g r o w t h i n t h e
hinterland. The replacement of trade and conspiracy with pirates
in the late seventeenth century by investment in privateering in
t h e e i g h t e e n t h w a s a n e n t i r e l y p o s i t i v e d e v e l o p m e n t . I t i s t o o
c y n i c a l t o s e e p r i v a t e e r i n g a s m e r e l y p i r a c y u n d e r a fl a g o f
c o n v e n i e n c e ; t h e d i s t i n c t i o n i s p r e c i s e l y t h e e x t e n s i o n o f
adjudication to a forum previously governed entirely by violence.
T h e w a r t i m e fl o o d s o f V i c e - A d m i r a l t y l i t i g a t i o n i n N e w Y r ko
stood precisely for that proposition.

T h e p a r a d o x i n h i b i t i n g s e t t l e m e n t o f N e w Y r k ’ s c o m -o
m e r c i a l l a w w a s t h a t t h e p r o fi t a b l e e l e m e n t s o f t h e p e a c e t i m e
trade were never as legal as privateering. Thus in one sense, at
the macroeconomic level, the legal system did not in the slightest
conform to the reality of the city’s trade. But debts contracted in
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t h e i l l egal trade with H o l l a n d h a d t o b e c o l l e c t e d i n N e w Y r k ,o
and sight drafts paid whatever the transaction in Cura ̧  ao that layc
behind them; thus at another level, where the state intervened to
see that people kept their promises, the system of commercial law
had to respond to the full range of commercial activity.  Thus the
macroeconomic and microeconomic sides of the commercial law
w e r e m a d e i n t w o d i f f e r e n t l e g i s l a t u r e s , r e s p o n s i v e t o t w o
d i f f e r e n t e c o n o m i c c o n s t i t u e n c i e s , a n d w e r e a d m i n i s t e r e d i n
largely separate fora.  Settlement was never fully consummated,
and instability, even dissolution, were constant possibilities.

F u n d a m e n t a l l y , t h e l e g a l s y s t e m o f E m p i r e w a s t h e p r o b -
l e m . T h e l e g a l s t r u c t u r e w i t h i n w h i c h p r o v i n c i a l N e w Y r k e r so
acted was ill-designed to meet the realities of their economic and
p o l i t i c a l e x i s t e n c e . T h e I m p e r i a l f e d e r a t i o n e s t a b l i s h e d a
continental Vice-Admiralty Court in Halifax, in the hope that this
w o u l d p r o v i d e e f fi c i e n t , i f h a m - fi s t e d , e n f o r c e m e n t o f t h e t r a d e
a n d n a v i g a t i o n a c t s . B u t t h e a c t s w e r e i n i m i c a l t o A m e r i c a n
e c o n o m i c w e l f a r e , a n d t h e E m p i r e p r o v i d e d n o e q u i v a l e n t l y
specialized tribunal helpful in resolving inter-colonial commercial
disputes between individuals.  No legal authority existed capable
of or interested in regulating the money supply in response to the
a c t u a l c o n d i t i o n s o f t r a d e i n N o r t h A m e r i c a . I m p e r i a l p o l i c y ,
founded on the interests of metropolitan creditors, inhibited the
d e v e l o p m e n t o f l e g a l m e c h a n i s m s t o c o p e e f f e c t i v e l y w i t h
i n s o l v e n c y i n t h e c o m m e r c i a l c r e d i t s y s t e m . L a t e r , i n f o r m i n g
a n o t h e r f e d e r a t i o n , l a w y e r s f r o m N e w Y r k a n d o t h e r p a r t s o fo
N o r t h A m e r i c a a c q u a i n t e d w i t h t h e s e a n d o t h e r l e g a l
inadequacies of the Empire would try to rectify them.

B e c a u s e N e w Y r k e r s s a w t h e m s e l v e s a s p a r t o f a f e d e r a lo
legal order, with their own system of provincial law, separation of
t h a t s y s t e m f r o m t h e E m p i r e d i d n o t r e q u i r e t h e c r e a t i o n o f a n
entirely new legal order. P litical revolution might be happeningo
a r o u n d t h e m , b u t N e w Y r k ’ s i n d e p e n d e n t l e g i s l a t u r e s i n i t i a l l yo
behaved as though the primary land law change necessary was to
m a k e q u i t r e n t s p a y a b l e t o “ N e w Y r k S t a t e ” r a t h e r t h a n “ t h eo
Crown.” Experience had shown, however, that the domestic legal
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s y s t e m w a s d e p e n d e n t on the enclosing Imperial context . N e w
Y rkers had never seen their legal system as existing outside theo
s t r u c t u r e o f a federal Empire. Nor did they start to do so af t e r
1776. After a beaten Empire evacuated New Y rk City in 1783—o
signific a n t l y t h e fi n a l a c t o f t h e e n t i r e c o n t i n e n t a l u p r i s ing—the
problem became the terms of a new imperial federation.

That new federation had a different geographic orientation.
Its center of gravity lay to the W st, through the Mohawk V lley,e a
down to the lakes, to the Ohio, the Illinois, and ultimately to the
great river that flowed through the arch of the continent. There
l a y t h e r i c h e s t t e m p e r a t e a g r i c u l t u r a l l a n d o n t h e g l o b e , w h o s e
p r o d u c t s w o u l d t r a v e l s o u t h t o N e w O r l e a n s , s o l d t o p a y f o r
European goods landed at New Y rk and other Atlantic ports ando
fl o ated west on the rivers that came down from t h e m o u n t a i n s .
S e t t l e m e n t o f t h e n e w l a n d w o u l d s o o n b e g i n , a n d w i t h
s e t t l e m e n t o f l a n d c o m e s s e t t l e m e n t o f l a w . A n e w c o u n t r y
meant, at the last, a new empire, a Union, and a new federal law.
T h e l a w w o u l d b e n e w , b e c a u s e t h e c o n d i t i o n s w o u l d b e n e w ,
and it would be old, because the settlers wanted to live as they
r e m e m b e r e d — o r h o ped, or wished—that they had liv e d b e f o r e .
T h e y r e m e m b e r e d h o w t o m a k e a p r o m i s s o r y n o t e , h o w t o
prosecute a thief, how to leave the farm to your son. They knew
t h a t t h e r e w a s n o r i g h t w i t h o u t a r e m e d y , a n d t h a t n o m a n
s h o u l d b e f o r c e d t o h i s t r i a l b u t b e f o r e a j u r y o f h i s n e i g h b o r s .
Someday they might remember that theirs was too pure an air for
slaves to breathe in.

But all this was yet to be, in 1770, in His Majesty’s Province
o f N e w Y r k . T n y e a r s o f h a r d t i m e s h a d f r a y e d t h e f a b r i c o fo e
p r o v i n c i a l l i f e . T h e l a w s e e m e d n o t j u s t u n s e t t l e d , b u t a c t i v e l y
e n d a n g e r e d . I n c i t y a n d c o u n t r y b o t h , t h e b a s i c n e e d s f o r
j u s t i c e — t o k n o w w h e r e o n e ’ s l a n d l i e s , t o d o b u s i n e s s w i t h
confidence, to be secure against lawless violence, to have trust in
t h e c o u r t s t o p r o t e c t a g a i n s t p u b l i c t y r a n n y a n d p r i v a t e
d o m i n a t i o n — w e r e l e s s a n d l e s s a d e q u a t e l y m e t . G o v e r n m e n t
itself was threatened; there had been treason prosecutions. The
Att o r n e y - G e n e r a l , J o h n T b o r K e m p e , had brought them. Nowa



he was thinking about a bill of exchange, executed in the Illinois
country. The settlement of the law began again.
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Notes on Sources and Methods

___________________________________________________________

The footnotes in the preceding chapters identify the location
o f e v e r y d o c u m e n t q u o t e d o r r e l i e d u p o n , a n d t h e s e c o n d a r y
literature of greatest utility in dealing with points immediately at
i s s u e . A m o r e g e n e r a l s u r v e y o f t h e p r i m a r y a n d s e c o n d a r y
l i t e r a t u r e t h a t c o n t r i b u t e d t o t h e f o r m a t i o n o f t h e i d e a s a n d
interpretations presented has been postponed to this point, in the
i n t e r e s t o f l e a v i n g t h e h i s t o r i c a l n a r r a t i v e a s u n c l u t t e r e d a s t h e
c i r c u m s t a n c e s w o u l d p e r m i t . B e l o w I d e s c r i b e t h e m a j o r
c o l l e c t i o n s o f p r i m a r y s o u r c e s , p r i n t e d a n d u n p r i n t e d , a r o u n d
w h i c h m y s t u d y h a s b e e n c o n d u c t e d , a l o n g w i t h s o m e o f t h e
essential secondary literature for scholars in the area. I have also
included some description of methodolo g i c a l decisions affecting
the contours of the project.
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I.  Primary Sources

A.  Printed Sources

Although the historian’s task in dealing with the history of
c o l o n i a l N e w Y r k i s c o m p l i c a t e d i n m a n y r e s p e c t s b y t h eo
b y z a n t i n e r a m i fi c a t i o n s o f p r o v i n c i a l p o l i t i c a l l i f e , i t i s
i m m e a s u r a b l y s i m p l i fi e d b y t h e c a r e f u l e d i t i n g o f t h e b a s i c
d o c u m e n t a r y r e c o r d o f i n s t i t u t i o n a l a n d p o l i t i c a l d e v e l o p m e n t
that occurred broadly between 1850 and 1900, largely under the
d i r e c t i o n o f E d w a r d B . O ’ C a l l a g h a n a n d B e r t h o l d F e r n o w .
Without their patient and scrupulous compilation of documents
located in both North America and W stern Europe, studies suche
as the present one would be quite literally impossible.

O f a l l t h e i r c o m b i n e d o u t p u t , t h e m o s t i m p o r t a n t s i n g l e
compilation of sources is Documents Relative to the Colonial History
of the State of New Y rk, cited in the text as NY Col Docs, edited byo
O ’ C a l l a g h a n w i t h c o n t r i b u t i o n s b y F e r n o w i n 1 5 v o l u m e s ,
p u b l i s h e d 1 8 5 3 - 8 7 . F r t h e l e g a l h i s t o r i a n , F e r n o w ’ s e d i t i o n o fo
The Colonial Laws of New Y rk from the Y ar 1664 to the Revolution, 5o e
vols., Albany, 1894, cited in the text as NY Col Laws, is perhaps
e q u a l l y i m p o r t a n t . D e s p i t e a m e r e h a n d f u l o f o m i s s i o n s ,
Fernow’s is probably the finest compilation of colonial statutes for
any of the British North American systems.  F r the period beforeo
1664, and the brief Dutch reoccupation in 1673-74, O’Callaghan’s
1 8 6 8 e d i t i o n o f t h e L a w s a n d O r d i n a n c e s o f N e w N e t h e r l a n d a n d
Fernow’s 1897 edition of the Records of New Amsterdam, 1653-1674,
i n 7 v o l u m e s , a r e i n d i s p e n s a b l e . O ’ C a l l a g h a n ’ s D o c u m e n t a r y
History of the State of New Y rk, 4 vols., published 1849-51, containso
additional useful matter.
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In additi o n t o t h e f o r m a l l e g i s l a t i v e o u t p u t o f t h e c olonial
Assembly, captured in NY Col Laws, the Journal of the V tes ando
Proceedings of the General Assembly of the Colony of New Y rk, vols.o
1-2, and the Journal of the Legislative Council of t h e C o l o n y o f N e w
Y r k , 1 6 9 1 - 1 7 7 5 , 2 v o l s . , 1 8 6 1 , a r e o f g r e a t i m p o r t a n c e . V i c t o ro
P a l t s i t s ’ e d i t i o n o f t h e M i n u t e s o f t h e E x e c u t i v e C o u n c i l o f t h e
Province of New Y rk, 1668-1673, 2 vols., 1910, reprints one extanto
s e r i e s o f t h e s e r e c o r d s , b u t m o r e u s e f u l i s B e r t h o l d F e r n o w ’ s
C a l e n d a r o f C o u n c i l M i n u t e s , 1 6 6 8 - 1 7 8 3 , 5 8 N Y S t a t e L i b . B u l l . ,
1902, reprinted 1987.

T h e e q u i v a l e n t c e n t r a l s o u r c e s f o r t h e l e g i s l a t i v e a n d
a d m i n i s t r a t i v e a c t i v i t y o f N e w Y r k C i t y ’ s c o l o n i a l g o v e r n m e n to
are contained in Minutes of the Common Council of the City of New
Y r k , 1 6 7 5 - 1 7 7 6 , 8 v o l s . , 1 9 0 5 . T h e A l b a n y C o m m o n C o u n c i lo
records are almost completely collected in Joel Munsell’s Annals of
A l b a n y , 1 0 v o l s . , 1 8 5 0 - 5 9 . P r i n t e d r e c o r d s o f l o c a l g o v e r n a n c e
outside these confines are predictably less consis t e n t , b o t h a s to
c o v e r a g e a n d e d i t o r i a l q u a l i t y . L o n g I s l a n d l o c a l i t i e s h a v e i n
general received closer and more successful attention, particularly
in the Oyster Bay T wn Records, 1653-1704, 2 vols., 1916-24, and theo
R e c o r d s o f t h e T w n s o f N o r t h a n d S o u t h H e m p s t e a d , L o n g I s l a n d ,o
N . Y . , 5 v o l s . , 1 8 9 6 - 1 9 0 1 , c o v e r i n g t h e y e a r s 1 6 5 4 - 1 7 7 7 . M e n t i o n
s h o u l d a l s o b e m a d e o f t h e R e c o r d s o f t h e T w n o f B r o o k h a v e n … ,o
v o l . 1 [ 1 6 5 5 - 1 7 9 8 ] , 1 8 8 0 ; H u n t i n g t o n T w n R e c o r d s , 3 v o l s . , 1 8 8 7 ;o
a n d R e c o r d s o f t h e T w n o f E a s t h a m p t o n … , 5 v o l s . , 1 8 8 3 - 1 9 0 5 ,o
though I have found them less helpful.

In addition to sources printed in full, I have of course relied
heavily on the calendars of English historical documents used by
all historians of colonial America, particularly the Calendar of State
P pers, Colonial Series, America and W st Indies, and Acts of the Privya e
C o u n c i l , C o l o n i a l S e r i e s . T h e C a lendar o f H i s t o r i c a l M a n u s c r i p t s i n
the Office of the Secretary of State, Albany, New Y rk, P rt II: Englisho a
Manuscripts, 1664-1776, published under O’Callaghan’s direction
i n 1 8 6 6 , a n d t h e C a l e n d a r o f N e w Y r k C o l o n i a l C o m m i s s i o n s ,o
1680-1770, published by the New-Y rk Historical Society in 1929,o
are also invaluable.
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F r the legal historian, the printed court records also offero
significant assistance, though with substantial reservations. The
P r o c e e d i n g s o f t h e G e n e r a l C o u r t o f A s s i z e s , 1 6 8 0 - 8 2 , N e w - Y r ko
Historical Society Collections 1912, along with the Minutes of the
S u p r e m e C o u r t o f J u d i c a t u r e , A p r i l 4 , 1 6 9 3 t o A p r i l 1 , 1 7 0 1 , i n t h e
same volume, and P ul Hamlin’s and Charles Baker’s superbly-a
e d i t e d m i n u t e s f o r t h e p e r i o d 1 6 9 1 - 9 2 a n d 1 7 0 1 - 0 4 , i n N Y H S
C o l l s 1 9 4 6 ( r e p r i n t e d 1 9 5 9 , w i t h I n t r o d u c t i o n v o l u m e , a n d
Biographies and Index) are the only printed series of minutes for
the highest common-law court of the province. F r the Mayor’so
C o u r t o f N e w Y r k C i t y , R i c h a r d M o r r i s ’ s S e l e c t e d C a s e s o f t h eo
M a y o r ’ s C o u r t o f N e w Y r k C i t y , 1 6 7 4 - 1 7 8 3 , 1 9 3 5 , c o n t a i n s m u c ho
useful material, but Morris’ principles of selection do not result in
a representative depiction.  Kenneth Scott’s Minutes of the Mayor’s
Court of New Y rk, 1674-1675, 1983, provides a faithful edition ofo
one volume of minutes.  F r both the provincial Supreme Courto
and the Mayor’s Court, only the manuscript minutes themselves,
described below, proved sufficient for this study’s purposes. The
r e p o r t s o f N e w Y r k ’ s V i c e - A d m i r a l t y a r e s a t i s f a c t o r i l y e d i t e do
and introduced by Judge Charles Hough, in Reports of Cases in the
V i c e A d m i r a l t y o f t h e P r o v i n c e o f N e w Y r k a n d i n t h e C o u r t o fo
Admiralty of the State of New Y rk, 1715-1788, 1925.o

S o m e a d d i t i o n a l p r i n t e d r e c o r d s o f l o c a l c o u r t s d e s e r v e
m e n t i o n . T h e M i n u t e s o f t h e C o u r t o f S e s s i o n s ( 1 6 5 7 - 1 6 9 6 )
W stchester County, New Y rk, edited by Dixon Ryan F x, 1924, ine o o
fact contains the records of town courts 1657-1678/79, the Court
o f S e s s i o n s 1 6 8 7 - 8 8 , a n d t h e m i n u t e s o f G e n e r a l S e s s i o n s o f t h e
P e a c e 1 6 9 1 - 9 6 . T h e s e m a t e r i a l s a r e u s e f u l , a s c o v e r i n g a n
important period, though the editing is inferior, as to both textual
q u e s t i o n s a n d a n n o t a t i o n . T h e M i n u t e s o f t h e C o u r t o f A l b a n y ,
R e n s s e l a e r s w y c k a n d S c h e n e c t a d y , 1 6 6 8 - 8 5 , 3 v o l s . , 1 9 2 6 - 3 2 , e d i t e d
b y A . J . F . v a n L a e r , a l o n g w i t h h i s e d i t i o n o f t h e M i n u t e s o f t h e
C o u r t o f R e n s s e l a e r s w y c k , 1 6 4 8 - 1 6 5 2 , 1 9 2 2 , p r o v i d e e s s e n t i a l l y a l l
the relevant available material for the region in the period before
1691.
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P r i n t e d p r i m a r y s o u r c e s f r o m n o n - i n s t i t u t i o n a l c o n t e x t s
have also contributed profoundly to this research. Contemporary
pamphlets on legal and political subjects, reprinted in a variety of
c o n t e x t s , i n c l u d i n g t h e E a r l y A m e r i c a n I m p r i n t s , h a v e b e e n
consulted. Complete references to all such sources can be found
in the bibliography. Special mention should be made of Stanley
K a t z ’ s e d i t i o n o f J a m e s A l e x a n d e r ’ s 1 7 3 5 / 3 6 p a m p h l e t A B r i e f
Narrative of the Case and Trial of John P ter Zenger, Printer of the Newe
Y r k W e k l y J o u r n a l , 1 9 6 3 , a n d M i c h a e l K a m m e n ’ s a b s o l u t e l yo         e
i n d i s p e n s a b l e e d i t i o n o f W i l l i a m S m i t h , J r . ’ s T h e H i s t o r y o f t h e
Province of New-Y rk, 2 vols., 1972. The edition of The P pers of Siro a
William Johnson, 14 vols., 1921-65, by James Sullivan et al., is the
only contemporary source from which one can gain an educated
u n d e r s t a n d i n g o f I n d i a n r e l a t i o n s a n d t h e s t r a t e g i c s i t u a t i o n i n
r e l a t i o n t o N e w Y r k l a n d p o l i c y . T h e J o h n s o n P a p e r so
o c c a s i o n a l l y r a i s e d q u e s t i o n s f o r w h i c h t w o o t h e r e d i t i o n s o f
p a p e r s r e l a t e d t o I n d i a n r e l a t i o n s w e r e h e l p f u l : L a w r e n c e H .
Leder, The Livingston Indian Records, 16 6 6 - 1 7 2 3 , 1956; Charles H.
McIlwain, An Abridgment of the Indian Affairs … from the Y ar 1678e
to the Y ar 1751 by P t e r W r a x a l l , 1 9 1 5 . T h e N e w-Y rk Historicale e o
Society Collections, the annual publications series of the Society,
has for the past century reprinted material of the greatest interest,
including letter books (particularly those of Cadwallader Colden,
a n d , l e s s i n v o l u m e b u t e q u a l l y i n t e r e s t i n g i n c o n t e n t , J o h n
W t t s ) , a b s t r a c t s o f w i l l s , t a x l i s t s , a n d o t h e r e s s e n t i a l s o u r c e s .a
Individual citations to documents in the Collections can be found
in the text.

B.  Manuscript Sources

V st as the achievements of past compilers and editors are,a
n o s t u d y o f t h i s k i n d c a n b e c a r r i e d o n s o l e l y f r o m t h e p r i n t e d
sources. The available body of manuscript material is extensive,
a n d n o v a l u e w o u l d i n h e r e i n a l i s t o f m a n u s c r i p t s c o n s u l t e d
without consequence for my inquiry.  Like all other toilers in the
v i n e y a r d , I h a v e p r o fi t e d f r o m t h e e x h a u s t i v e l a b o r s l e a d i n g t o
Evarts Greene and Richard Morris, A Guide to the Principal Sources
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for Early American History (1600-1800) in the City of New Y rk, 2do
ed., 1953.  I have drawn upon additional collections located at the
L i b r a r y o f C o n g r e s s , Y l e U n i v e r s i t y , t h e S l e e p y H o l l o wa
Restorations Library, and the Franklin Delano Roosevelt Library,
i n addition to the governmental repositories in N a s s a u , S u f f o l k ,
W s t c h e s t e r , D u t c h e s s , a n d C o l u m b i a c o u n t i e s , t h e N e w Y r ke o
S t a t e L i b r a r y , a n d t h e P u b l i c R e c o r d s O f fi c e i n L o n d o n . T h e
p r i m a r y c o l l e c t i o n s a r e d i s c u s s e d b e l o w ; c i t a t i o n s t o t h e o t h e r
sources quoted from or relied upon are found in the footnotes.

There are two major categories of manuscript sources upon
which I have primarily relied:  court records and lawyer practice
fi l e s . A s I h a v e a l r e a d y i n d i c a t e d , s o m e v a l u a b l e e d i t i n g o f
c o l o n i a l c o u r t r e c o r d s f o r p u b l i c a t i o n h a s o c c u r r e d . B u t t h e
p u b l i c a t i o n h a s n e c e s s a r i l y b e e n e x e m p l a r y r a t h e r t h a n
comprehensive. The state of the manuscript minutes, at least for
major fora of provincial justice, are quite good. F r the Supremeo
C o u r t , a f t e r t h e l a s t p u b l i s h e d s e r i e s , e n d i n g i n 1 7 0 4 , w e h a v e
e i t h e r r o u g h o r e n g r o s s e d m i n u t e s f o r t h e r e m a i n d e r o f t h e
colonial period, excepting only the years 1715-22 and 1740-49.  I
h a v e u s e d b o t h t h e o r i g i n a l m a n u s c r i p t s a n d t h e m i c r o fi l m
l o c a t e d a t Q u e e n s C o l l e g e . T h e c o m p l e t e m i n u t e s o f t h e N e w
Y r k C i t y M a y o r ’ s C o u r t , l a r g e l y i n e n g r o s s e d f o r m i n c l u d i n go
t r a n s c r i p t i o n o f p l e a d i n g s , h a v e b e e n r e a d a t t h e N e w Y r ko
C o u n t y H a l l o f R e c o r d s . I h a v e a l s o c o n s u l t e d , m u c h l e s s
c o m p r e h e n s i v e l y , t h e M i n u t e s o f t h e C o u r t o f A s s i z e s , 1 6 6 5 - 7 2
(NYSL), and the surviving minutes of the General Sessions of the
P ace for New Y rk, Queens, and Richmond counties, located ine o
t h e r e s p e c t i v e c l e r k s ’ o f fi c e s . F r a g e n e r a l d i s c u s s i o n o f t h eo
methods found most promising in the treatment of these sources,
s e e t h e N o t e o n C o u r t R e c o r d s , b e l o w . I n a d d i t i o n t o t h e s e
r e c o r d s , I h a v e a l s o r e a d t h e r e c o r d s o f t h e a p p e l l a t e l i t i g a t i o n
f r o m N e w Y r k b e f o r e t h e P r i v y C o u n c i l . T h e s e q u a s i - j u d i c i a lo
records are located in the Chancery Lane Public Records Office, in
series PC 1, registered in PC 2.

The reader familiar only with the printed sources is likely to
m i s j u d g e t h e i m p o r t a n c e o f p r a c t i c e r e c o r d s . W h a v e o n ee
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s p l e n d i d e x e m p l a r i n J u l i u s G o e b e l a n d J o s e p h S m i t h ’ s , L a w
Practice of Alexander Hamilton, 4 vols., 1969-72, which makes clear
what these sources at their best can teach us.  But it is the breadth
of these materials, as well as the pinnacles seen in the Hamilton
c o l l e c t i o n , t h a t m a k e s s u c h s o u r c e s p a r t i c u l a r l y u s e f u l . I h a v e
e x t e n s i v e l y c o n s u l t e d t h e p r a c t i c e p a p e r s o f J a m e s A l e x a n d e r
( N Y H S ) , J o h n C h a m b e r s ( N Y S L ) , J a m e s D u a n e ( N Y H S ) , D a n i e l
Horsmanden (NYHS), Samuel Jones (NYPL), John T bor Kempea
( N Y H S ) , W i l l i a m L i v i n g s t o n ( N Y P L & N Y S L ) , J o h n M c K e s s o n
( N Y H S ) , J o s e p h M u r r a y ( C o l u m b i a U n i v e r s i t y ) , a n d W i l l i a m
Smith, Jr. (NYPL).  Those wishing to consult these papers at their
m o s t u s e f u l s h o u l d r e v i e w W i l l i a m S m i t h , J r . ’ s S u p r e a m C o u r t
R e g i s t e r , a n d J o h n T b o r K e m p e ’ s l a w s u i t fi l e s . I n b o t h , t h ea
o r g a n i z a t i o n o f a n e i g h t e e n t h - c e n t u r y l a w y e r ’ s m i n d c a n b e
glimpsed in the methodical record of his professional habits. The
s y s t e m a t i c u s e s o f p r a c t i c e p a p e r s a r e d i s c u s s e d i n t h e N o t e o n
Court Records, below.

I n a d d i t i o n t o t h e s e t w o m a j o r c a t e g o r i e s o f m a n u s c r i p t
s o u r c e s , o t h e r c o l l e c t i o n s s h o u l d b e b r i e fl y n o t e d . F l l o w i n go
suggestions made in the work of Sung Bok Kim, I have consulted
t h e L i v i n g s t o n M a n o r P a p e r s , N Y H S ; t h e R e n s s e l a e r s w y c k
Manuscripts, NYSL; the Cortlandt Manor P pers, NYHS; and thea
Philipsburgh Manor P pers, Sleepy Hollow Restorations Library,a
t o l e a r n a b o u t l e a s i n g p r a c t i c e s i n t h e m a n o r s . T h e W n d e l le
F m i l y P p e r s , N Y P L , c o n t a i n i n g a n i n v a l u a b l e s e r i e s o f f a m i l ya a
b u s i n e s s c o r respondence from 1682 to t h e e n d o f t h e p r o v i n c i a l
p e r i o d , e d u c a t e d m e i n c o m m e r c i a l c o n v e n t i o n s . D o c u m e n t s
c o n c e r n i n g R o b e r t L i v i n g s t o n ’ s c l a i m a g a i n s t t h e S t a t e o f
M a s s a c h u s e t t s , in the Sti r l i n g P p e r s , N Y H S , a n d t h e B o u n d a r ya
P pers, NYHS, provided views of the evolution of the New Y rk-a o
Massachusetts boundary controversies in the 1750s and again in
the 1770s.
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II.  Secondary Sources

The published secondary literature on colonial New Y rk is,o
o f c o u r s e , i m m e n s e , a n d e v e n t h e s p e c i a l i s t ’ s k n o w l e d g e
decreases, with disconcerting predictability, as the square of one’s
distance from one’s own specialization.  My goal in this work has
b e e n t o e x p l a i n t h e i m p i n g e m e n t o f f o r c e s a n d p h e n o m e n a
external to the legal system on its development, and I have used
t h i s i m m e n s e s e c o n d a r y l i t e r a t u r e t o c l a r i f y w h a t t h e s o u r c e s
within the legal system seemed to be telling me.  Though there is
n e c e s s a r i l y a r e c i p r o c a l r e l a t i o n s h i p b e t w e e n t h e c o n c e p t i o n s
a c q u i r e d f r o m s e c o n d a r y s o u r c e s a n d t h e p r i m a r y m a t e r i a l s o f
one’s own investigation, I have tried to steer clear of controversies
b e t w e e n w r i t e r s w h e r e e n g a g e m e n t w o u l d h a v e s e r v e d n o
purpose in clarifying my own narrative, or would have cluttered
m y a c c o u n t w i t h d i s t r a c t i n g c o n t r o v e r s y I w a s i n n o p o s i t i o n
authoritatively to resolve. Where secondary accounts disagreed
on issues of concern to me, I h a v e r e a d t h e p r i m a r y s o u r c e s on
w h i c h t h e c o n t e n d i n g p a r t i e s b a s e d t h e i r v i e w s , t o t h e e x t e n t
practicable (most often only a small fraction of the work done by
t h e w r i t e r s t h e m s e l v e s ) , a n d h a v e d r a w n m y o w n p r o v i s i o n a l
c o n c l u s i o n s . A s p e c i a l c a s e a r i s e s i n t h e t r e a t m e n t o f t h e
secondary literature on the law of crime and criminal procedure
in colonial New Y rk, which is fully discussed in the footnotes too
C h a p t e r 4 . B e l o w I d i s c u s s o n l y t h o s e w o r k s w h o s e i n fl u e n c e
o v e r m y o w n a c c o u n t i s n o t f u l l y r e fl e c t e d i n t h e f o o t n o t e s
identifying precise contributions.

I n M i c h a e l K a m m e n ’ s C o l o n i a l N e w Y r k , 1 9 7 5 , w e h a v e ao
basic general history of the province, adequate to the needs of the
student and efficient in the delineation of the basic patterns of life
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a n d s o c i a l c h a n g e . B u t K a m m e n i s r e l u c t a n t t o e s s a y m u c h
commentary on legal phenomena.  Where he does so, his source
i s l i k e l y t o b e t h e h i s t o r y o f W i l l i a m S m ith, Jr., which Kammen
h i m s e l f b r i l l i a n t l y e d i t e d f o r r e p u b l i c a t i o n , a s n o t e d a b o v e . To
Smith we both owe a fundamental debt, for without his trenchant
eye for political detail, attached to the brain of one of the canniest
lawyers in the province’s history, we would miss altogether some
of the most revealing clues to the nature of legal development in
New Y rk. A valuable physical history of New Y rk City, alongo o
w i t h m u c h e l s e o f a r i c h n e s s i n c o m m u n i c a b l e i n s u m m a r y , i s
found in I.N. Phelps Stokes, The Iconography of Manhattan Island,
1498-1909, 6 vols., 1915-28. Arthur P terson & George Edwards,e
N e w Y r k a s a n E i g h t e e n t h C e n t u r y M u n i c i p a l i t y , 1 9 1 7 , p r o v i d e s ao
w o r k a b l e b a s i c d e l i n e a t i o n o f t h e C i t y ’ s i n s t i t u t i o n s o f p o l i t i c a l
and social life. Such works teach us what we soon feel we always
knew, and no amount of praise adequately captures their value.

A similarly profound debt to the great institutional histories
o f t h e fi r s t B r i t i s h E m p i r e s h o u l d a l s o b e a c k n o w l e d g e d h e r e .
H e r b e r t L . O s g o o d , T h e A m e r i c a n C o l o n i e s i n t h e S e v e n t e e n t h
Century, 3 vols., 1904, and, to a lesser extent, Herbert L. Osgood,
T h e A m e r i c a n C o l o n i e s i n t h e E i g h t e e n t h C e n t u r y , 4 v o l s . , 1 9 2 4 ,
remain essential to any historian of British North America.  This is
a l l t h e m o r e t r u e o f C h a r l e s M . A n d r e w s , T h e C o l o n i a l P r i o d o fe
A m e r i c a n H i s t o r y, 4 vols., 1934, and the great masterp i e c e o f t h e
s o - c a l l e d “ I m p e r i a l S c h o o l , ” L a w r e n c e H . G i p s o n , T h e B r i t i s h
E m p i r e b e f o r e t h e A m e r i c a n R e v o l u t i o n , 1 5 v o l s . , 1 9 3 6 - 7 0 . I t i s a n
i n d i c a t i o n o f c o n t e m p o r a r y a c a d e m i c f a s h i o n t h a t i t i s s t i l l
considered necessary to list these works in bibliographies, but a
r e a d i n g o f t h e c u r r e n t s e c o n d a r y l i t e r a t u r e o f t e n l e a d s m e t o
q u e s t i o n w h e t h e r t h e s e m o n u m e n t s o f h i s t o r i c a l e n t e r p r i s e a r e
read quite as often as they are cited. One of the primary themes
o f m y o w n s t u d y , a s I s e e i t , i s t h e i m p o s s i b i l i t y o f
comprehending the development of a “colonial” legal system, as
that term is used to describe British North America before 1776,
without mastering the history written by these great men.
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T h e p o l i t i c a l h i s t o r y o f p r o v i n c i a l N e w Y r k i s b o t ho
f e r o c i o u s a n d f e r o c i o u s l y c o m p l e x . T h e s i n g l e m o s t v a l u a b l e
guide is P tricia U. Bonomi, A F ctious P ople: P litics and Society ina a e o

 C o l o n i a l N e w Y r k , 1 9 7 1 . M e n t i o n s h o u l d a l s o b e m a d e o f t h eo
remarkable doctoral dissertation of Beverly McAnear, “P litics ino
P r o v i n c i a l N e w Y r k , 1 6 8 9 - 1 7 6 1 , ” u n p u b . P h . D . d i s s . , S t a n f o r do
University, 1935. F r the period between the Conquest and theo
e n d o f t h e p o s t - L e i s l e r i a n f a c t i o n a l c o n fl i c t , w e h a v e s e v e r a l
c o m p r e h e n s i v e a n d v a l u a b l e s t u d i e s , i n c l u d i n g R o b e r t R i t c h i e ,
T h e D u k e ’ s P r o v i n c e : A S t u d y o f N e w Y r k P l i t i c s a n d S o c i e t y ,o o
1664-1691, 1977; Thomas J. Archdeacon, New Y rk City, 1664-1710:o
Conquest and Change, 1976; and Jerome Reich, Leisler’s Rebellion: A
Study of Democracy in New Y rk, 1664-1720, 1953.o

The later political history of the province seems to present
that pattern of fl u i d f a c t i o n a l i sm without substantial ideological
c o n t e n t b e l o v e d o f t h e h i s t o r i a n s w h o h a v e f o l l o w e d t h e
promptings of Sir Lewis Namier.  In Stanley N. Katz, Newcastle’s
N e w Y r k : A n g l o - A m e r i c a n P l i t i c s , 1 7 3 2 - 1 7 5 3 , 1 9 6 8 , w e h a v e ao o
compellingly successful attempt to apply both Namier’s methods
a n d h i s m a t e r i a l s t o t h e i l l u m i n a t i o n o f t h e p r o v i n c i a l p o l i t i c a l
scene; I have derived some additional profit from the associated
conceptions presented more generally in Alison G. Olson, Anglo-
A m e r i c a n P l i t i c s 1 6 6 0 - 1 7 7 5 : T h e R e l a t i o n s h i p b e t w e e n P l i t i c s i no o
England and Colonial America, 1973.   P rhaps it is as a consequencee
of this underlying condition of New Y rk’s political history thato
so much of the best description is to be found in the biographical
m o d e , i n w h i c h t h e c o n c e p t u a l p r o b l e m s c a n b e s u b o r d i n a t e d
( p e r h a p s o n e m i g h t s a y , e v a d e d ) i n d e f e r e n c e t o t h e o r d i n a r y
c o n v e n t i o n s o f b i o g r a p h i c a l n a r r a t i o n . A m o n g t h e w o r k s
p r o v i d i n g i n d i s p e n s a b l e i n t e r p r e t a t i o n s o f p e r i o d s i n N e w Y r ko
politics within a biographical framework are: Lawrence H. Leder,
R o b e r t L i v i n g s t o n , 1654-1728, and the P litics o f C o l o n i a l N e w Y r k ,o o
1 9 6 1 ; M a r y L o u L u s t i g , R o b e r t H u n t e r , 1 6 6 6 - 1 7 3 4 : N e w Y r k ’ so
Augustan Statesman,1983; Alice M. Keys, Cadwallader Colden, 1906;
E u g e n e R . S h e r i d a n , L e w i s M o r r i s , 1 6 7 1 - 1 7 4 6 : A S t u d y i n E a r l y
American P litics, 1981.o
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T h e p a r t i c u l a r r o l e o f R o y a l p r e r o g a t i v e i n N e w Y r ko
p o l i t i c s h a s a t t r a c t e d u s e f u l , t h o u g h c o n c e p t u a l l y d i v e r g e n t
attention in two influential articles: Carole Shammas, Cadwallader
C o l d e n a n d t h e R o l e o f t h e K i n g ’ s P r e r o g a t i v e , N . - Y . H i s t . S o c . Q .
53:103-26, 1969; and Rex M. Naylor, The Royal Prerogative in New
Y r k , 1 6 9 1 - 1 7 7 5 , N Y H i s t . 5 : 2 2 1 - 5 5 , 1 9 2 4 , a l o n g w i t h E u g e n eo
Sheridan’s biography of Lewis Morris.

I have profited from the recurrent interest in the machinery
o f p o l i t i c s i n p r o v i n c i a l N e w Y r k , t h o u g h s u c h c o n c e r n s a r eo
r a t h e r d i s t a n t f r o m m y o w n . C a r l L . B e c k e r ’ s T h e H i s t o r y o f
P l i t i c al P rties in the Province of New Y rk, 1760-1776, 190 9 , r e p r .o a o

 1 9 6 8 , r e m a i n s a u s e f u l a c c o u n t , t h o u g h p r i m a r i l y f o c u s e d o n
e v e n t s I d o n o t c o n s i d e r . I h a v e f o u n d p a r t i c u l a r l y u s e f u l
N i c h o l a s V r g a , E l e c t i o n P r o c e d u r e s a n d P r a c t i c e s i n C o l o n i a l N e wa
Y rk, New Y r k H i s t . 4 1 : 2 4 9 - 7 7 , 1 9 6 0 , a n d B r u c e M . W i l kenfeld,o o
T h e N e w Y r k C i t y C o m m o n C o u n c i l , 1 6 8 9 - 1 8 0 0 , N e w Y r k H i s t .o o
5 2 : 2 4 9 - 7 4 , 1 9 7 1 . M e n t i o n s h o u l d a l s o b e m a d e o f t w o c l a s s i c
articles by Milton M. Klein, Democracy and P litics in Colonial Newo
Y rk, New Y rk Hist. 40:249-77, 1959, and P litics and P rsonalitieso o o e
in Colonial New Y rk, New Y rk Hist. 47:3-16, 1966.o o

T h i s p h a s e o f m y s t u d y o f N e w Y r k l e g a l h i s t o r y l a r g e l yo
terminates before the final crisis of the first British Empire. The
large literature on the coming of the Revolution tends, therefore,
t o a n e m p h a s i s a t c r o s s - p u r p o s e s w i t h m y o w n . A n e x c e p t i o n
should be made, however, for Edward Countryman, A P ople ine
Revolution: the American Revolution and P litical Society in New Y rk,o o
1760-1790, 1981, which has substantially informed my view of the
political climate between 1766 and 1770.

The Imperial strategic context of events in New Y rk, on theo
o t h e r h a n d , i s a m a t t e r o f c o n s t a n t i m p o r t a n c e t h r o u g h o u t m y
a c c o u n t ; o n e o f m y p r i m a r y p u r p o s e s h a s b e e n t o r e s t o r e t h i s
c o m p o n e n t t o v i s i b i l i t y , d e s p i t e t h e p r e s u m a b l y b e n i g n n e g l e c t
f r o m w h i c h i t h a s s u f f e r e d a t t h e h a n d s o f m o s t r e c e n t w r i t e r s .
No one working in the area can afford to ignore what is probably
t h e g r e a t e s t h i s t o r i c a l a c h i e v e m e n t b y a n A m e r i c a n w r i t e r —
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Francis P rkman’s France and England in North America, 16 vols.,a
1 8 5 1 - 9 2 — n o t w i t h s t a n d i n g w h i c h , i t i s m o r e t h a n s o m e t i m e s
done. Montcalm and W lfe, 2 vols., 1884, repr. 1 vol. 1962, remainso
unsurpassed in its account of the climactic confrontation between
t h e t w o E m p i r e s . V l u m e s I I I , V , V I , a n d V I I o f G i p s o n a r e o fo
equivalent importance for establishing the context of the colonial
w a r s in New Y r k . F r a n c i s J e n n i n g s , E m p i r e o f F r t u n e : C r o w n s ,o o
C o l o n i e s , a n d T r i b e s i n t h e S e v e n Y a r s W r i n A m e r i c a , 1 9 8 8 ,e a

 brilliantl y c u l m i n a t e s a series of recent studies of the social and
military history of the great mid-century confrontation. Robert E.
Z i e b a r t h , “ T h e R o l e o f N e w Y r k i n K i n g G e o r g e ’ s W r ,o a
1739-1748,” unpub. PhD. diss., New Y rk University, 1972, is theo
m o s t v a l u a b l e s t u d y o f t h i s p a r t i c u l a r p h a s e o f t h e I m p e r i a l
s t r u g g l e , w h i l e J o h n s o n G . C o o p e r , “ O s w e g o i n t h e F r e n c h -
E n g l i s h S t r u g g l e i n N o r t h A m e r i c a , 1 7 2 0 - 1 7 6 0 , ” u n p u b . D S S .
diss., Syracuse University, 1961, focuses attention usefully on one
of the geographical pivots of Imperial strategy.  An authoritative
b i o g r a p h y o f S i r W i l l i a m J o h n s o n i s s t i l l t h e m o s t i m p o r t a n t
m i s s i n g c o m p o n e n t o f o u r l i t e r a t u r e ; i n i t s a b s e n c e , I h a v e
s u p p l e m e n t e d m y r e a d i n g o f t h e Jo h n s o n p a p e r s w i t h J a m e s T .
F l e x n e r , M o h a w k B a r o n e t : S i r W i l l i a m J o h n s o n o f N e w Y r k , 1 9 5 9 ;o
and David S. McKeith, The Inadequacy of Men and Measures in
English Imperial History: Sir William Johnson and the New Y rko
P liticians, A Case Study, unpub. PhD. diss., Syracuse University,o
1971. It is appropriate here to insist once again on the importance
o f a b o o k g e n e r a l l y i g n o r e d b y p r o f e s s i o n a l h i s t o r i a n s , B e r n a r d
De V to, The Course of Empire, 1952.  Headstrong and idiosyncratico
though it is, De V to’s book establishes some primary themes ino
the his t o r y o f e x p l o r a t i o n a n d g r a nd strategy in North America
m o r e u s e f u l l y t h a n a n y o t h e r w o r k , a s w e l l a s p r o v i d i n g a
remarkable instance of historical writing as a literary genre.

As all are aware, the past three decades have been an era of
progress in social history, in many of its various forms.  Studies in
the colonial society of New Y rk have been legion, and only theo
m o s t i m p o r t a n t t o m y o w n s t u d y c a n b e n o t e d h e r e . I r a
R o s e n w a i k e , P p u l a t i o n H i s t o r y o f N e w Y r k C i t y , 1 9 7 2 , u s e f u l l yo o
supplements the classic work of Evarts B. Greene and Virginia D.
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Harrington, America n P p u l a t i o n b e f o r e t h e F e d e ral Census of 1790,o
1932, as does Robert V. W lls, The P pulation of the British Coloniese o

 in America before 1776, 1975.  The physical disposition of the City’s
p o p u l a t i o n h a s b e e n w e l l d e s c r i b e d i n C a r l A b b o t t , T h e
N e i g h b o r h o o d s o f N e w Y r k , 1 7 6 0 - 1 7 7 5 , N e w Y r k H i s t . 5 5 : 3 3 - 5 4 ,o o
1 9 7 4 , a n d , m o r e r e c e n t l y a n d c o m p r e h e n s i v e l y , i n N a n A .
Rothschild, New Y rk City Neighborhoods: The 18th Century, 1990.o

The politics and law of ethnic diversity in New Y rk are ao
c o n s t a n t t h e m e o f t h i s s t u d y , b u t w e h a v e l a c k e d a n y
c o m p r e h e n s i v e h i s t o r i c a l s o c i o l o g y o f e t h n i c t e n s i o n i n t h e
p r o v i n c i a l s o c i e t y . J o y c e D . G o o d f r i e n d , B e f o r e t h e M e l t i n g P t :o
S o c i e t y a n d C u l t u r e i n C o l o n i a l N e w Y r k C i t y , 1 6 6 4 - 1 7 3 0 , 1 9 9 2 , ao
t r u l y r e m a r k a b l e a n d g r o u n d - b r e a k i n g s t u d y , d o e s m u c h t o fi l l
the need, but it reached me too late for a full assimilation of the
many remarkable ideas and suggestions it contains.

T h e p r o b l e m o f i n t e r - e t h n i c r e l a t i o n s i n N e w Y r ko
n e c e s s i t a t e s a c l a r i fi c a t i o n c o n c e r n i n g m y u s e o f t h e t e r m
“ A n g l i c i z a t i o n ” i n r e f e r e n c e t o c h a n g e s i n s o c i a l o r g a n i z a t i o n ,
a n d p a r t i c u l a r l y t h e l e g a l s y s t e m o f t h e province, between 1664
a n d 1 7 0 0 . T h e t e r m h a s b e e n a d o p t e d i n t o t h e v o c a b u l a r y o f
E a r l y A m e r i c a n i s t s l a r g e l y t h r o u g h t h e i m m e n s e l y i n fl u e n t i a l
u n p u b l i s h e d d o c t o r a l d i s s e r t a t i o n o f J o h n M . M u r r i n , “ A n g l i -
c i z i n g a n A m e r i c a n C o l o n y : t h e T r a n s f o r m a t i o n o f P r o v i n c i a l
Massachusetts,” Y le University, 1966.  Murrin’s attention to thea
g e n e r a l m o v e m e n t t o i n c r e a s e c o n f o r m i t y w i t h E n g l i s h c u l t u r a l
n o r m s i n M a s s a c h u s e t t s d u r i n g a n d a f t e r t h e l a t e s e v e n t e e n t h
century resonates powerfully, as recourse to his work has shown,
w i t h o t h e r c o n t e m p o r a r y s o c i a l d e v e l o p m e n t s e l s e w h e r e i n
B r i t i s h N o r t h A m e r i c a . B u t t h e A n g l i c i z a t i o n o f M a s s a c h u s e t t s
described by Murrin is a process, simply put, of Anglicizing the
descendants of Englishmen. That was not the situation in New
Y r k . M u r r i n h a s e x p l o r e d t h e u t i l i t y o f h i s c o n c e p t o fo
Anglicization in New Y rk in two characteristically provocative,o
and unpublished, papers: “The P rils of Premature Anglicization:e
T h e D u t c h , t h e E n g l i s h , a n d L e i s l e r ’ s R e b e l l i o n i n N e w Y r k , ”o
1 9 6 8 ; a n d “ E n g l i s h R i g h t s a s E t h n i c A g g r e s s i o n : T h e E n g l i s h
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Conquest, the Charter of Liberties of 1683 and Leisler’s Rebellion
i n N e w Y r k , ” 1 9 7 3 . T h e b r i l l i a n c e o f t h e s e p a p e r s e s t a b l i s h e s ,o
rather than resolves, the important conceptual difference between
A n g l i c i z a t i o n i n N e w Y r k a n d i n M a s s a c h u s e t t s , a d i f f e r e n c eo
demonstrated by the analysis of Joyce D. Goodfriend, “’T o Greato
a Mixture of Nations’: The Development of New Y rk City Societyo
i n t h e S e v e n t e e n t h C e n t u r y , ” u n p u b . P h D . d i s s . , U n i v e r s i t y o f
California, Los Angeles, 1975.  P nding the conceptual unificatione
o f “ A n g l i c i z a t i o n ” a s a s o c i o l o g i c a l c o n c e p t m e a n i n g f u l
t h r o u g h o u t B r i t i s h N o r t h A m e r i c a , I b e l i e v e i t i s p r e f e r a b l e t o
a l l o w t h e t e r m a m e a n i n g l o c a l l y d e fi n e d . A n o t h e r i m p o r t a n t
instance of this approach is John D. Runcie, The Problem of Anglo-
American P litics in Bellomont’s New Y rk, WMQ 3d ser. 25:191-217,o o
1969.

A f r i c a n s l a v e r y i n N e w Y r k i s o f c o u r s e a c r i t i c a lo
c o m p o n e n t o f t h e p r o v i n c i a l s o c i a l h i s t o r y . T h e i n d i s p e n s a b l e
sources are Edgar J. McManus, A History of Negro Slavery in New
Y r k , 1 9 6 0 ; J a m e s G . L y d o n ,  N e w Y r k a n d t h e S l a v e T r a d e ,o o
1 7 0 0 - 1 7 4 4 , W M Q 3 d s e r . 3 5 : 3 7 5 - 9 4 , 1 9 7 8 ; a n d T h o m a s J . D a v i s ,
“ S l a v e r y i n C o l o n i a l N e w Y r k C i t y , ” u n p u b . P h D . d i s s . ,o
C o l u m b i a U n i v e s i t y , 1 9 7 4 . S o m e s u g g e s t i o n s t o w a r d s a l e g a l
history of slavery in New Y rk can be found in Edwin Olson, Theo
Slave Code in Colonial New Y rk, Jour. Negro Hist. 29:147-65, 1944.o
T h e s e c o n d a r y l i t e r a t u r e o n t h e s l a v e r e v o l t c r i s e s o f 1 7 1 2 a n d
1741 is cited and discussed in the footnotes to Chapter 4.

My study of the provincial land law depends critically upon
my interpretation of New Y rk’s land policy, both in its Imperialo
s t r a t e g i c a n d l o c a l s o c i a l c o n t e x t . A l t h o u g h t h e f o o t n o t e s t o
Chapter 3 fully indicate m y d e b t i n t h i s r e g a r d , n o o p p o r t u nity
should be lost to indicate the overwhelming importance of Sung
B o k K i m , L a n d l o r d a n d T n a n t i n C o l o n i a l N e w Y r k : M a n o r i a le o
S o c i e t y , 1 6 6 4 - 1 7 7 5 , 1 9 7 8 , w h i c h i s p r o b a b l y t h e m o s t i m p o r t a n t
single work on the history of colonial New Y rk to appear in theo
past quarter century. Kim’s ultimate conclusion, that the tenants
o f t h e H u d s o n R i v e r Va l l e y w e r e “ s i m p l y p e t t y l a n d e d
b o u r g e o i s ” i s n o t o n e I m y s e l f e n d o r s e , b u t h i s p r o d i g i o u s
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research in the manorial records, his reconstruction of the effects
of inter-colonial boundary conflicts on the destruction of stability
on the ground after 1750, and his effective demonstration of the
replacement of quasi-feudal by contractarian relations within the
m a n o r i a l s t r u c t u r e a r e a c h i e v e m e n t s o f t h e v e r y g r e a t e s t
significance, on which, without question, the validity of my own
interpretations depend.  In addition to Kim, I have profited from
t h e a n a l y s e s o f e x p a n s i o n i s t l a n d s p e c u l a t i o n a n d i t s e f f e c t o n
provincial politics of Ruth L. Higgins, Expansion in New Y rk, witho
E s p e c i a l R e f e r e n c e t o t h e E i g h t e e n t h C e n t u r y , 1 9 3 1 ; E d i t h M . F x ,o
Land Speculation in the Mohawk Country, 1949; Charles W. Spencer,
S e c t i o n a l A s p e c t s o f N e w Y r k P r o v i n c i a l P l i t i c s , P l . S c i . Q .o o o

 30:397-424, 1915; and Oscar Handlin, The Eastern Frontier of New
Y rk, NY Hist. 18:50-75, 1937.  Dixon Ryan F x, Y nkees and Y rkers,o o a o

 1 9 4 0 , i s a b e g u i l i n g w o r k , b u t u n f o r t u n a t e l y a w e a k r e e d u p o n
w h i c h t o r e l y. On the political h i s t o r y o f b o u n d a r y d i s p u t e s i n
N e w Y r k , P h i l i p J . S c h w a r z , T h e J a r r i n g I n t e r e s t s : N e w Y r k ’ so o
Boundary Makers, 1664-1776, 1979, is invaluable.  I have found two
w o r k s c r i t i c a l l y i m p o r t a n t i n s h a p i n g m y u n d e r s t a n d i n g o f t h e
property r ́  gime in New Y rk City during the eighteenth century:e o
Hendrik Hartog, Public Property and Private P wer: The Corporationo
o f t h e C i t y o f N e w Y r k i n A m e r i c a n L a w , 1 7 3 0 - 1 8 7 0 , 1 9 8 3 ; a n do
E l i z a b e t h B l a c k m a r , M a n h a t t a n f o r R e n t : 1 7 8 5 - 1 8 5 0 , 1 9 8 9 , w h o s e
c h r o n o l o g i c a l l i m i t s l i e o u t s i d e m y p e r i o d , b u t w h i c h i s m o r e
i n s i g h t f u l t h a n a n y o t h e r s c h o l a r s h i p i n i t s a c c o u n t o f t h e
r e s i d e n t i a l l a n d u s e s y s t e m i n t h e C i t y d u r i n g t h e e i g h t e e n t h
century.

M y a c c o u n t o f t h e l a n d l a w a l s o d r a w s u p o n K i m ’ s
a p p r o a c h t o t h e r o o t s o f t h e a g r a r i a n u p r i s i n g s i n t h e H u d s o n
R i v e r V l l e y i n t h e s e c o n d h a l f o f t h e c e n t u r y , p a r t i c u l a r l y t h ea
r e b e l l i o n o f 1 7 6 6 . I h a v e r e a d w i t h m u c h p r o fi t , a n d
disagreement, Irving Mark, Agrarian Conflicts in Colonial New Y rk,o
1 7 1 1 - 1 7 7 5 , 1 9 4 0 , w h o s e r a t h e r h e a v i l y m a r x i s ́  n o n - t e c h n i c a le
interpretations of legal phenomena significantly reduce the utility
o f t h e w o r k . N o o n e w r i t i n g a b o u t c i v i l d i s t u r b a n c e s i n t h e
e i g h t e e n t h c e n t u r y c a n i g n o r e t h e e x t r a o r d i n a r i l y i m p o r t a n t
c o n c e p t u a l m o v e m e n t i n i t i a t e d b y E d w a r d P . T h o m p s o n , T h e
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M o r a l E c o n o m y o f t h e E n g l i s h C r o w d i n t h e E i g h t e e n t h C e n t u r y ,
5 0 : 7 6 - 1 3 6 , 1 9 7 1 , i t s e l f b u i l d i n g o n G e o r g e R u d ́  , T h e C r o w d i ne
History, 1730-1848, 19 6 4 . P r h a p s t h e m o s t s u c c e s s f u l s u s t a inede
c o n s i d e r a t i o n o f t h e a n a l o g s i n B r i t i s h N o r t h A m e r i c a i s D i r k
Hoerder, Crowd A c t i o n i n R e v o l u t i o n a r y M a s s a c h usetts, 1765-1780,
1977. A general conceptual approach to the connection between
t r a d i t i o n a l f o r m s o f m a s s d i s s e n t a n d t h e t h e c r e a t i o n o f a
r e v o l u t i o n a r y s i t u a t i o n i s p r o v i d e d b y P a u l i n e M a i e r , F r o m
R e s i s t a n c e t o R e v o l u t i o n : C o l o n i a l R a d i c a l s a n d t h e D e v e l o p m e n t o f
A m e r i c a n O p p o s i t i o n t o B r i t a i n , 1 7 7 5 - 1 7 7 6 , 1 9 7 2 ; a n d a n o t h e r b y
R o w l a n d B e r t h o f f a n d J o h n M . M u rrin, Feudalism , C o m m u n a l i s m
and the Y oman Freeholder: The American Revolution Considered as ae
Social Accident, in Stephen G. Kurtz and James H. Hutson, Essays
on the American Revolution, 1973.  One approach to interpreting
the legal response to the 1766 rebellion is found in Irving Mark
and Oscar Handlin, Land Cases in Colonial New Y rk 1765-1767: Theo
K i n g v . W i l l i a m P r e n d e r g a s t , N . Y . U . L . Q . R . 1 9 : 1 6 5 - 9 4 , 1 9 4 2 ;
different, previously unedited, sources and a different conceptual
orientation yield a different interpretation in my article, “Treason
a n d R i o t i n t h e ‘ R e b e l l i o n ’ o f 1 7 6 6 : T h e T r i a l o f E l i s h a C o l e , ”
f o r t h c o m i n g . F i n a l l y , o n t e c h n i c a l i s s u e s a l o n e , I h a v e p r o fi t e d
from Samuel G. Nissenson, The Development of a Land Registration
System in New Y rk, NY Hist. 20:1-38, 1939; and Robert L. F wler,o o
H i s t o r y o f t h e L a w o f R e a l P r o p e r t y i n N e w Y r k , 1 8 9 5 , w h i c h i so
serviceable but hardly satisfactory.

The mercantile community of the province, and particularly
o f N e w Y r k C i t y , p l a y s a l a r g e r o l e i n t h e c o m m e r c i a l l a wo
developments described in Chapter 5.  Along with the absolutely
invaluable work of Virginia D. Harrington, New Y rk Merchants ono
t h e E v e o f t h e R e v o l u t i o n , 1 9 3 5 , I h a v e p r o fi t e d e x t e n s i v e l y f r o m
Philip L. White, The Beekmans of New Y rk in P litics and Commerce,o o

 1 6 4 7 - 1 8 7 7 , 1 9 5 6 , w h i c h i n a d d i t i o n t o i t s e x c e l l e n c i e s a s f a m i l y
history is extremely helpful on mercantile details. The Livingston
clan has of course attracted more than its share of attention, as it
always did in life, and much of that attention has usefully been
directed at the family’s mercantile activities. E.B. Livingston’s The
Livingstons of Livingston Manor, 1910, is still useful, but it is now
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superseded in the most important respects by Cynthia A. Kierner,
Traders and Gentlefolk: the Livingstons of New Y rk, 1675-1790, 1992.o
T h o m a s E l l i o t N o r t o n , T h e F u r T r a d e i n C o l o n i a l N e w Y r k ,o
1686-1776, 1974, provided my education in the inland economy,
splendidly supplemented by David A. Armour, “The Merchants
o f A l b a n y , N e w Y r k : 1 6 8 6 - 1 7 6 0 , ” u n p u b . P h D . d i s s . ,o
Northwestern University, 1965, which makes excellent use of the
b u s i n e s s r e c o r d s o f t h e A l b a n y f u r t r a d e . S i m i l a r l y , R i c h a r d
P res, Y nkees and Creoles: The Trade Between North America and thea a

 W s t I n d i e s B e f o r e t h e A m e r i c a n R e v o l u t i o n , 1 9 5 6 , h a s g u i d e d m ye
u n d e r s t a n d i n g o f t h e c o n t i n e n t a l c o n t e x t o f N e w Y r k ’ so
Caribbean trade. Samuel D. McKee, Jr., Labor in Colonial New Y rk,o
1664-1776, 1935, is still useful. But my thinking about the socio-
e c o n o m i c d e v e l o p m e n t o f N e w Y r k C i t y , i n c l u d i n g r e l a t i o n so
between merchants, artisans, and consumers, has been decisively
a f f e c t e d b y G a r y B . N a s h , T h e U r b a n C r u c i b l e : S o c i a l C h a n g e ,
P l i t i c a l C o n s c i o u s n e s s , a n d t h e O r i g i n s o f t h e A m e r i c a n R e v o l u t i o n ,o
1 9 7 9 . A l t h o u g h N a s h ’ s i d e o l o g i c a l p r e p o s s e s s i o n s a r e n o t m y
own, his brilliant comparative study of the dynamics of economic
development, war, and welfare policy in Boston, New Y rk, ando
Philadelphia during the eighteenth century cannot be ignored by
a n y o n e s e e k i n g t o u n d e r s t a n d e v e n t h e t a n g e n t i a l l y r e l a t e d
questions with which I have been concerned.

In writing about the forces acting to unsettle the commercial
l a w o f t h e p r o v i n c e d u r i n g t h e e i g h t e e n t h c e n t u r y , I h a v e
n e c e s s a r i l y a l s o d e p e n d e d u p o n t h e l i t e r a t u r e d e s c r i b i n g t h e
monetary history of the American colonies.  In placing the local
m o n e t a r y h i s t o r y i n t h e c o n t e x t o f i m p e r i a l t r a d e c o n d i t i o n s , I
h a v e r e l i e d u p o n J a m e s F . S h e p h e r d a n d G a r y M . W l t o n ,a
Shipping, Maritime Trade, and the Economic Development of Colonial
North America, 1972.  The essential data for an understanding of
colonial monetary history was first explored by Curtis P. Nettels,
The Money Supply of the American Colonies before 1720, 1934.  The
fundamental data for New Y rk are partially recovered in John H.o
H i c k c o x , A H i s t o r y o f t h e B i l l s o f C r e d i t o r P p e r M o n e y I s s u e d b ya
N e w Y r k , f r o m 1 7 0 9 t o 1 7 8 9 , 1 8 6 6 . E. James F e r g u s o n , C u r r e n c yo
Finance: An Interpretation of Colonial Monetary Practices, WMQ 3d
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s e r . 1 0 : 1 5 3 - 8 0 , 1 9 5 3 , fi r s t d e s c r i b e d t h e m e c h a n i s m s u n d e r l y i n g
t h e i n s t a b i l i t i e s i n t h e c o l o n i a l m o n e y s u p p l i e s . T h e m o s t
s o p h i s t i c a t e d a c c o u n t o f t h e c o l o n i a l c a p i t a l m a r k e t s , a n d t h e i r
behavior under the impact of imperial policy, is Leslie V. Brock,
T h e C u r r e n c y o f t h e A m e r i c a n C o l o n i e s , 1 7 0 0 - 1 7 6 4 : A S t u d y i n
Colonial Finance and Imperial Relations, 1975.  My interpretations of
the mechanisms playing upon the commercial law in New Y rko
a r e c o n fi r m e d i n s o m e r e s p e c t s b y o b s e r v a t i o n s i n R i c h a r d A .
L e s t e r , C u r r e n c y I s s u e s t o O v e r c o m e D e p r e s s i o n s i n D e l a w a r e , N e w
J e r s e y , N e w Y r k , a n d M a r y l a n d , 1 7 1 5 - 1 7 3 7 , J o u r . Po l . E c o n .o
47:182-217, 1939.  Similar explorations of themes in other colonies’
p o l i t i c a l h i s t o r i e s c a n b e f o u n d i n J o s e p h A . E r n s t , M o n e y a n d
P litics in America, 1755-1775: A Study in the Currency Act of 1764o
and the P litical Economy of Revolution, 1973.o

Rendering an intelligible account of monetary policy in the
B r i t i s h E m p i r e , e v e n f o r o n e s e l f i n a i d o f o t h e r i n v e s t i g a t i o n s ,
r e q u i r e s v i e w i n g t h e p o l i c i e s p u r s u e d i n l i g h t o f t h e e c o n o m i c
w i s d o m o f t h e t i m e , r a t h e r t h a n t h a t o f t h e h i s t o r i a n ’ s t i m e .
G r a n t i n g t h e b a s i c p r e m i s e o f e c o n o m i c a n a l y s i s , t h a t p e o p l e
c o n s c i o u s l y p u r s u e t h e i r o w n r a t ional interests, it is of course a
truism that they pursue not their actual interests, but the interests
they perceive to be their own. The monetary theorists of the late
e i g h t e e n t h c e n t u r y w e r e n o t e n g a g e d i n d i s c u s s i o n w i t h t h e
theorists of the historian’s age, and the common reasoning of the
time was therefore not our own either. I have been informed by
Joyce Appleby, Locke, Liberalism and the Natural Law of Money, P sta
a n d P r e s e n t 7 1 : 4 3 - 6 9 , 1 9 7 6 , a n d W i l l i a m L e t w i n , T h e O r i g i n s o f
S c i e n t i fi c E c o n o m i c s : E n g l i s h E c o n o m i c T h o u g h t , 1 6 6 0 - 1 7 7 6 , 1 9 6 3 .
T h e r e c o n s t r u c t i o n o f c o m m o n e c o n o m i c a t t i t u d e s i s t h e v e r y
p r o v o c a t i v e a c h i e v e m e n t o f J . E . C r o w l e y , T h i s S h e b a , S e l f : T h e
C o n c e p t u a l i z a t i o n o f E c o n o m i c L i f e i n E i g h t e e n t h - C e n t u r y A m e r i c a ,
1974. An interesting attempt to explore related problems in New
Y r k i t s e l f i s C a t h y D i a n e M a t s o n , “ F a i r T r a d e , F r e e T r a d e :o
E c o n o m i c I d e a s a n d O p p o r t u n i t i e s i n E i g h t e e n t h - C e n t u r y N e w
Y r k C i t y C o m m e rce,” unpub. PhD. di s s . , C o l u m b i a U n i v e r s i t y ,o
1985.
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Although the work has not been done for Massachusetts—a
r a r e c a s e i n A m e r i c a n l e g a l h i s t o r y — s o m e o f t h e p r i n c i p a l
f e a t u r e s o f m y a c c o u n t o f t h e d e v e l o p m e n t o f N e w Y r ko
commercial law might be observable in the former colony as well.
A s i d e f r o m a n i n s p e c t i o n o f t h e c o u r t r e c o r d s a n d p r a c t i c e
m a t e r i a l s , t h e s o u r c e s n e c e s s a r y f o r s u c h a s t u d y a r e p r o b a b l y
available, and would include W.T. Baxter, The House of Hancock:
Business in Boston, 1724-1775, 1945; Roger W. W iss, The Coloniale
M o n e t a r y S t a n d a r d o f M a s s a c h u s e t t s , E c o n . H i s t . R e v . 2 7 : 5 7 7 - 9 2 ,
1974; Herman J. Belz, P per Money in Colonial Massachusetts, Essexa
Inst. Hist. Coll. 101:149-63, 1965; Andrew M. Davis, Currency and
Banking in the Province of Massachusetts-Bay, 2 vols., 1901.

T h o u g h t h i s i s t h e fi r s t c o m p r e h e n s i v e s t u d y o f t h e l e g a l
d e v e l o p m e n t o f c o l o n i a l N e w Y r k , I o f c o u r s e c o u l d n o t h a v eo
p r o c e e d e d i n t h i s e n t e r p r i s e w i t h o u t t h e b o d y o f l e g a l h i s t o r y
lit e r a t u r e a l ready in existence. In this area, the footnotes to the
p r e c e d i n g c h a p t e r s d e l i n e a t e m y i n d e b t e d n e s s a s p r e c i s e l y a s
possible. But some works rarely cited in the text deserve further
m e n t i o n . H e r b e r t A . J o h n s o n ’ s T h e A d v e n t o f C o m m o n L a w i n
Colonial New Y rk, in George A. Billias, ed., Law and Authority ino
C o l o n i a l A m e r i c a , 1 9 6 5 , c o nta i n s m u c h u s e f u l m a t e r i a l , d e s p i t e
an interpretive bias in the direction of “reception,” which seems
to me unjustified by the sources. Johnson’s The Prerogative Court
o f N e w Y r k , 1 6 8 6 - 1 7 7 6 , A m . J . L e g . H i s t . 1 7 : 9 5 - 1 4 4 , 1 9 7 3 , i s a no
i n d i s p e n s a b l e fi r s t s t e p i n t h e d i r e c t i o n o f a l e g a l h i s t o r y o f
probate in colonial New Y rk, a topic with which I have choseno
not to deal in the present work. Authority and Resistance in Early
N e w Y r k , 1 9 8 8 , c o l l e c t s t h e p a p e r s g i v e n a t t h e N e w - Y r ko o
Historical Society conference of the same title in 1985, from which
I a n d t h e o t h e r c o n f e r e n c e p a r t i c i p a n t s l e a r n e d m u c h . L i n d a
Briggs Biemer’s “The Transition from Dutch to English Law: Its
I m p a c t o n W m e n i n N e w Y r k , ” u n p u b . P h D . d i s s . , S y r a c u s eo o
U n i v e r s i t y , 1 9 7 9 , i s a n i n t e r e s t i n g b e g i n n i n g i n a d i r e c t i o n v e r y
l i t t l e t r a v e l e d b y t h e e x i s t i n g l i t e r a t u r e , a n d w h i c h I h a v e n o t
s u b s t a n t i a l l y a d v a n c e d i n t h e c u r r e n t w o r k , t h o u g h I h o p e t o
a c c o m p l i s h m o r e i n f u t u r e r e s e a r c h . H e r n a r r a t i v e o f t h e
Anglicization of New Y rk law differs very substantially from myo
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own, in that she does not perceive Englishness as an inherently
p l a n n e d r e s p o n s e , m e d i a t e d b y m a n a g e r i a l c o n s i d e r a t i o n s ,
p r e f e r r i n g a s i m p l e r , a n d t o m y m i n d , l e s s s a t i s f a c t o r y m o d e l .
But there can be no doubt of the impor t a n c e o f t h e p h e n o mena
she investigates, and her work has forced me to reconsider some
of the conceptions with which I initially approached the subjects
covered in Chapter 1.

T h e b i o g r a p h i c a l o r i e n t a t i o n o f m u c h o f t h e N e w Y r ko
s c h o l a r s h i p , o n w h i c h I h a v e c o m m e n t e d a b o v e , h a s a m o n g i t s
drawbacks the difficulty that lay biographers have in confronting
t h e d e t a i l s o f t h e l e g a l l i v e s o f t h e i r s u b j e c t s . S u c h w o r k s a s
S h e r i d a n ’ s L e w i s M o r r i s , c i t e d a b o v e , w h i l e i n o t h e r r e s p e c t s
s u p e r b , r a r e l y c a p t u r e t h e m o s t s i g n i fi c a n t a s p e c t s o f t h e l e g a l
a c t i v i t y t h e y d e s c r i b e . T w o b i o g r a p h i c a l o r p r o s o p o g r a p h i c a l
w o r k s s h o u l d b e m e n t i o n e d f o r t h e s u c c e s s f u l a t t e n t i o n t h e y
d e v o t e t o l e g a l m a t t e r s . E d w a r d P . A l e x a n d e r , A R e v o l u t i o n a r y
C o n s e r v a t i v e : J a m e s D u a n e o f N e w Y r k , 1 9 3 8 , t h o u g h a l m o s to
entirely a political biography and brief into the bargain, shows a
sensitivity to the aspects of Duane’s law practice that bore on his
i n t e r e s t s i n d i s p u t e d V r m o n t l a n d s , a n d h e l p e d m e t o r e s o l v ee
questions raised by my reading of the Duane papers in the NYHS.
Dorothy Rita Dillon, The New Y rk Triumvirate: A study of the Legalo
a n d P l i t i c a l C a r e e r s o f W i l l i a m L i v i n g s t o n , J o h n M o r i n S c o t t , a n do
W i l l i a m S m i t h , J r . , 1 9 4 9 , i s a u n i q u e w o r k , s u c c e s s f u l l y
anatomizing the connections between legal and political activity
for these members of the “third generation” at the Bar.  Though
D i l l o n ’ s p r i m a r y f o c u s i s o n t h e d e s c r i p t i o n o f t h e i r r o l e i n t h e
p o l i t i c a l t u r m o i l o f t h e 1 7 6 0 s , h e r i n s i g h t s w e r e i n v a l u a b l e i n
helping me to build an interpretation of the intellectual and social
development of the legal profession in the province.

In writing about the development of the legal profession in
N e w Y r k , P u l H a m l i n ’ s L e g a l E d u c a t i o n i n C o l o n i a l N e w Y r k ,o a o
1939, provided me with a wealth of detail. Hamlin’s compilation
of educational profiles, library lists, and anecdotes of practice has
been of the greatest assistance, and will continue to be a standard
r e f e r e n c e s o u r c e . I h a v e r e l i e d o c c a s i o n a l l y o n t h r e e o t h e r
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secondary works.  Albert P. B l a u s t e i n, New Y rk Bar Associationso
P r i o r t o 1 8 7 0 , A m . J . L e g . H i s t . 1 2 : 5 0 - 5 7 , 1 9 6 8 , a d d s n o d e t a i l ,
though his conceptions are of more than passing interest.  John R.
A i k e n , “ U t o p i a n i s m a n d t h e E m e r g e n c e o f t h e C o l o n i a l L e g a l
Profession: New Y rk, 1664-1710, a T st Case,” unpub. PhD. diss.,o e
U n i v e r s i t y o f R o c h e s t e r , 1 9 6 7 , i s a n i n t e r e s t i n g a n d p r o v o c a t i v e
work, though its interpretation of the political theory motivating
a n t i - l a w y e r s e n t i m e n t i n e a r l y N e w Y r k s e e m s t o m e m o r eo
s o p h i s t i c a t e d t h a n t h e s o u r c e s w i l l b e a r . A l d e n C h e s t e r a n d E .
M e l v i n W i l l i a m s , C o u r t s a n d L a w y e r s o f N e w Y r k : A H i s t o r y ,o
1 6 0 9 - 1 9 2 5 , 3 v o l s . , 1 9 2 5 , p r o v i d e s l i t t l e n o t t o b e f o u n d i n
Hamlin’s later work.

Although they are cited and discussed at appropriate places
in the text, further acknowledgment of two brief monographs is
necessary in this place.  Julius Goebel, Legal and P litical Aspects ofo
t h e M a n o r s i n N e w Y r k , 1 9 3 8 , a n d H e r b e r t A . J o h n s o n , T h e L a wo
M e r c h a n t a n d N e g o t i a b l e I n s t r u m e n t s i n C o l o n i a l N e w Y r k ,o
1 6 6 4 - 1 7 3 0 , 1 9 6 3 , e a c h o p e n e d u p a n a r e a o f p r o v i n c i a l l e g a l
history treated in a more comprehensive setting in my own study.
B o t h r e p r e s e n t a t r a d i t i o n o f m e t i c u l o u s t e c h n i c a l s c h o l a r s h i p
presented with accuracy and brevity.  Each is sine qua non to the
further developments in its field.

III.  Notes on Method

A c a d e m i c l a w y e r s , a c c u s t o m e d t o t h e c o n v e n t i o n s o f c a s e
reporting developed in the United States during the course of the
nineteenth century (now giving way to new forms of information
d i s t r i b u t i o n m a d e p o s s i b l e b y d i g i t a l i n f o r m a t i o n - p r o c e s s i n g
t e c h n o l o g y ) w o u l d fi n d t h e d o c u m e n t a t i o n o f s e v e n t e e n t h - a n d
eighteenth-century provincial legal systems extremely frustrating.
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When all the preservation losses are additionally considered, the
s i t u a t i o n m a y w e l l b e r e g a r d e d as intractable. Though it is n o t
i n t r a c t a b l e i n f a c t , w o r k e r s i n t h e s e fi e l d s m u s t b e a c u t e l y
conscious that the sources for the legal history of royal justice in,
e . g . , f o u r t e e n t h - c e n t u r y E n g l a n d , f a r s u r p a s s , b o t h i n q u a n t i t y
and quality, the evidentiary aggregation for the all of the British
N o r t h A m e r i c a n c o l o n i e s t h r o u g h o u t t h e p r e - R e v o l u t i o n a r y
period.

M e t h o d o l o g i e s o f h i s t o r i c a l i n v e s t i g a t i o n a r e b u t
idealizations of scholarly procedure, and like all formalisms they
a c q u i r e a n d r e t a i n t h e i r v a l i d i t y o n l y i n t h e i r c o n t a c t w i t h
r e a l i t i e s . A c t u a l m e t h o d s , i n s h o r t , a r i s e f r o m a s y n t h e s i s o f
f o r m a l c r i t e r i a a n d t h e d o c u m e n t s t h e h i s t o r i a n c o n s u l t s . T h e
methods I have chosen to employ in using the primary sources of
the provincial legal system evolved from contact with the sources
themselves. They represent neither the only nor the final paths of
a p p r o a c h t o t h e m a t e r i a l s . T h e u l t i m a t e j u s t i fi c a t i o n o f a n y
method of historical inquiry, from my point of view, is the utility
a n d p l a u s i b i l i t y o f t h e r e s u l t i n g n a r r a t i v e r e c o n s t r u c t i o n , a s i t
a p p e a r s t o t h o s e e n g a g e d i n f u r t h e r i n g t h e s a m e s e a r c h f o r
knowledge of the past.  But for those curious about why I made
t h e p a r t i c u l a r m e t h o d o l o g i c a l d e c i s i o n s I d i d , o r f o r w h o m t h e
basic infrastructural problems of Early American legal history are
of particular interest, some words of explanation on a few critical
points may be helpful.

A.  Note on Court Records

T the extent that Holmes is correct in defining law as “theo
prediction of what the judges will do in fact,” legal history is the
d e s c r i p t i o n o f w h a t i n f a c t t h e j u d g e s d i d . T h i s i s n o t t h e f u l l
extent of law or legal history, to be sure, but it is always a central
p a r t . F r t h e c o m m o n - l a w l e g a l a c a d e m i c o f t h e l a t e t w e n t i e t ho
century, “what the judges do” is largely determined by what the
judges say. The judicial opinion has long been the central genre
o f t h e l e g a l l i t e r a t u r e . B u t n o t f o r l o n g e n o u g h t o p r o v i d e t h e
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e p i s t e m o l o g i c a l b a s i s o f E a r l y A m e r i c a n l e g a l h i s t o r y . I n t h i s
world, to our ear, the judges are strangely silent.

Much more silent than were the judges of the early common
law. The Y ar Books provide descriptions of what the judges saide
and did more vibrant than our own, and this is only one of the
less important respects in which the legal historian of fourteenth-
c e n t u r y E n g l a n d m a y b e s a i d t o e n j o y a d v a n t a g e s t h e E a r l y
A m e r i c a n i s t e n v i e s . T h e m a n n e r e d fi c t i o n a l i t y a n d c r o w d e d
t e c h n i c a l l a n d s c a p e o f l a w r e p o r t i n g a s r e i m a g i n e d b y E d w a r d
Coke antedated the conquest of New Y rk, but it too was withouto
t r a n s - A t l a n t i c e q u i v a l e n t s . T h e b e h a v i o r o f t h e B r i t i s h N o r t h
American judge of the colonial period is formally depicted only
through the minutes of the courts.

T k e n b y t h e m s e l v e s , t h e s e m i n u t e s a r e o r a c u l a r a t b e s t .a
T h e C l e r k s ’ i n t e r e s t s a r e t h e p r a c t i c a l o n e s o f t h e d a y : fi s c a l ,
e v i d e n t i a r y , l o g i s t i c a l . D o c k e t m a n a g e m e n t , c o l l e c t i o n o f f e e s ,
facilitation of execution—these are the prevailing considerations,
and they do not operate to shape documents whose design would
b e s e l e c t e d b y t h e h i s t o r i a n o f d o c t r i n e , o r e v e n t h e s o c i a l
h i s t o r i a n o f l a w . T w o o t h e r d i f fi c u l t i e s m u s t b e r e c o g n i z e d .
T h e s e a r e r e c o r d s o f a l e g a l s o c i e t y t h a t d e p e n d s u p o n
h a n d w r i t i n g f o r a l l p r i m a r y r e c o r d a t i o n , a n d m u s t f o r v a r i o u s
reasons stringently contain its costs. Certain predictable classes of
errors are, therefore, not worth the cost to avoid or correct, and
s i m i l a r l y w i t h a l m o s t a l l c l a s s e s o f f a c t u a l o b s c u r i t y . S e c o n d ,
these documents are not necessarily physically integrated in the
c o u r s e o f t h e i r c o m p o s i t i o n , a n d t h e y a r e n o t e x t e n s i v e l y
d u p l i c a t e d a s p a r t o f t h e r o u t i n e o p e r a t i n g p r o c e d u r e . T h e i r
c o n s e r v a t i o n i s t h e r e f o r e p a r t i c u l a r l y c o n t i n g e n t , a n d t h e
preservation of an entire population is cause for celebration.

The factual and technical obscurities of judgment rolls pose
c o m p a r a t i v e l y l i t t l e d i f fi c u l t y i n t h e r i c h e n v i r o n m e n t o f t h e
Public Records Office. The plea rolls, which record pleadings that
a t l e a s t e x p a n d t h e r e c o r d o f t h e d i s p u t e t o i n c l u d e a l l t h e
f o r m a l i t i e s a n d a l l t h e ( p o t e n t i a l l y fi c t i v e ) f a c t s r e q u i r e d b y t h e
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Chancery, are the foundation of t h e l e g a l h i s t o r y o f t h e E n g l i sh
royal courts and their British Imperial descendants. Where Early
A m e r i c a n m i n u t e s a r e e n g r o s s e d , w i t h i n t e r p o l a t e d p l e a d i n g s
a n d e v e n o c c a s i o n a l a r g u m e n t s o f c o u n s e l , t h e e q u i v a l e n t
m a t e r i a l i s a v a i l a b l e . O t h e r w i s e , t h e l e g a l h i s t o r i a n o f c o l o n i a l
British North America must work in what, to other common-law
historians, is an impoverished environment.

I have pointed out above that the two most important courts
in New Y rk, the Supreme Court of Judicature and the New Y rko o
City Mayor’s Court, have long series of surviving minutes. But
those of the Supreme Court are merely rough minutes posing all
the usual problems, except for 13 years beginning after 1750. The
M a y o r ’ s C o u r t M i n u t e s , o n t h e o t h e r h a n d , r e p r e s e n t a n
e x t r a o r d i n a r y r u n o f e n g r o s s e d m i n u t e s , a b s o l u t e l y c o n t i n u o u s
and substantially serving the purpose of a plea roll interlineated
w i t h a j u d g m e n t r o l l . R i c h a r d M o r r i s c a l l e d a t t e n t i o n t o t h e
i m p o r t a n t n a t u r e o f t h e M a y o r ’ s C o u r t M i n u t e s i n h i s 1 9 3 5
S e l e c t e d C a s e s i n t h e A m e r i c a n L e g a l R e c o r d s s e r i e s , b u t t h e
n e c e s s a r y r e s p o n s e , a n e x h a u s t i v e t e c h n i c a l m o n o g r a p h o n t h e
doctrinal content of the Mayor’s Court Minutes, did not follow.

B u t t h e M a y o r ’ s C o u r t , t h o u g h i t h a d a v e s t i g i a l c r i m i n a l
jurisdiction and a proprietary docket of an idiosyncratic kind, was
p r i m a r i l y t h e c i v i l c o u r t o f a m e r c a n t i l e s e a p o r t — f o u n d i n g a
c o m p r e h e n s i v e v i e w o f t h e c o l o n i a l l e g a l o r d e r o n i t s a c t i v i t i e s
would be extremely distorting. This is a particular reflection of a
g e n e r a l m e t h o d o l o g i c a l t r u t h , t h a t s t u d i e s o f a l e g a l s y s t e m
c a n n o t e x c e e d i n b r e a d t h o f i n t e r p r e t a t i o n t h e i r b r e a d t h o f
c o v e r a g e o f t h e c o u r t s . B o t h q u a n t i t a t i v e a n d q u a l i t a t i v e
j u d g m e n t s b a s e d o n t h e w o r k o f l e s s t h a n a l l r e l e v a n t c o u r t s
should eschew propositions about the system as a whole, since no
matter what the accuracy of their judgments about the courts they
know, historians are merely assuming the behavior of the courts
they do not study. When the explicit subject of investigation is
the system as a whole, the harm done by too great concentration
on any one forum, however informative its records, is particularly
acute.
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So while I have relied heavily on the Mayor’s Court Minutes
in those are a s i n w h i c h t h e c o u r t w a s a d o m i n a n t p a r t i c ipant, I
h a v e o f n e c e s s i t y a t t e m p t e d t o s o l v e t h e E a r l y A m e r i c a n l e g a l
h i s t o r i a n ’ s c h a r a c t e r i s t i c p r o b l e m — h o w t o d e a l w i t h t h e
traditionally-malformed minutes of the other courts.  It should be
understood at the outset that there is no unique solution to this
p r o b l e m . T h e r e i s n o g e n e r a l b e s t a p p r o a c h e v e n t o a l l t h e
j u r i s d i c t i o n s c o e x i s t i n g w i t h i n a s i n g l e l e g a l “ s y s t e m , ” a t
w h a t e v e r l e v e l o f g e n e r a l i t y o n e d e fi n e s a g g r e g a t i o n s o f
j u r i s d i c t i o n s t o c o n s t i t u t e “ s y s t e m s . ” S i n c e o t h e r s e c o n d a r y
literature employs a diversity of approaches to the same records,
one has both the advantage of precepts and examples in making a
selection of one’s own method, and the outcome of other peoples’
investigations to rely upon.

O n e e v i d e n t a n d p o p u l a r a p p r o a c h t o t h e i n d i v i d u a l l y
u n i n f o r m a t i v e n a t u r e o f e n t r i e s i n r o u g h m i n u t e s i s t o g a i n
i n f o r m a t i o n a l c o n t e n t b y a g g r e g a t i n g t h e m . Q u a n t i t a t i v e
a p p r o a c h e s t o c o u r t r e c o r d s d o r e a l i z e o n t h e p r o m i s e o f
increasing the information content of the records, and I have both
m a d e q u a n t i t a t i v e a r g u m e n t s o f m y own and accepted those of
o t h e r s , b u t t h e y r a i s e s o m e s p e c i a l v e r s i o n s o f t h e f u n d a m e n t a l
problem, thus meriting separate consideration, provided below in
the Note on Quantification.

What one wants most to supplement the minutes, from the
traditional point of view, is the plea rolls. These, along with the
s a y i n g s o f t h e j u d g e s i n o n e o r a n o t h e r l i t e r a r y f o r m , w e s h a l l
n e v e r r e a l l y h a v e i n m o s t c o u r t s . F i l e p a p e r s m a y e x i s t , a n d
w h e r e t h e y d o t h e y c a n b e e n l i s t e d w i t h s u c c e s s , a s W i l l i a m E .
Nelson, The Americanization of the Common Law, 1975, occasionally
shows, though for Nelson such tactics are almost supererogatory,
o w i n g t o t h e r e l a t i v e c o m p l e t e n e s s w i t h w h i c h p l e a d i n g s a r e
i n c l u d e d i n M a s s a c h u s e t t s c o u r t r e c o r d s , p a r t i a l l y e x p l a i n i n g
w h a t L a w r e n c e F r i e d m a n h a s c a l l e d t h e “ M a s s a c h u s o c e n t r i c ”
tendency in American legal history. But file papers are not often
s y s t e m a t i c a l l y p r e s e r v e d , a n d t h e y a r e r a r e l y o r g a n i z e d b y t h e
time they reach the historian’s hands . E v e n i n t h e c omparative



310 Settling the Law

order of the English legal records, the state of the early Chancery
file papers is a story and a by-word through the world.

R o u g h m i n u t e s c a n b e m a d e t o y i e l d m u c h m a t e r i a l
d i r e c t l y , t h o u g h n o t o f t e n o f a d o c t r i n a l c h a r a c t e r , b y p a t i e n t
i n d e x i n g o f p e r s o n s a n d e v e n t s t o e x t e r n a l s o u r c e s o f
c o n t e m p o r a r y i n f o r m a t i o n . P a u l H a m l i n a n d C h a r l e s B a k e r
s u c c e e d e d b r i l l i a n t l y i n t h i s a p p r o a c h , w i t h t h e i r e d i t i o n o f t h e
surviving Supreme Court Minutes through 1704. But the work is
e x c e e d i n g l y l a b o r i o u s g i v e n c u r r e n t t e c h n o l o g y , e x t r a o r d i n a r i l y
w e i g h t y when responsibly produced, and sheds almost no l i g h t
on issues of substantive law—thus recalling Sheridan’s joke about
Gibbon, less luminous than voluminous.

I have elected quite a different route to the supplementation
of the court records. Practice papers of counsel survive in several
e x t e n s i v e c o l l e c t i o n s . N o t a l l i m p o r t a n t p r a c t i t i o n e r s h a v e l e f t
behind any practice papers, and there are some periods for which
o u r c o v e r a g e i s s c a n t o r w a n t i n g . I n a d d i t i o n , t h e r e a r e s o m e
p a p e r s ( i n c l u d i n g , e . g . , t h o s e o f J o h n C h a m b e r s ) f o r c a s e s i n
w h i c h t h e m i n u t e s t h e m s e l v e s a r e l o s t . T h i s i s n o t a l w a y s a
severe disadvantage.  The state of organization of practice papers
varies, both with the type of record and its integrity at the time of
creation, and with the habits of the possessor and his descendants
i n i n t e r e s t , i n c l u d i n g l i b r a r i a n s a n d r e s e a r c h e r s . S o m e
collections, like the lawsuit files of John T bor Kempe at NYHS,a
are perfectly ordered, sorted by the name of the client, reflecting
both a meticulous man and a some good breaks.

One rarely meets with this combination of virtues. Still, the
utility of practice papers is great. If a case is represented at all,
t h e i n i t i a l p l e a d i n g w i l l l i k e l y b e p r e s e n t . W h e n a fi l e i s
r e a s o n a b l y c o m p l e t e — a s i t o f t e n i s w i t h J o h n T . K e m p e , J a m e s
Duane, or James Alexander, to mention a prominent few—notes
o f t r i a l e v i d e n c e a n d b r i e f s o f c o u n s e l a r e f r e q u e n t l y p r e s e n t ,
along with the procedural scruff of service and dilatory practice.
C o s t b o o k s g i v e s o m e s e n s e o f t h e e x p e n s e o f l i t i g a t i o n , a n d
account books shed some light on the basic economies of practice.
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T h e m i n u t e b o o k s c a n s h o w r o u g h l y h o w o f t e n s i m i l a r l e g a l
phenomena occur, how long they take to happen, and who tends
to win. Practice files can show for a comparatively few cases how
p l e a d i n g w o r k s , w h a t l e g a l a r g u m e n t s a r e m a d e , a n d w h i c h
sources cited.  Occasionally we gain some insight into how much
it costs and how the practice is managed.

One might try the technical equivalent of an interlineation
of the surviving practice records with the surviving minutes, by
a g g r e g a t e i n d e x i n g o f a l l t h e c o n t e n t s . I c o n s i d e r e d s u c h a n
a p p r o a c h , c o n s i s t i n g o f a n a m e a n d d a t e i n d e x t o t h e S C J a n d
N Y M C m i n u t e s , a n d a f u l l e r i n d e x t o t h e p r a c t i c e p a p e r s ,
c o m p u t a t i o n a l l y l i n k e d . T p i c a l i n d e x e s t o s e v e r a l o f t h e m o s to
important practice collections were built, and tested with several
proposed fo r m s o f i n d e x t o the minutes. The data is extremely
h a r d t o l i n k , o w i n g t o n o i s e f r o m t w o s o u r c e s : t h e e n o r m o u s
variation in spelling of surnames in New Y rk, arising from theo
early-modern freedom of orthography along with the tendency to
use several ethnic equivalent surnames for the same individual;
and the occurrence of casual errors in dates. The computer was
little better than I at making the links, and the labor of creating
t h e w h o l e i n d e x t o e a c h o f t w o l a r g e s e r i e s o f r e c o r d s s e e m e d
unlikely to pay significant dividends. It was simpler to seek out
minute entries individually, for cases identified as interesting by
the practice files.

S o m e t i m e s o l d w a y s a r e b e s t . M y fi r s t a p p r o a c h t o t h e
minutes was to read them. I read the Mayor’s Court Minutes for
t h e fi r s t t i m e i n 1 9 8 2 a n d 1 9 8 3 , t h e S u p r e m e C o u r t m i n u t e s o n
microfilm in 1984. Most of the detail was immediately forgotten,
b u t I l e a r n e d w h a t k i n d s o f t h i n g s c o u l d h a p p e n , a n d r o u g h l y
how often, and collected a set of questions about why. Engrossed
minutes in the Supreme Court and Mayor’s Court were later sup-
p l e m e n t e d w i t h c o m b i n e d r o u g h m i n u t e s a n d p r a c t i c e fi l e s ,
t h o u g h t h e n u m b e r o f s u c h c a s e s w a s a l w a y s d i s a p p o i n t i n g l y
small, and practice records frequently provided some useful sup-
plementation of the Mayor’s Court minutes. Whether cases were
f o l l o w e d o u t o f c o u n s e l ’ s fi l e s d e p e n d e d o n t h e i r a p p a r e n t
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i n t e r e s t f o r p o i n t s u n d e r a c t i v e i n v e s t i g a t i o n , a s d e t e r m i n e d b y
m y i n d e x e s t o t h e p r a c t i c e fi l e s , i n g e n e r a t i n g w h i c h I w a s
a s s i s t e d b y t h o s e w h o s e h e l p i s g r a t e f u l l y a c k n o w l e d g e d
elsewhere.

T h e b u l k o f l i t i g a t i o n , a s a l m o s t a l l t h e o r i s t s o f o u r
a d j u d i c a t i o n s y s t e m a c k n o w l e d g e , c o n s i s t s o f “ e a s y ” c a s e s , i n
which clarification of doctrine need not occur in order to resolve
the dispute. The mass of cases is all the less likely to further our
u n d e r s t a n d i n g significantly where the s a y i n g s o f t h e j u d g e s a r e
absent. So while doctrinal history can be made from these New
Y r k s o u r c e s , t h e s i f t i n g i s s l o w , t e c h n i c a l l y d i f fi c u l t , a n d t oo
uneven effect.

But, as in the development of a photographic print, the large
c o n t o u r s e m e r g e b e f o r e t h e fi n e d o c t r i n a l d e t a i l . T h e b a s i c
properties and outlines of the legal system as lawyers knew and
u s e d i t c a n b e d i s c e r n e d , a n d t h e i r b e h a v i o r , w i t h i t s r e s u l t i n g
legal effects, can be correlated with other information about the
e x t e r n a l n o n - l e g a l e n v i r o n m e n t . T h e r e s u l t i s a n a r r a t i v e
d e s c r i p t i o n o f l e g a l d e v e l o p m e n t i n v o k i n g a s e r i e s o f
relationships among external forces and the behavior of the legal
s y s t e m a t a c o m p a r a t i v e l y h i g h l e v e l o f d o c t r i n a l a b s t r a c t i o n .
C o r r o b o r a t i o n o f t h e p l a u s i b i l i t y o f t h e h y p o t h e s i z e d r e l a -
t i o n s h i p s i s p r o v i d e d b y r e p r e s e n t a t i v e i l l u s t r a t i o n s f r o m t h e
r e c o r d s , o f t e n a s s u p p l e m e n t e d b y t h e p r a c t i c e p a p e r s . I h a v e
m a d e n o a t t e m p t t o t u r n t h e f o o t n o t e s t o t h e s e c h a p t e r s i n t o a
partial topical index to the minutes and the practice records—that
s h o u l d a w a i t a n a c c o u n t a t t h e l e v e l o f t e c h n i c a l d e t a i l t h a t
r e q u i r e s s u c h i n d e x i n g . I n s t e a d I h a v e p r o c e e d e d m u c h i n t h e
common law style, by using instances to delineate the qualitative
contents of the law. I differ, however, in having no intention to
t u r n m y i n s t a n c e s i n t o a u t h o r i t y ; m y n a r r a t i v e c o n t a i n s
illustrations rather than precedents, and its effect is the creation of
interpretive hypotheses, not final judgments.
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B.  Note on Quantification

My explicitly qualitative approach to the legal sources raises
the question of the value of quantitative analysis in this area.  No
historian who recognizes the malleability of method in the face of
s o u r c e s c o u l d b e s o d o g m a t i c a s t o e x c l u d e a l l n u m e r i c a l
expressions of information about the past.  My study, like almost
a l l o t h e r s , r a i s e s q u e s t i o n s i n i t s w a n d e r i n g s a b o u t h o w o f t e n ,
how much, and for how long.

But it is in the nature of sources to control the use we make
o f t h e m , e v e n w h e n w e o n l y t h i n k t o c o u n t t h e m . I a m v e r y
d u b i o u s a b o u t t h e t o o - d e t a i l e d u s e o f q u a n t i t a t i v e a r g u m e n t s
b a s e d o n c o u r t r e c o r d s s u c h a s t h o s e o f c o l o n i a l N e w Y r k , f o ro
several reasons.

N u m b e r s a r e j u s t t h e s i m p l e s t k i n d o f a g g r e g a t i o n .
C o u n t i n g i m p l i e s a c a t e g o r i z a t i o n s c h e m e , a n d e v e r y n u m b e r
c o m e s t o u s c o n t a i n i n g a s e t o f i n d i v i d u a l d e c i s i o n s a b o u t
c a t e g o r y b o u n d a r i e s e q u a l i n m a g n i t u d e t o t h e n u m b e r i t s e l f .
M o s t o f t h o s e d e c i s i o n s a r e r i g h t , b u t n o t a l l . U n d e r m o s t
c i r c u m s t a n c e s , t h i s s t a t e o f a f f a i r s i s c a r r i e d o n t h e b o o k s a s
“measurement error,” and it is standardized and mathematically
corrected. But where the categories counted into are categories of
law, or where they depend on other qualitative boundaries, our
n u m b e r s m e r e l y r e i f y o u r q u a l i t a t i v e j u d g m e n t s , h o w e v e r
controversial or incorrect.  When counting the incidence of a rule,
for example, our measurement error is equal to the defect in our
u n d e r s t a n d i n g o f t h e l a w s u r r o u n d i n g t h e r u l e , w h i c h i s n o t
s u b j e c t t o s t a n d a r d i z a t i o n , m u c h l e s s e f f e c t i v e m a t h e m a t i c a l
correction.

This is of declining importance as the informational richness
of the sources increases; if the doc u m e n t s a r e fully explanatory,
a n d w e u n d e r s t a n d t h e m c o n s i s t e n t l y , t h e p r o b l e m i s n o t v e r y
severe. But that is not the condition of our sources. Where the
p l e a d i n g s a r e n o t a v a i l a b l e , m i n u t e b o o k e n t r i e s m a y n o t m a k e
e n t i r e l y c l e a r e v e n w h a t t h e c a u s e o f a c t i o n i s . B o t h t e c h n i c a l
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k n o w l e d g e a n d p r i o r e xperience in the records are necessar y t o
p e r c e i v e t h e d i f fi c u l t i e s , l e t a l o n e t o r e s o l v e t h e m r e l i a b l y .
Inadvertent error is not the only source of difficulty.  Some causes
o f a c t i o n ( t h e s h e r i f f s u i n g f o r r e c o v e r y o n a b a i l b o n d , f o r
e x a m p l e ) m a y b e s e n s i b l e t o c o u n t a s “ d e b t ” c a s e s f o r s o m e
purposes, but not others.  Once distilled to absolute numbers, our
c o n s c i o u s l y - d e b a t e d b o u n d a r y d e c i s i o n s b e c o m e u n c h a n g e a b l e ,
locked inside numbers that cannot be pried apart.

This is only an explanatory restatement of the fact that the
a b s o l u t e n u m b e r s p r o d u c e d b y c o u n t i n g a r e a c c o m p a n i e d
i m p l i c i t l y b y a c o n fi d e n c e i n t e r v a l , o r a r e n o r m a l l y d i s t r i b u t e d
a r o u n d t h e “ t r u e ” m e a s u r e m e n t t h e y r e p r e s e n t . S e e n i n t h a t
f a m i l i a r l i g h t , t h e r e i s n o n e e d f o r a l a r m . E v e n w h e r e
p r e s e r v a t i o n p r o b l e m s h a v e a l r e a d y “ s a m p l e d ” t h e o r i g i n a l
p o p u l a t i o n b e f o r e w e b e g a n s c i e n t i fi c s e l e c t i o n , a n d w h e r e o u r
p o p u l a t i o n s o r s a m p l e s a r e s m a l l , w e c a n u s e q u a n t i t a t i v e
methods to aggregate our data meaningfully, and convey it in a
form that reminds the reader of the inherent qualifications.

But this is not how readers tend to understand quantitative
a r g u m e n t s , h o w e v e r s c r u p u l o u s l y p u t . Q u a n t i t a t i o n s c a n b e
extremely vivid, but for precisely that reason I have chosen to use
the most exact sort, which are derived from absolute numerations
o f q u a l i t a t i v e j u d g m e n t s , a s o n e u s e s t h e m o s t v i v i d f o r m s o f
p r o s e d e s c r i p t i o n — w h e r e t h e y c a n i n s t a n t l y c l a r i f y a p o i n t
sufficiently certain that the implicit exaggerations can mislead no
one and will do no harm.

This principle has two effects on the quantitative arguments
I make in this study.  Most classes of error in absolute numbers
f a l l o u t o f c a l c u l a t i o n s o f p r o p o r t i o n o r g e n e r a l m a g n i t u d e .
A c c o r d i n g l y I h a v e o c c a s i o n a l l y a c c e p t e d t h e s i g n i fi c a n c e o f a
c o n c l u s i o n i n o t h e r w r i t e r s ’ w o r k a b o u t m a g n i t u d e s o f
q u a n t i t a t i v e p h e n o m e n a , w h i l e e x p r e s s i n g l e s s t h a n p e r f e c t
confidence in the absolute numbers which they report.  My own
enumerations are of course subject to similar corrections; redoing
others’ work is generally impracticable.
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Similarly, I have sometimes made use of absolute numbers
c o m p i l e d b y a n o t h e r w r i t e r , w h i l e e x p r e s s i n g d o u b t a b o u t t h e
utility of that study’s time-series comparisons. Such comparisons
are particularly troublesome, because measurements in the legal
system from two points in time need to be compared net of the
i n fl u e n c e o f i r r e l e v a n t i n d e p e n d e n t v a r i a b l e s . T h i s d o e s n o t
i m p l y a n e e d f o r m u l t i p l e r e g r e s s i o n o f e v e r y v a r i a b l e w i t h a
numeric value.  On the other hand, absolute numbers of lawsuits
g i v e n w i t h o u t c o r r e c t i o n f o r p o p u l a t i o n g r o w t h a r e a c u t e l y
deceptive. The shorter the interval of comparison, of course, the
less serious the problem; the critical test is, I think, whether the
result conforms to acculturated common sense.

C.  Note on Equity

T h e l e g al development discusse d i n t h i s b o o k i s p r i m a r i l y
d e v e l o p m e n t i n t h e l a w c o u r t s , l e a v i n g a c t i v i t y i n e q u i t a b l e
j u r i s d i c t i o n s l a r g e l y u n d e s c r i b e d . T h i s i s t h e o u t c o m e o f a
deliberate decision, for the history of equity in colonial New Y rko
h a s a c o n t o u r d i s t i n c t i v e l y i t s o w n , b e t t e r s u i t e d t o s e p a r a t e
reconstruction.

The early, inactive h i s t o r y o f N e w Y r k ’ s C h a n c ery Court,o
i t s s i g n i fi c a n t g r o w t h u n d e r t h e a c t i v e d i r e c t i o n o f G o v e r n o r
W i l l i a m B u r n e t f r o m 1 7 2 0 - 2 7 , a n d t h e p o l i t i c a l c r i s i s o f 1 7 2 7
which largely ended its utility as an adjudicative institution, are
e f f e c t i v e l y d e s c r i b e d i n J o s e p h H . S m i t h , A d o l p h P h i l i p s e a n d t h e
C h a n c e r y R e s o l v e s o f 1 7 2 7 , i n L e o H e r s h k o w i t z a n d M i l t o n M .
Klein, eds., Courts and Law in Early New Y rk, 1978.  W possesso e
the order books and much subsidiary material from the Court of
C h a n c e r y f r o m 1 7 2 0 t o 1 7 3 2 , a n d t h e e d i t i n g f o r p u b l i c a t i o n o f
this material is the central task for an understanding of equity in
New Y rk. The late Professor Smith, along with others, intendedo
an edition of t h e r e c o r d s , m o r e o f t h e groundwork for which is
i n v a l u a b l y r e p o r t e d i n J o s e p h H . S m i t h a n d L e o H e r s h k o w i t z ,
Courts of Equity in the Province of New-Y rk: The Cosby Controversy,o
1732-1736, Am. J. Leg. Hist. 16:1-50, 1972.  I propose to complete



316 Settling the Law

t h e w o r k , b u t t h e d i m e n s i o n o f t h e p r o b l e m s h o u l d b e c l e a r l y
u n d e r s t o o d . A s W i l l i a m S m i t h , Jr., noted in his history , B u r n e t
was not a lawyer, and his understanding of equity conformed to
t h e t r a d i t i o n a l n o t i o n c a p t u r e d i n S e l d e n ’ s q u i p a b o u t t h e
C h a n c e l l o r ’ s foot. Thus an educate d e d i t o r i a l u n d e r s t a n d i n g o f
t h e o r d e r s r e q u i r e s a c l e a r g r a s p o f t h e d e g r e e o f B u r n e t ’ s
divergence from contemporary English practice, and the English
equity practice of the eighteenth century awaits the equivalent of
J a m e s O l d h a m ’ s m o n u m e n t a l e d i t i o n o f T h e T r i a l N o t e b o o k s o f
Mansfield, 1992.

The history of equity in New Y rk is highly contingent, buto
it was also, as Stanley Katz brilliantly pointed out in The P litics ofo
L a w i n C o l o n i a l A m e r i c a : C o n t r o v e r s i e s o v e r C h a n c e r y C o u r t s a n d
E q u i t y L a w i n t h e E i g h t e e n t h C e n t u r y , P r s p e c t i v e s i n A m . H i s t .e
5 : 2 5 7 - 8 4 , 1 9 7 1 , p a r t o f a l a r g e r p h e n o m e n o n i n t h e N o r t h
American portions of the British Empire.  Tracing that history will
contribute importantly to the history of Early American law, but
the method and prerequisites combined to place that task outside
the bounds of the current study.
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