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consequently of opinion, that the rule for a new trial
should be made absolute.

Per curiaM.—Judgment reversed and new trial
awarded.

'flne Trustees of the Quaker

Saciety of fontcnmea From Wagyue.
William Dickenson.

By the act of 1796, religious societies or their trustees, have not a ge-
neral capacity of acquisition, they can only take for the use of the
society.

Hence, by a conveyance of slaves to the trustees, for purposes for.
bidden by the policy of the law, nothing passes, and in an action
brought in their name to recover such slaves against a stranger, he

may, by parol, show the unlawful purpose in contradiction of the
deed. -

{t s 15, that even a party might offer such proof, for, as deeds con-

clude the parties only when valid, they cannot exclude proof of an
unlawful design, which avoids them.

The action was detinue, brought in the name of Jo-
seph Borden and fourteen other persons, styling them-
selves *¢ Trustees of the Religions Saciety or Congrega-
tion’of Christians, called Friends or Quakers, of the
Contentnea Quarterly Meeting, &c.” to recover a negro
slave, and was tried before his honor Judge Rurrin, at
April Term, 1826. On the trial, it appeared that in
November 1817, oune William Dickenson the elder, exe-
cuted a deed, by which he conveyed the negro slave in
question and others, *to Thomas Cox, Joseph Borden and
Francis JMace, Trustees of the Religious Society and
Congregation, usually known by the name of Quakers,
&c.” to have and to hold to them, Trustees as aforesaid
and their successors ¢ for the use and benefit of, and in
trust for the said Religious Society and Congregation, for-
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ever” It was admitted that the persons named in the June.1827.
deed as Trustees, were duly appointed such, according [~ =
to the act of assembly of 1796, and that the Plaintiffs  «.
are their successors in that office -or appointment. It Dickenson:
was then. proved by one Elijah Coleman, the subscribing
wiiness to the deed, that the religious principles of the
people called Quakers, forbid them to hold to the use of
themselves individually, or to the use of the society any
persons as slaves beneficially as property, or for purpo-
ses of profit—that it was the intent of Dickenson, Cox,
Borden and Hlace, parties to the deed, as well as of the
Saociety, that neither the Trustees nor the Society should
have any profitable or beneficial usc of the slaves, but
that the Trustees as a sort of guardians of the slaves,
should hold them in the name of the Society for the be-
nefit of the slaves themselves, they working under the
dircction of the Trustees and entitled to receive the pro-
fits of their labor, after defraying the expenses attending
their comfortable maintenance—and to be ultimately
emancipated by the Society or Trustees, whenever it
could be effected according to the laws of this state. The
witness being asked if it was not intended that the slaves
“might be sent out of the state to be emancipated, an:
swered, that nothing was said by the partics as to such
a disposition of them, but he understood it to be the in-
tention that they should remain in North-Carolina untij
emancipated, and then to choose their own places of re-
sidence. -
- The presiding Judge was of opinion, that the Plaintiffs
as Trustees, could take and hold only property conveyed
and infended for the use of the Society, and that a con-
veyance to the Trustees, expressed on its face to be for
the use of the Society, but in fact for the benefit of some
other person, was not valid—that the use required, must
be one actually beneficial to the Society, who could not
constitute its Trustees oritself, trustee for third persons.
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by the witness. The Judge was also of opinion, that
evidence of such beneficial use, for the Suciety, formed a
necessary part of the Plaintiffs’ case, and though such
use was prima focie to be inferred from the declaration
in the deed, yet if the Jury believed from the testimony
of the witness, that no beneficial use to the Society was
intended, but that the conveyance was made for the other
purposcs stated by the witness, the Plaintiffs had not a
title to the slave and werc not entited to a verdict.

The counsel for the Plaintiff submitting to this opinion
of the Court, the Plaintiffs were called, and a motion to
set aside the nonsuit having been refused, appealed to
this Court.

Gaston, for the Appellants,

The enquiry is in a Court of Law, which cannot ex.
amine into the invalidity of trusts, but can only ask whe-
ther the Plaintiffs have a legal title.

The amount of the charge is, that a religious socicty
shall not take property which they are not to devive a
benefit from, or that it cannot take what it cannot enjoy.
The capacity of the corporation must be such as the law.
gives it; the act of 1796, c. 457, aud 1809, c. 70, makes
the Trustees mere agents of the Society, the property
rests in the Society. The capacity of taking is only li-
mited as to realty. So far then, as a legal capacity in
any person to take personal property exists, so far has
this Society a right to take.

That the Society did not in fact, derive any benefit
from the property, can make no difference, for many
things which religious societies do, are not done with a
view to profit, and there is no profit in.much of the pro-
perty which they hold.

If the Judge had laid down the rule, that they should
only hold such property as they used in their religious
worship, perhaps the idea might be correct.
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The Judge’s opinion was probably feunded upon dicta
in the books, that corporations cannot hold in trust, (1
Plow. 105). But if they cannot hold in trust, they can
hold discharged of the trust. 'The rule however, is con-
fined to a technical use, and was adopted to prevent alien-
ations in mortmain ; applies exclusively to land and not
. at all to personalty. (Com. Fran. F. 10, 15, 17.) -

But if they can take personalty unlimitedly as an in-
dividual, where is the priuciple which prevents them from
receiving it for the benefit of others; and it cannot be
contended at this day, that corporations cannot be con-
trolled in Equity.

This however, is a question beside the main one, for
that is, whether the corporation had a legal capacity to
take. The enquiry whether the trust is good or bad,
is proper for a Court of Equity only. By this instru-
ment, the ownership of this negro passed directly to
the Society, the Trustees had nothing to do with it ex-
cept as agents.

The Defendant however, has shown no title, and if
the doctrine held by the Court below is correct, the ne-
groes belong to nobody, for Dickenson, the grantor, can-
not claim them,

The instrument upon its face is valid, and parol evidence
cannot be introduced to prove a trust different from that
declarved upon its face.

If it be said that parol evidence is used to impeach a
bond, when it is averred that the consideration is against
law, as usury, gaming, &c. Fraudis the ground which
is objected to in these cases.

The trust however, is not illegal, for no man is oblig-
ed to make a profit of his slaves; if they roam about they
may be hired out, and the owner is liable for them civi-
Iy 5 but he is not obliged to make a profit out of them.

- All the cases in which bills in equitly have been filed
to set aside devises of slaves for the purpose of emanci«
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pation, and declare a resulting trust in the next of kin
proceed upon the ground, that the legal estate is com-
plete. :

The charge is a repeal of the act of 1796.

4

Badger, contra.—The Judge was right'in nonsuiting
the Plaintiffs, for no title passed by the deed, the proper-
ty not being intended for the “usc of the Society.” It
is supposed on the otler side, that the Society is the quasi
corporation under the act of 1796 5 but it is believed by
us that the Trustees and not the Society are vested with
the corporate rights granted by the act. 'This is shown
Dy its phirascology—by the st section, the Trustees and
their successors ¢ are vested with power to purchase and
hold in trust for the Society,” and ¢ to receive gifts, &c.
for the use and benefit of the Society.” By the 2d section
the Trustees are * to sue and be sued,” and by the third,
the mode in which the Trustees are to be called to ac-
count, is by other persons, to be elected by the society
for that purpose. In the two first, is clearly recognized
the distinction between the legal estate in the Trustces
and the beneficial interest in the Society—the former
holding and receiving, to the use of, in trust for or for

. the benefit of, the latter—provisions inconsistent with

immediate corporate rights and a legal estate in the So-
ciety—and if these exist, why provide by the last section
for the appointment of other persous to call the former
Trustees to account ?

The case is analogous to that of churchwardens in Eng-
Iand, who are the representatives of the congregation as
to personalty, while the clergymanis the ¢ persona eccle-
sias” as to the church and the glebe. The former, though
not in the fullest sense a corporation, have yet corporate
rights as to the goods of the church, and as to them,
take in succession, and have a capacity to sue, and the
congregation for whose benefit they have these privile-
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ges, can call them to account for misconduct or abuse
only by appointing for that purpose, others to represent
them. (Com. Dig. Eglise F. 43—1 Blac. Com. 394, 595.)

Whether, however, the capacity to hold, be in the
Trustees or the Society, is not deemed material to our
argument, which thongh framed on the supposition of the
former, will, it is hoped, be found conclusive against the
Plaintiffs in either view.

The Plaintifts then, were not entitled to recover, be-
cause they were not parties to the deed, so nothing pass-
cd to them as natural persons, and as Trustees! they can-
not claim as successors to the parties thereto, because
nothing passed to them in their artificial character as
Trustees. They are authorized to purchase, hold and
receive, fo the use and for the benefit of the Society, and
for no other use. It is said, that the decd conveys the
legal estate to them, and if the trast be liable to any ob-
jection, it must be urged in another former. "This would
be true if the Plaintifis sued as nataral persons, or if
they were a corporation vested by law with a general
capacity to take ; but herer they have a certain limited
and particular capacity, clearly specificd and exactly
defined, no other capacity is cxpressed, and to infer a
general capacity from a particular grant would be ma-
pifestly unwarranted. Itisnot then a question to be set-
tled in equity, if the trust is good ; but the true enquiry
is, does the estate pass atlaw? Thatdepends on whether
the Trustees had a capacity to take and by the provi-
sions of the law, that capacity is suspended upon the cha-
racter of the use. If the use is within the statute, the
Trustees take, if not, their capacity being derived solely
from the statute, they caunot take at all.

Buat it is said, shall a religious society be required to
make a profit of all their estate or else forfeit it, and if
not, where is the limit of the humane and charitable pur-
poses, to which they may apply it? Suppose they should
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choose to support a mission to convert the heathen, sure-
ly this purpose, so sacred as a religious duty, is allowa-
ble? To this we answer, that no one supposes the Soci-
ety is required to carry on trade or become lenders of
money to make pecuniary gain, nor is this implicd in
any thing said by the Judge below ; but it is contended
by us, that the act of assembly being for religious socie-
ties, and securing property to their own use and benefit,
the purposes within the act are only religious uses for
the benefit of the Society itself——and that the legislature
had no view to erect all veligious congregatious into cor-
porations, for general purposes of charity and benevo-
lence ; and though it is dificult & even impossible, to state
with clearness and preciston, any rule which will at once
determine the class to whichall supposable cases ought to
belong, because of the uncertainty of the boundaries
which separate the departments of all moral subjects,
yet we can have a rule sufficient to all practical pur-
poses. The support of foreign missions, would be clear-
Iy out of the statute, which contemplates property held
for ¢ the use or benefit” of religious societies here—not
held by the Societics here, for other persons abroad.—
Again, a free school here, it is conceived would not be
one of the uses mentioned in the act, for it is not a reli-
gious use, however benevolent. The uses intended are,
the support of a preacher, the erection of a place of wor-
ship and other purposes of a like kind. But however
this may be, the use in the present case, is ncither reli-
gious nor charitable in ity nature, nor for the benefit of
the Society. The Trustees or the Society (it matters
not which) are to employ the slaves, receive the proceeds
of their labor, reimburse the expense incurred, and ap-
ply the residue for the exclusive benefit of the slaves
themselves ’till they can be emancipated. The right of
property can give to none more than the profits after
paying the charges, and so the slavesare the proprietors
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of themselves; the Society but the agents to superin- Juxz 1827,
tend their labor, and keep their accounts. Itis then a %7~~~
. . Trustees
case of substantial emancipation, under the form of own- v,
ership, and comes exactly within the principle of Hay. Dickenson.
wood v. Craven’s Ex’rs. (2 Car. L. R. 557) and Huckaby
v. Jones, (2 Hawks 120) in which this was held to be, in
our state of society impolitic and uulawful. In those ca-
ses, the estate in the executors was good, and the trust
only unlawful, because they had a gencral capacity to
take—here the whole grant is void, there being no capa-
city to take, except for one purpose and that not intend-
ed. e are asked what becomes of the legal estate if it
be not in the Trustces or the Society, the grantor being
estopped ? It is not conceded by us that the grantor is es-
topped. Ifheis, the slaves belong to the Trustees in their
natural capacity, orv are bone vacantic and belong to the
state ; but here we are not called on to show wlho js en-
titled, it is sufficient to show that the Plaintiffs are not.
1t is objected that the evidence was inadmissible to
show a purpose different from that expressed by the deed,
and the rule is referred to * that parol evidence shall not
be received to contradict a deed.” Lo this objection there
are three answers, each of them conclasive.
1. The rule referred to applies only to the partiesto the
deed, and these whoe claim under them, and the notion that
strangers who claim nothing under a deed shall be conclu-
ded by it, is supposed to beentirely novel and unsupported
by any authority. "The deed when proved, is evidence
that the parties to it said such things as it contains, and
iit is evidence thus far agaivnst all the world ; but of the
truth of the facts recited or supposed thereby, it is not
evidence at all, except against parties and privies. If
therefore the Judge was guilty of any error at all, it was
in holding the recital to be even prima facie evidence
against the Defendant, as to whom it was res infer alias
acla.

Yor. 1. 50
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2. A party cannot estop himself from showing a fact
or purpose unlawful or corrupt to aveid his deed, Far
the law which forbids the purpose and avoids the deed
by which it is {o be accomplishied, would be untrue to it-
self if it permitted the deed to be so framed as to preclude
the purpose from being shown,  To forbid, and then to
reject the proof of the matter forbidden, would be to
frustrate the very policy which dictated the prohibition-
Heuce a man cannot by any recital in a bond, preclude
himself from showing that the same was founded on a
usurious or gaming consideration, or to suppress a pro-
secution 5 but to show this, he may, by parol, contradict
the most solemn acknowledgments in a deed of a just
and true consideration.  If then the purpose of this con-
veyance was forbidden by law, no one, either party or
stranger can be estopped by it.

3. The evidence was received without objection be-
low, aud therefore none can be taken here—for parol
evidence to contradict a deed is not in an absolute sense
inadmissible, it is always admissible by consent, and
when no objection is stated, it is supposed to be heard
by consent.

Gaston, in reply.—It is not material to enquire whe-
ther the acts of 1796 and 1809, incorporate the Society
or the Trustees.

Itis however, much more analogous to our institutions
that the Society itself should be incorporated, and that
the Trustees should be considered as its agents.

Any grant to a vill is an incorporation, as a grant
to be free of a toll. (Com. Fran. F. 6.)

Frequently these corporations are directed to act
through ageuts, while the whole community is the cor-
porvation, (JMore. 582) as in the case of the baunk char-
ters in this state.

" The acts recognise the Saciety, it is to clect, the
proviso restricting the power of holding lauds, is upon -
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the Society, not upon the Trustees, recoveries made by
them enure to the benefit of thie Society, who may discharge
their Trustees.  'The whole scope of the acts refers to the
Saciety, all the enactments are for its benefit, and the
Trustees are its agents, threugh whom its corporate will
is expressed.  But whether the Trustees or the Society
is incorporated can make no difference, the question re-
curs, have the Association power to take property 5 this
is a necessary incident to every corporation; it may be
limited, butif no limitations are imposed, they can take to
anyextent. (1 Blk.475--1 Co. 50--Com. Frauchise, F. 10.)

T'hose who iusist upon the want of capacity, must then
prove the reverse of this clear right 3 no such is shown,
nor can any be pointed out. It issaid, that it may be in-
ferred from the first section, authorising receipts for the
use and benefit of the Society, that none can be received
except those for the use and benefit of the Society ; if by
this is micant that none can be received, except such as
the Society has the dominium ulile in, it is admitted,
but this is diffcrent from preventing it taking proper-
ty feom wkhich it can derive no profit. The Society had
the jus utendi, and what right they have, they can dis-
pose of 3 this however is. different from the consteuction
which prevents them from holdiug property, from which
they made no profit, (Trustees of Phillips Academy v.
King, 12 Muss. 546.)

In douations to religious Societies, pecuniary emolu-
ment is ravely intended, as for instance in a gift to endow
a free school. -

But it is said, that the purpose for which this convey-
ance was made, is illegal, and that the Iaw would not
be true to itself, if it permitted the deed to stand. But
no emancipation is intended, unlses it be consistent with
the laws—they are to be worked as slaves—governed as
slaves—have no right of Jocomotion—not one violation
of the law is intended, or is actually cflected by the deed,
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Ttisa cor/weyance of slaves as slaves,-and the ouly "
stipulation is, that if it shall be lawful hereafter fo free
them, they shall be emancipated. ‘

But it is said, that the cases of Haywood v. Craven.
and Huckaby v. Jones, prove this to be illegal; but these
cases only establish that where there is no trust declared
in a devise, or one so vague as not be inforccd ; not that
the legal estate does not pass, but that a Court of Equi-
ty will declare a trast. These devises were for mere
emancipalion—no equitable title or usufructory interest
passed. '

But where is the legal title? It is said, that it may
have passed to the Trustees in their natural capacity,
but the contract is, that the property should go to the
artificial person, if that contract is ineffectual, it cannot
be said that it shall enuve to the individuals of the cor-
poration naturally.

It is said, that they may be regarvded as bona vacantia,
this however creates a greater nuisance than any that
can be imagined, and is still more liable to the argumen-
tum ab inconvenienti. .

The whole enquiry was irrelevant—the evidence inad-
missible—the deed cannot be impeached, not upon the
technical priuciple of estoppel, but because all persons
are precluded from denying that a deed formally made,
between persons having capacity, passes the title; and
this rule is founded upon fundamental principles of policy
as regards property.

But it is said, the consideration is illegal, and that its
ill egality may be shown; there is a difference between
exccuted and executory contracts. The conveyance is
absolute, and has hiad its full effect—at law, it cannot be
impeached, though if its purpose be unlawful, equity will
interfere; bLut a bond is an executory agreemeut, and if
founded on an illegal consideration, no Court will give
it effect by enforcing its execution,
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Tayror, Chief-Justice.—The deed of gift executed to Joxz. 1827,
the three T'rustees of the Friends Association does upon ="~/
its face, convey the negroces to them for the purposes au- hu,:.tees
thorised by the act of 1786, and deciding from the con- Dickensons
veyance alone, passes a valid title to them. Buat as the
Deflendant was a stranger to the deed, it is competent for
him to give parol evidence of the real ohjects of the deed,
and of the trusts it was intended to effect, beyond those
expressed, (3 Term Rep. 474—S Term 379—Slarkie on
Eo, P. 4, 1051—10 Johns. 229.)

Before the pagsing of the act of 1796, the Society of
Triends had no capacity to acquire property as an As-
sociation, because they were not incorporated ; they
could take only in their indisidual characters, the gift
being confined to the very persous in cxistence when it
was made. 'T'o enable it to manage its own affairs and
to own property for the exclusive use of the Socicty asa
religious association, without the continual necessity of
) comveying it from one to another, the act of 1796 was
passed. A corporation exists but in contemplation of
Jaw, and possesses those properties only which the law
confers upon it. By the very act of incorporation, and
without any special power to that purpese, it is inciden-
tal to it to acquite property. But as it is the creature
of legislative will, it is competent for the Legislature to
limit its capacities and powers, as it may think proper.
It may withhold altogether its capacity to acquire pro-
perty ; it may consequently limit and restrain it to de-
finite purposes. It cannot be said of the Trastees of this
' Socicty that they have a gencral power to purchase and
hold property, because the act declares that they shall
hold it in trust, for the use and benefit of the Socicty. If
then the case discloses the fact that the Trustces hold
this property for an usc difterent from that of the Socie-
ty, and for the benefit of persons not contemplated by the
Legislature when they gave the power, and for object
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that are not Iess adverse to the “words and spirit of the
act, than to the geueral policy of the law, I think it will
follow that the Plaintiffs have no title to recover.

What are the real objects of the donation? The indi-
viduals compusing this Society believe it to be repugnant
to their religious principles to become the owners of
slaves, and will not employ their labour to the profit and
advantage of themselves, or of the Society., The Trus-
tees were to act as guardians to the slaves, and to hold
them for the benefit of the slaves themsclves, who were
to receive the surplus of the profits of their labour for
their own emolument, and ultimately to emancipate them,
whenever it could be done consistently with the laws of
the State.

So fur then from the Plaintiffs taking the property for
the vbjects permitted by the act of 1796, it appears to
me that nothing but the name is wanting to render it at
once a complete emancipation ; the Trustees are but no-
minally the owners, and it is mevely colourable to talk
of a future emancipation by law, for as none can be set
free but for mevitorious gervices, the idea that a collec-
tion of them will perform such services, under the con-
struction which those terms in the act of 1777 have uni-
formly received, is quite chimerical.

It is said that the legislature could not mean that the
Socicty should take no property, but such as it derived
a pecuniary benefit from.  Certainly that was not their
intention ; but it evidently was their intention that the
property they were allowed to acquire should subserve
in some way, the legitimate object of a religious associ-
ation, which every man can comprehiend when stated,
though it may be diflicult to give a definition that shall

“include the whole.

A place of worship, of interment, the support of a mi-
nister, the meauns of educating and assisting their poor
members, and various other objects which yield no pe-
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cuniary profit, we perceive at once to be within the scope
of the permission. o

But if a sense of religious obligation dictates to any
Society the exercise of an enlarged benevolence, which
however virtuous and just in the abstract, the pelicy of
the law, founded on the duty of self preservation, has
forbidden, it irresistibly follows that a transfer of pro-
perty so directed, must be void. )

Nor do I feel the force of the remark that the property
. belangs to the Society, that they may make profit out of
it if they choose, or sell it or dispose of it in any way that
another owner might. This is to presume that a Society
not less remarkable for the purity of its principles, than
for an unshaken steadfastness in maintaining them, will
at once degenerate from their long tried morality. The
whole history of the people called Quakers, shows that
neither prosperity nor adversity, favour or persecution,
or any known vicissitude of their condition, has ever in-
terrupted the even tenor of their ways. I firmly believe,
indeed I consider it morally certain, that if the Plaintifls
recover, this property will be disposed of in the manuer
described by the witness, and in no other.

It is true that an individual may purchase a slave from
gratitude or affection, and afford him such indulgencies
as to preclude all notion of profit. The right of acquir-
ing property and of disposing of it in any way consist-
ently with law, is one of the primary rights which every
member of society enjoys. But when the law invests in-
dividuals or Societies with a political character and per-
sonality, entirely distinct fromn their natural capacity, it
may also restrain them in the acquisition or uses of pro-
perty. Qur law allows the Trustees to hold them for
the benefit of the Society, whereas in truth, they hold
them for the benefit of the slaves themselves, and only
in the name of the Society.
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T cannot distinguish this case, in principle, from the for-
mer decisions wherein trusts for the emancipation of
slaves, have been held void in Equity, on the ground
that the law had forbidden such attempts, except in the
manner prescribed by the act of 1777. "There, resort
was necessarily had to equity, because the legal title
passed to the executors ; but here, as it is justly remark-
ed by the Judge who tried the cause, evidence of the be-
neficial use for the Society, forms a necessary part of the
Plaintifts title, of which, though the deed is prima facie
evidence, it is not conclusive,

Cpon the whole, my opinion is, that the Plaintiffs have
no legal title, and although the province of this Court is
to administer, the Jaw as they find it, without any regard
to consequences, yet my judgment is in some degree for-
tified by the belief that a contrary decision would pro-
duce most, if not all, of the ill effects which the Legisla-
ture sought to avoid by the act of 1777,

If that law could be cluded by transferring slaves to
this Society, there is no foresecing to what extent the
mischicf might be carried. Numerous collectiens of
slaves, having nothing but the name, and working for
their own benefit, in the view and under the continual
observation of others who ar'e compelled to labour for
their owners, would naturally excite in the latter, dis-
content with their condition, encourage idleness and dis-
obedience, and lead possibly in the course of human
events to the most calamitous of all contests, a bellum
servile.

Henperson, Judge.—~What may be the effect of the
deed of #¥illiam Dickenson to Thomas Cox, and the other
original donees, viewing them merely.as individual or
natural persons, we are not called on to say. The form
of the action, or rather the party Plaintiffs necessarily
brings into discussion its validity under the act of 1796,

v
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authorising religious societics to purchase and hold pro- Jose 1827,

perty ; for without the aid of that or some other act
creating them a corporate or artificial budy, the present
Plaiutiffs cannot sustain this action, there being no pri-
vity or connection between some of the present Plaintiffs
and the original grantees. By that act religious socie-
ties are not made corporate bodies with unlimited and
unqualificd powers of acquisition, for were that the case,
it is admitted that the use or trust upon which they held
their acquisition, would not affect their legal title. If
the use or trust was vague or unlawful, it would be a
reason why it should result to some other person or fop
some other purpnse, but such modification of the use
would not affect the legal ownership; because in this case
the Trustees having a general and unqualified capacity
to acquire property, as individuals or natural persons,
the use or trusts upon which such acquisitions were held
with such bodies, as with nataral persons, would not af-
fect their estates at law. The act of 1796, however,
does not confer a general and unqualified power of ac-
quisition, but only a limited and restricted one, to-wit,
for the use and benefit of the Society ; it is therefore the
wse which gives to the transaction its artificial charac-
ter, by bringing to its aid the act of 1796, if such use is
for the religious Society. The Society (either itself or
its T'rustees, which is immaterial as regards this ques-
tion) are invested with corporate or artificial qualities,
qualities commensurate with the object in view, bat if
the use or trust is not for themselves as a religious So-
ciety, but for athers, they can derive no aid from the act.
They must then rest on their rights as individuals or
natural persons, and it would seem to follow as a most
necessary conscquence, if this use is forbidden by law, if
it is contrary to the policy of the state, that the transac-
tion can derive no aid from an act of the Legislature by
which the use, and the use only, gives character and vali-
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dify to the deed. Tn saying that it is the use which gives
character and validity to the deed, 1 mean not to assume
the powey of examining into the question, whether the
use is actually beneficial to the religious Saciety or not,
it is sufficient that they as a rveligious Society think it
s0; of this they are the sole and exclusive judges; but
when the question is presented to me, it is my duty to sce
that such use does not violate the laws or policy of the
state, and I think in this case, the use offeved to be shown
on the part of the Defendant, from an examination into
which the Plaintiffs shrunk, and which must therefore
(if the testimony is admissible) be taken as true, is for-
bidden by law, is contrary to the policy and hostile to
the best interests of the state. 1t is contrary to law to
permit slaves to hire their own time, the pernicious effect
this must produce on our slaves is too obvious to require
illustrarion 5 neither is any person permitted to emanci-
pate his <lave by his own act, it requires the sanction of
the constituted authorities of the state to effect it, and no
one I think, can for a moment, doubt the policy of these
acts. I must also confess, after a careful examination
of the case, that I can discover no difference in effect, so
far as regatds the evil example to our slaves, between
hiring to them their own time, and placing them on
farms, and giving to themn what they make after deduct-
ing the expenses of supporting them ; and no great dif-
ference between emancipating them, and holding them in
the above mentioned manner, until they can be emanci-
pated. It must produce dissatisfaction and a restless
spirit among others. the very evils the Legislature de-
signed to prevent. There can be nothing. I think, in the
objection that the uses and purposes for which this So-
ciety hold these slaves, not being expressed in the deed,
averments supported by parol evideuce are inconsistent
with it, and therefore inadmissible to show what those
uses are; in the first place, they are not incousistent with
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the deed, the deed being general. DBat even between the Juwr; 1827,

parties to a deed any averment may be made, and of
course proof received, to show its nullity, When stran-
gers are concerned, and how this Defendant claims does
not appear, conserquently we must view him as a strane
gery such averments are very clearly admissible. The
recitals in a deed can bind the parties only, when it is
taken as valid, but in endeavoring to show that it is void,
its recitals aund affirmations may be disproved by any
one, eitlier party or stranger, otherwise the parties by
false recitals, can protect the most unlawful contracts
from scrutiny.

Havrr, Judge, dissentiente.—The act of 1796, ch. 457,
authorises religious societies and congregations to ap-
point Trustees, who may purchase lands and receive do-
nations for their use and benefit, and after such purchase
or donation, the Socicty is declared to possess the abso-
lute estate of all such property. 'The principal and only
qualification required by the act, is that the Society shall
be a religious ouc. )

But it is stated in this case, that it is contrary to the
religious principles of the Association of Frieuds, to hold
slaves to theirown use, and it is argued, that on that ac-
count the conveyance is void, under which they claim
the slave in question,

I do not understand {rom that statement that they are
averse from holding a title to slaves, or from being con-
sidered as hiaving a right to the use of them, but that in
poiut of Inw they may have the Tegal title, and a right
to the use, but they claim the right of dispusing of that
nse in any way they may think proper, provided that
disposition does not conflict with the laws of the land.

‘I'hat they may gratify their thirst for gain with it, or
render it subservient to the gratification uf any other de-
sire not prohibited by law—that the enjo) ment of the use
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consists in the freedom of disposing of it—that if is op-
tional with them to build churches, employ preachers or
give it away_ in charity in any other way their conscien-
ces approve of.

Preachers, individually, have the capacity to purchase
slaves, and when they become owners of them are, like
other citizens, subject fo the laws made for their govern-
ment, and when they form themselves into religious So-
cicties, the Legislature confers upon them the capacity
to purchase, the transfer of power is general.  The Le-
gislature have made wo exceptions on account of reli-
gious tenets, and it appears to me not to be the province
of this Court to discriminate and make any. As to their
liberation of them, for which purpose it is said they pur-
chase them, it can be effected only in the way pointed
out by law, and when it can be cffected in that way they
have a right in common with other citizens, to avail them-
selves of it. If they permit them to hire their own time
or otherwise mismanage them, they are like other citi-
zens, amenable to the law for such conduct. It is not
for this Court, by legal auticipation, to apply a preven-
tive remedy.

If we take a step into the moral world and contemplate
the unbiassed principles of our nature, we will discover
for the exercise of our discretion a wide range between
humanity and cruelty, and we might not find fault with
those who mingled with their religion the dictates of the
one and carcfully abstained from the exercise of the
other.

But if on account of our unfortunate connection with
slavery, these sentiments tend to a mistaken policy, if
self preservation impels us to a different and contrary
course, that course should be pointed out by the Legisla-
tyre; the mischief and the remedy are both with them,
If the act of 1796 hath produced the one, they can, by
sume other act furnish the other.
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Thetrefore the best consideration T have heen alile to Jvvr 1827,
give this case, results in a conviction that the rule for 7~/
= . Bafterlow
a new trial should be made absolute.

T

Newson.
Pere curiam.  Judgment aflirmed.

Den on demise of Wm. Bufferlow

c. } From Northampton.
Richard Newsom.

A widow remaining in posscssion as widow, of lands occupied by he:
husband m his hie, 1s bound by an estoppel, which bound her hus-
band.

A jury 13 bound by an estoppel, and the Court will disiegard a find ng
contiary thereto, except where the party entitled to the estoppel
has waived it by mispleading.

.

EsectyMENT, tried before Rurriy, Judge, when a
verdict was tahen subject to the vpinion of the Court up-
on the following case:

One Jesse Febb being seised, aud in the actual pos-
session of the premises in dispute, on the 16th March,
18i7, comveyed to oue John D. Amis in fec upon {rusi, to
sell aud pay a debt due to one William JAmis, il TFebb
should fail to pay. On the 30th October, 1820, Frebb
hasving fully paid the debt, JF. Amis executed fo him a re-
lease of the same, and also of all claim to the laud. No
sale or conveyance was ever made by J. D, dmis, and
F ebb continuing in possession with the consent of both
# illiam and John, on the 50th September, 1820, sold and
conveyed to the lessor of the Plaintiff in fee simple, with
general warranty. After this sale and couyeyance, ¥ebb
still coutinued in pussession of the land by leave of the
Jessor of the Plaintiff, (though without any formal or ex-
press lease for any particular time) and cultivated itun-
t‘il March, 1821, when he died. Mury, the widow of



