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hient intefith méeasures;drearequested: the:Gourt/s jurisdiction rhisss:
y. question of judicial propriety:iandi-ifsies of: propriety rhave:a:
Togjcall priority over :questions pertaining to-the meritssiIt-ist there-
foré regrettablé thatiin the idegean-Sea case this point Wwasrignoredi
;md cankenience apparently allowed to:previiltcover principle:bizoh
noilthongh sthe; Greek crequest:for. interim cmeasures : was: refused!
the:i Coiirt: Tejected (Furkey’s: suggestion:/that :the: ¢dse; he-removed-
fram; itsodist{sand:i fequired. the, parties :to.iprepare: theiri iwititten,
snbimissions! :AInlessithérefore «the dispute is résolved, 'thiel next:step;
will be-the Court's decision'on:the compléx quéstion soféits%juﬁsdittiohf
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W fhysteties' inthé févealed history of Eﬁghsh" Yaware s irritating
‘the “ gieat faystery’™ 4 SurfOunding’ the orfgm ‘of ‘the’ modern tFast:
il the form’ of ‘the * Wse"apbh’ 4"G¥e.” The-fifotives' Fof *ereating Bjaitt
aBle Interdsts aftdh the Sttiite oPUses 4re Tattrbiti obvivusy bt dhe
geherally received siory™ i that the Yecogtltion in écqiiity of tee'sdond-
e first ociiifred ad'd ekt off conveéyandng ﬁcefd%m e implied’
dnd ' reSulting’ uses ‘weite' Gvérlookiad. s Sitice deliberate evdsion ot ‘the
réVeiitie Pirposes of the'statiite ‘was unlikely' 10! Havé besh “permitied;
thé' c’onéluswﬁ' has ' Beeh ﬁ‘l‘awn that the' passivé trist] ¥ puifposely’
ciéated by wiy of 4 ‘doublé ise, did ot become” part* 'OF the’ Convéys
ancer’s: stock‘-m-frﬁde ‘uitil the half—century ot so after thie abolition
* oF feudal revenues in 1645.4 The conventional vérsion of the story’is
Based ‘on ‘very ‘sparse’ references in print, and most historians have
freely admrtted its uncertainty; the full story must await a history of
conveyancing and a detailed study of the Chancery records for the
period 1550-1650. The present writer admits to a lack of incliriation
to undertake that work himself, but has found two unpubhshed fexts’

oy e

.1.5. F. C. Miisom, Hwtoncal Foundations of the .Common Law (1969), p. 205.
"2 Reservations, which tend to the same conclusion as this note, but for dlfferem
reasons, have already been aired by J. L. Barton, “ The Statute of Uses and the
Trust- of Freeholds . (1966) 82 L.Q.R. 215-225; and Mnlsom, op. cit. innote 1,
pp. 208-210, )
8- As in Tyrrell’s Case (1557) Dyer 155. C '
-4 For both aspects of the orthodex:view see F, W. -Maitland, Equity (1908), p. 42
J B. Ames, Lectures on Legal History (1913), pp. 243-247; W._S.. Holdswonh
History of English. Law,. iv (1924), pp. 471-473; v (1924), pp. 307-309; vi (1924),
. pp. 641-642; T. F. T. Plncknett, Concise Htstory of -the Common Law (1956 ed.),
pp.- 599-602; D. E..C. Yale, ‘ Equitable  Estates -in the 17th Century * [1957)].
Cambridge . Law Journal . 7&—86‘ J. E. Strathdene, * Sambach V. Dgiston;.. an,
£ Unnoticed Report ” (1957) 74. LQ R. 550-560; H. Potter, Historical Intraducuan 40
k' English Law (1958 ed)), pp: 611-614; A, W. B Simpson, Introduction fo the History
of the Land Law (1961),.pp. 1831484, 189-191; R.. E. Megarry and H. W. R« Wade
Thc Law_of Real Praperty.(4th ed. 1975),; p.-168...
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which seem to. throw sufficient doubt ‘on. the- tradruonal iearnmg 1o
justify an ‘announcement of their existence. .. o '
-~ The first text-is'a report of a casewhich came before Lord Keeper :
Bacon in 1559-60; only two years after the common-law judges had 3%
decided-in Jane Tyrrell’s Case that the second. use was.void at law: /38
It-arose from the very unusual circumstances attending the persecution 'J§
of the celebrated Protestant heroine Lady Katharine, dowager Duchess - 38
of Suffolk (1519-80), heiress to the barony of Willoughby.de Eresby, !
and since 1553 the wife of a commoner, her former gentleman-usher
Mr. Richard Bertie (1518-82). She had been too warm ‘a supporter
of Ridley and Latimer and had unwisely made an enemy of Gardiner,
so that on Mary’s accession her position was distinctly dangerous.
By the end of 1554 she was under virtual house-arrest in London,
and in February 1555 she crept out in disguise at dawn to make a
dramatic escape to the Netherlands,” to Germany, and finally to
Poland.® In September the Privy. Council  took steps to recover her,
property. as forfeited, she having -« con;qmptuously w1thout hcenw
departed the realme.” ¢ She had; howeve,r, inMarch 1554, Iaken the;
precaytion,, %&onveymg some of her lands;to.a Maidstone Jawyer,
called Walter. Herenden. In.order to-dispel the appﬁargnce of. oollnsnon.g
thei; conveyance ¥, by, .fine . and; the couenant; to, levy, the :fine,
expressed,  ,sonsidesation. given by, Herenden, ,and. in addition 4
release. was executed; in, k#m#sn«# favour.”, Amoxdmsfte;me Jepor
the consideration was, aclarge sym ofmoney. But in the; text. of the,
indentyse, as garolled, at Maidstong,in L364,in, mrmcﬂmwuh a Jater,
suit,. thsfwmdmu@n was, Herenden's faithful. service, " great paynes;
and-travayle;. ip, Jitigation, and “the good:wyll zeale and. love which,
the, seid, Rycherd and Ladye Katherine doo,beare to. the.seid. ‘Walter
and .for. other good . causes  and - consyderacions.” * The, conyeyance
was expressed. to be ¢ to- the -only use and behove of the, . seid Walter,
Herenden. and of, his heyrm ” Nothing more could have. been done, al,
common, law, to vest, the. fee s;mple beneficially:in Herepden. In 1558,
Lady Katharine returned. to. ‘England, and. was_.restored. - by Queen
Elizabethr T 'to 4ll her confiscated- property:* Herenden| Tiowever,’ for
1easons hloil are, pot, elear, deglined! ’twre@éx_i”‘éxe o JADdS, v '
himand was-sued i’ Ghanc%sfy by . Bertie ‘and~his wite!>:
plainants were allowed to prove that.the.¢onveyanee of. i 5
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litionakileamingity’ and-betiouf of the said: Richard: Barti¢ and Lddie Kateryne,”
' u{ Yo noilesup & Merenden (who died. the same year)2?:was compelled by a decree

efipre! Lord; Keeper -
ldﬂ«i&ﬁi mdxes had
8 m¢¥01d~1&0 lawe
lingsthie persetiition
;«dowager Duchess
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ruary: 12, 1560, to rrefebff the complamanisumabcordance »with
poret-trust: Now théte-are;«t isitrué, overtones:of: politics jinthis
which- might. be-thought: to annul its>value 'as 4 précedent.: It is
to.ibe noted-that the feoffment (as-in Tyrrell's: Case).was.of the
“$to,A tothe use:of-Aito the use of: B ratherthan ¥ to-Alto:the
5f B ta the.use:of C/’."Nevertheless, it appears: from:airdport by
eatiti Batham; -which circulated- widelyvin the profession:ift orafter

warm'a supporter ;Athat; the decision was:taken eléarly:to. support: the ‘general
:nemy! of Gardiner, .\POSition that a secret trust could be enforced in equity:evel

stinctly dangerous.
.arrest in London,
t dawn to make a

uph it 'was contrary to.an express.use. ‘ The!course of the Chancery
Wﬁf(}f equity *in:such a.case was, according to:.the: report;
ntraty: to: the: common law.”  For contemporaries :this :was the

ysiand finally to sive;case on«the effect in equity. of a:* repugnant”” use; and.jit was
‘ps to, zecover her, wed in the' Earl-of - Pembroke’s. Case ‘before 1572. 1¢ ws ‘hiere
Wlthi}ut licence ae, an-unfortunate chance;:that thewport ‘was never‘;phntet_vi'f :_‘_and
vhe,lﬁﬁgﬂk%@@, re eventually:;passed fromvsight. 16} does not.follow:that the
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nd, in addition .

fision; iitself: had rany- immediate impact oiilconveéyancing;since:the
mppciala circumsténees wekre: unlikely -to :recur; this is‘s‘fivhm"the_
ndhdiscovery:completes the outline picture. . i ooyl goifiue -0
giorev proceeding to’ that, ithere is i one. ftmrublesomé case whnch

[m&‘ﬂ the report, d:he taken:to mean that Lord: Keeper :Egerton: was. unaware, of
in the: text.of the: ursus.-Cancellariae: settiéd by ‘Sir- Nicholas Bacon and reported
:c'tlop .with a later erjeant: Barham; :and has been taken to mean that theuse:on a
ce,.* great, paynes . was. not recognised in:equity until the seventeenth century. But
le and Jove which interpretation of the case has already been questioned, and there
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-another case which suggests the contrary.’* Manuscript and printed
eports give the impression that the nature of estates by way of use
me to be a major concern of the Elizabethan courts, perhaps because
nveyances drawn in the wake of the 1535 Statute were becoming
tigious with a change of generations. Unexecuted uses and their
‘effects in conscience were certainly among the principal topics of
len, however, for scussion. By 1594 a use expressed upon a lease for years -(being
« lands vested in executed) was enforceable in the Chancery *?; yet we learn from
wife. ‘Thf:: com- "’Wtray -J. in 1573 that “ the opinion of the Mlddle Temple ” long held

10e of 1554 was  against the notion that siich a usé was not executea by the Statute.*
e th’e"sa-mé 'to'the :

10 Will in P.C.C., Register Mellershe, 67. -

1. The. troublcsome case is Holloway. v. Pallard (1605) Moo 761 pl 1054; on
Which see Strathdene, op.: cit. in note'4, p. 552; Barton, .op: cit. in note 2 . pp.
Mﬂ The other is..Finch's Case (1600). 4 Inst. 86, though the second use: there ‘has
‘Been:, distinguished as. -being * active,” and- it could be that all the ot trusts "
Meritioned in-Egerton’s time weré of that nature. -
3R Crompton,. L’ Authoritie et Jurisdiction des C.'bum' de la Roygne (1594) p. 65

18 Note (1573) Lincoln’s Inn MS. Misc. 791, f. 10v. For the rule; see Anon.: (1580)
Dyer 369; ' :
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4y and A. B. Emden,
)y, pp ’45--46

cit. in note §,
3 15471580, 9. 135.
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The reluctant Middle Templars, according to Wray J., were defying
the opinion of all the judges of England——a remarkable instance..of
the . strength of the Inns of Court tradition—and it is a reasonable
conjecture that they could already foresee the perpetuity nightmares
which lay ahead.** If there could be such resistance:to what seems
in retrospect a fairly clear piece of statutory. interpretation, it is easier
to. understand how the status of the use upon a use could have been |
doubted in some quarters even after the two decisions of Sir Nicholas
Bacon. But our second new text suggests that, despite hostility, the
cursus Cancellariae was manifestly settled by the time of Lord Keeper
Williams.

Henry Sherfield, in his 1624 readmg on the Statute of W1]ls 1540,
spoke of these “ upstart” trusts in a manner which shows that,
although the trust was not yet beyond theoretical attack, it had become
an. established feature of English law. Sherfield’s view was that trusts
ought - to' be .abolished, because they emdangered the common-law
scheme:of 'estates: an argument :reminiscent of. the attacks on uses
by Thomas. Audley and the anonymous serjeant a century earlier.®®
If\) the: tone::of : Sherfield’s remarks implies . recent. innoévation, -theh
perhaps! Williams .or . his :predecessor: Francis: Baconwas: sesponsibl
for putting trusts on a regular, footing; but that; és‘moreﬂhaﬁsdamyet;
Beisproved. Sherfield. implied. that:flexibility: of conveyancing wasith
object of:thesestrusts; bt -what . precisély JFicobean conveyancers wera
iryingito achieve will :zequire’ much,/ fidther:studyto-discoven; At least
wexcan:nosw assert: with some! confidénce:ithat:thve arse: on m:aise cwas':
re€ognised:in equityatleasti10.years:before;Sambach v. Dalston; and
cani sbrmises thiw it;jhad- perhaps::beesr mﬁnﬂbﬁwlwfeccgr,ﬁseﬂ isinde:
556010 bug tavtvsuoahd Soyapniees sl et or soith sesn wilinng 2t
Cer JaT N e BRI S U TSI A NS PO AR TNy
ST FEIC I COENEVIR UL £ A0Sy DU TORN A3 BT 1o A LEE Fenlll MR B CPT

LERE R STIBE §
{kA HARIN .,Dpcnnss OF Surrouc v, HERENDEN ..

o)

! G abey BdfdreSiercholas*BacomLK’ 1560“ f’-%wf’
e v’\/ﬂjf‘d i);(}& vy wi o v i T R T Y I T

Nota quad., cuﬁsusacﬂnCdlme tqmtattskmusa contra wntmunem legems
itz qued 1 use: serradver; sUr un:fine, on; fofiment. o
:ecsmm] 35, pncounterun; yse expresse;deins -mesind U2 feffnient;

T30 Seb RIS L E i (fsi?)’ "rétﬂ‘%]i" 132: ﬂ%ﬁ”{isﬁb )t‘ﬁ& §’* ’L&nﬁe}"‘s/ m
(1612)- 10-Rep. 46-at £.-52,- - -

16 J, H. Baker, Introducnon to English Ldﬁ!.w&iﬂﬁ);gpﬁm "x oUW o
026 Beit, kibd MSo o Langdowne: 1067 £ - mxs(dhﬂcmted)s Fho-ysport: mﬁvrm
undet thenyedr 14 Eliz.,d0(1872); "Othey versioms: oBrit: Libn MSib Awdogul 35
£33 Lincoln's. dnn: MS.. Maybard: 77, £;t-31 ) MSD Maynard-186;:'fc t10
Law. Sch. MS. 2079;:£.- 124 Reécord, subv:nom. Bartie v:Herenden Lxﬁlbmtmotnplnd,
C3/8/27; Decree and Order Book, C 33/24y; ff.:12(5: 575 second dotion (E565),-C- 71838,
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I
HENRY SHERFIELD’S READING ON WILLS

Lincoln’s Inn, March 1624

[From his recapitulation of the first day’s reading] 2°

. Now it [the use] is become an usurper and hath encroached soe
‘much upon the right of estates, the antient darling of the common

19 Harvard MS. only.

20 fait per directer Harvard MS.

21 Walter Herenden, admitted to Gray’s Inn in 1541: J. Foster, Register of
Admissions to Gray's Inn 1521-1889 (1889), col. 14. He was engaged in legal work
t Maidstone before 1540, when he brought an action of slander (not mentioning

" professional status) in respect of an allegation of forgery: Herenden v. Fenton
(1540) X.B. 27/1114, m. 23.

22 mencionant Harvard MS.

28 Harvard MS. only.

2¢ auter Harvard MS.

25 g H, et ses heires Harvard MS.

26 Blank, Reworded in Harvard MS. Presumably Poland is intended.

27 reassureront Harvard MS.

28 Nicholas Barham, serjeant-at-law 1567-77.

2% Brit. Lib. MS. Hargrave 402, ff. 34v-35 (repunctuated). There is no trace of this

' passage in the two full versions of Sherfield’s reading in MS. Hargrave 90 or MS.
Stowe 424, ff. 39-91.
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Jawe, that now estates in land wrought by the common lawe are but
as shaddowes, and the use the body and substance. The use was wont
to follow and attend the estate, but now the estate is past and repast
as the use doth passe: it drawes the state to it, and not it to the state.

And ‘now, because the use is somewhat clogged that it cannott
daunce up and downe att all tymes soe lightly as ‘it could before it
was clogged with the state, there is now a bastardly use start up by
the true-name which the use had at first—which is “ Trust and
Confidence.” For now a man may passe his landes by fine or feoffment
etc. to the use of J.S. in fee, and yett upon trust and confidence for
the feoffor or any other; which is now an use upon a use, like the
pr01ecte of making salt upon salt,*® all nought.

. And this upstart hath as great a place in the Court of: Chancery as
ever uses had; and it wilbe noe doubt as perillous to the common |
lawes. And 1 did then, and still doe, thinke that it were most happyé
to thxs state if uses and trustw of that kinde were extlrpated totally,

S 1. H. BAKER.
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