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...oliGaurt')~j~d n'Eurke)rrs.: 8uggestion:{that' ;,~the'; 'easel 'zba~tulO'V,ed', 
::~~i ils;)ni~J fiqul,; irttquitTedJ <thcj parties,~U>j i:prepatd/ ltheirA lWitittetll 
;:h'Dlimissions!JJ.UqIcssfltherefore ~the:·tdispute 'is NsolvOl,;l1iU Dcd;';stepJ 
,:'·;wjftbcfJ'~ ~ourt:'s' dccision~onLthe complex question.;ofj,its\juJ.iWittiob: 
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'. P'f!\\t 'mystene'Si it{the ~eaie(rhistory' of\Eriktislichtw~''ir6 ~sI.itrlmtihf 
; ~\ tl1el;" ~~(~yster···'I'~·'tl.iSii~gi .~~ o~.: otitfie)htotferii~rtftJiti
.iif)the~~ 6t'th~ ~I ~lQpOBva"iIe. '~11te'fitOtiveS fr6r'"'era.\idfatuttb 
, aBle iiHt~i'afkt th@tstiltii~ OfiUsts :iretlai!'~l<Obvl;U§}/Mt':lIie1 
/.n~i1tU,y:,~n~rmstY,(}a ~i§·tfti1 :t1reOt~tllinriDi~\iity' df'~~'dhd~' 
.,iSblfirsiIoCciftredl ~!lar~t 01Jboh~eya'1\&g;rAcad~na:;Hteftvntiplietir 
:.'tibd· j {r~itiitgl iu~· fweteLov~l60ICea. ·):slliten\l,li~kteOevasidtil~of·l~~ 
',: re\fenrie '~ii~irof'1hi"-statute iwastiitnliketyt ttji Ha\1&:~2~~ttlted~: 
, ~t ~o~~siol\j. Ii~s',:tbll?{'dif~~', ttiat llfe,:i:pasSive, 'th1St;~1ilifl56S~,i 
dreated "y"way of; la; :ooublk\:iSe,,-j diti''1\ot- o~oriil;paif lOf tIi~Vcsonfelyll 
inter's'. srock-ln..tdde' 'urltn; th~ haIf~century o'r s<{ aftei- ·tlie· ab~HtioJ1 
of· feddal reVenues' in 1645.4 The eonventionat'versiori' of ~the'Story) IS 
oased'\'on"very: 'spa~Str"teferences in' print, and m·6sf 'bi9toriartS" have 
frtely'admitted its unc't~rtitirity;· the full story must await' a hiStory of 
conveyancing and a detailed study of the Chancery records 'for the' 
periOd 15S~1650'. ~e pr~nt writer admits' to a: lack ofindlrlation 
tbtun~ertake that work himself, but bas found two unpublished 'texts' 

,. l,S. F. C. Milsom, Historical Foundations o/the ,Common Law (1969), p.' 205. 
'~ Reservations, which tend to the same conclusion as tltis note, but for different 

reaSODS,. 'have 'already been a:ited' by J. L. Barton, "The Statute of Uses and the 
T{U!ft· ,of Freeb:01<1$·". (1966) ~2, L.Q.R. 215-:-225; and Milsom, op. ~t. in rpote 1, 
pp. 208:-210. '.' . 
""Asiil Tyn'ell's'Case (1557) Dyer 155. ' " ", . 
:. 4,FQf both aspects ,of thoprthodox. view.see. F. W.'Ma,itlapd, Equity' 0:908), ,p. 04.2;' 

J. B. Ames, Lectures on Legal.l:(~(ory (1913), ,PR. 24~2.47.;.._W ..... S.•."Holdsw.Drth. 
1!istory, oj English Law" iv JI924). pp. 471-473; v (1924), pp. 301-309; vi (1924), 
pp.~ 64:1~2; T. E. T. P1u~knett, Concise. History of :.the. Common Law (1956 ed.)~ 
pp.'.S.~2; 0. E.,:<;•.. Y~e, <,'t ~uitable,. E$~te~j,11 the 17th ·~t~ry ,.,: [1957J. 
Cambridgtt,·Lqw· Jo~, 7~6;, 1.. ~. ,~trat~ene", "SQlJlbach, V;.. Dpl.rton:'·,~A" 
Unnoticed Report h (195;7) .74. L~Q.R. 550:-560; lI·. ,l:tptter" ·f##f!rlcal :l.Qduetio.n '''0 
English Law (1958 ed.)~ pp. 611~14; A. ,W.R SimPS9~; Introduction·lo, the History
of ~~ ,fAZJP ,~(~961).·RP. t~)r.l34;. 18~191;, R.:E.·,MegaJ'Il· ~M.,H~W.; R•. Wade. 
T~:LQw~~t-.Real J>r~~rty,( ..th ed•. ;~~J1.~);,·P .• ' 1~~~;,: ." <~ , • ". ,," " < 
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whiCh. seem to: th,row sufficient, doubt, :on~ the.·traditional'iea·riling·:t<,· proffitt· and behou 
justify an ;~ouncementoftheir existence! ." " ,,', '., '.' ': ": ~;j,' and Herenden.(wh'.';') 

.'The first text 'is.a report qf' a, case··which ~e' befo~; Lord,. Keep~ of February 12• .1, 
Bacon .'in 1559~O; only,two years··after the :comIDon..law judges had the secret· trust. N 
decided';in :Jane Tyrrell's. Case that the second. use was;void at, law~ case which might 
lt~arose from the very unusualc,ircuinstances attending ·the :persecution also to be noted 
of the celebrated Protestant heroine'Lady Katharine,· dowager. Duchess " type" to A to the 
of Sillfolk (1519-80), heiress to' the barony of Willoughby"de' Eresby~ use of B to the u 
and since 1553 the wife of a commoner; her fonner, geb.t1eman~usher Serj-eant,Ba'rham, 
Mr. Richard Bertlie (15l8-82)~ She had' been' too' warm'a supporter 1572,·that the dl 
of Ridley and Latim'er and had unwisely made an enemy of .Gardin·er; proposition that 
so that on Mary's accession her position was distinctly dangerous. thoughiit was conl 
By the end of 1554 she was under virtual house-arrest in London, by reason of ,equ 
and in February 1555 she crept out in disguise at dawn to make a " contrary, to :the 
dramatic escape to' the Netherlands," to .Germany. and finally to ': decisive case ODr·t] 

P~lan9.~·In ~~b.qr ~e Privy, Coun~;took~teps to.;r~o~er ,~erl:'? followed :10 the; 1 
pr9P~l{~Y~; ·~s. :f~~~ed,~he. baving .·'~>~l9IDptuou~y' witb()~1:· ,J.iC~D~: ~ cltance~ aD.·.unfort 
d~~~~~ !~~, r.~m~,~', ~J{~he. had,. ~~we\:;~,; ~in:Mar~J1: <IS.54r·~~e~,.. d1~ J. therefore .~,entua] 

P~~~~AI~<G.9q¥~yY1&.·~ 9f:h~ !~.4~?~~~~~~~~~J~WY~ ..;;, deCis.iouj·i1tselilhaC 
q~l~:~alt~',~~~~P~Jp,p~~y.~:~~B~ tbe ap~~ ~"tcoJ1~~IJ~:,¥ vety r~fX:jah~~JJ 

~h99q~y~c~n~~~~}PYHl#»~·~/~4:):~e .~q.~9P,;n~L \"9;11%VI)ot~f:~:¥ s~ondJ~erJ'( 

~r~~"i;~:?S~m~.:sjp·,tP~iJ~~~d~~,}.a~;;.M~l~qgi~oq~f~~II ~;r.~Befor~(.~ 

could~··hcr.~nid:(~"~c~¥(~Cf~t~i iflll!~J:~~~} Ja~~~~! I;:·J\~~~~lhl~l1J»F ~~~P9& ,':;. 
the) rcUitSIJS:, €--otIire~~~~e!~~~¥ '~~?,~~~~ ~JmJ ~m!n~~:}~u~}m .~~>~~r:~~ ~:~ 
Qrf,SerjeantrrBarlt;iJ¥!~~tb·~~ '1el~~~~!~q~,tptmt~~WJ4!}l}bI~Dftpp9P.llw~ ~)~~~.~j; 

~\l:~t." ~fcq~d~mti~~ w,s/ ~~~~~~~~Mt~ks~m'~~~r:t·I~~~ paI~~; )'. Use. was· not reee 
C;'P4·~v~~el';' ~Jtj~~qRR~i;~ ~~r1ht;" ~7~\l ~y j~4r;~oy!~)w~c~ ,;:,~ that.jit~r 

is another case w:~PM. ~eWr f~)f,~~~?,~ ~%dye, ,~t~~$~ :~pqt~!A t~(); t1}~~~i~t~\\f~:t~r;i 
~d t~f9h; ~pe,; t;S~~,: c~us~ ;(a~' cq~s},'~.~~~~~ ~, .;:r~~1 :~*eY~99q l! reports give the i 

came to be a maj'C~~~ '~~Pt:~~~ to /~~~: ~~.,~~J~~:~~lY :~~ \~;4.J~~oYtf,~~ (#t~ .~~J~.»)' 
conveyand'eS(a¥hvJrI~r~~H4~:;aJld p~\]li~ ~e~r~·'t,~otblt)g,~~~~r~»~4 '~a!~;~. ,d'JlCh~3' 

, Y:tigious with ~:' (~~~99nl~".' 1~9 t!.(~.j/~~:~~~·" ~P~~i :~~~~~~y} m,i;H~J"~p4~,~: ~It!i;l~~~ "'~ 
Lady _Katharirie .. xetumed. to~.England, and....was-.-restored...by... ,.QueeD.::!, effects in consci{ 

~I~~~~ :''1«;> .~~'.;b,~' ~on~~~t(~· '\,~~;y;$"'f1~re~4~F~~~~~~!l fpr:~ discussionJ)'Brt~1~ 
" ~...lr!"lJ 1I.JhlQh' '1'.~ "J n<...<,. 'o:~med';in r .. OJ ~J[U. jt1i{r!~...t.~~!::.\ 11.J~ •.. ':"'. unexeetJ(_~t \ftS~~Ag~t.W.~ ... ~~eJ. ,....rc,earll .. l~' ,,' .t""-l'(~r~pv;~~" ~...~~!~, .. ?•.~,l'
 

him.:c-alldi wasnsued/ijf-/ Chanclb'Y:~by .Btftfi,e:. :llttdh!his' ~'~1Jl~(:~'f;t~ Wniy:'J''1)nl1~'t~.·'1
Mfa,'

plainants were allowed to prove that.rlh~.<~~~)'a,q~...
. 

~~,.;t5S4;:war2!:' ~~ ~g~tv~l\1.lf'J() 
Use~th~,~saint l()ithe..f ;' ...... "'~'~upon(~' 'eq81~tfus~i~d,!'oo»fide~ceJto"~(and (1.<."~';

)1 ")' "i" '. ' '. r ..,.,~ < .j r v \ "Ii; ,"'1\1: ~ <.l->! 51l) 1.'n\..H·Y~._~ ?~~mi~ ,8 .1. ( . 10 Will in .C' . II
\~ .........on. ,(.... '..n~"",,,u,,.: .flf~et~ a~~ftiQj~ f(jJJ ~hliiesFla(ff Glfbrdll' IeYiiei'nPi\7e' Hd~~~'\'rilX .~ ' . ~'''~.,~( 

~~\l.to.t idl'f{t~"~~~IJP;) l~);:i btftYjieetili6.,. ~~QbfF,l~·:{~dri ...'d/ '.. e:X~.~~O A~' .~;~ ••.~)' " (tOOt--. .....~ 

(1930); foY1Rial«rdr_ i1~ ,fle l Bft1tiii • .f~,'1fl,tlonlii}Moirllph' A;,(ItX!'~d' :~. ;: ,....~_ .. 'dillA·I~l~is 
..~'R.~B)tIi.!",i·Unl. ~ . Prd15~$IjJ (197:4)~:p ~~,~\)!:".(~m~~; ~ ~~( < .... ~q:: 

',;:'4P1r;R~~" . vjr;," ~:m.,~t'·P1\180.r.5 ttXi~'l.Jj iJ::,;:.... :.,t:n,J/; ,,:~~~" t'l(t(!;)/ACtSlo.,.t1t'J .itd'•.•..
'-(.~.\' Me ~lt~~CII\i~·' eo. .' . i t6 ~.beJ 8('~ n "Hb..\ \h~\\~i\ ... '!{10;~'l 
....ssJliYan\bi H~lW'JJl&MDebt ' ' 1 ...' . . ·Birde;)Qb},.\H~l. 'iH)...bclf~ , .. ~. N'oti.,(1"31,~JJn 
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i,FO 'tQ~ tIte?use:·J.of./C:','ilNevertbeless, it appear,) frOR1t:alrdpodiby 
~iBamaiD'~;-Whiclt iCirc11laWd·' widely;vintthe(pmfessienlm o-r1
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waS ',~ taken '~leady:~to~ 'support··\ ·the '~generai 

that a secret tr-ust could be enforced in equity!:e\{oli 
i lit 'was contmr& to:an express..use.~.~" :rhe!courSe..of,the: Qtaneery 

a" case '·was,.'~dihg to: ,the} report. 
. tdty:;;tO! the: :eomnion '·law.'" 'For c~emporaries:this Jlyas :thc 

v4£Rse,·on.'Jthe etfect:inlequity. of. a':~" repugnant;~·" tiSe~;ailttit-wu 

"Old'om .,thefE(JTb-:of-;eembmke's~,;CtJSe ·:befor.e"lS12. It wa.s ;riJ:~e 

~ C*l an~',Utlf.()rtunate cbance~ '.that tlttl;'report:was nev:er,;printed<ai1d 
~mtuaUy ttpas:sed froDt~(sighl ~It} does Ro!:-f<tllownttuiti" the 

)titseW'ihild {8DJ~. i.ouiiC;diat&JmpBt otti.fOOltvcYancingJ(since: tlie 
'~m~aL~circlllD8tiilcresflw.ete1wilikely,·otp ~recU[i; ,this, is-IWheJ,1e'hh~ 

;discOveryroompletes,die'qutline piot~fe~ " li~i>.;nl .Vlitiv:: -f:~~ 

tfm'e:1 fp~g;, to) ~t~··;thete,is ;. one.. (~rooblesomei~ dlse":~whioh 

:,'bell~n i40 mean ',tlia~tLOrd:' Keeper ;Bgerton': was', UnawaTct ·of 
, fcutsus,. ,emttiellar#te.: :settiCd :})y'.; Sir' 'N,icholas Bacon. 'and repo~ 

crjeaot1Barham:;;and"has"been ·taken to 'in'ean'that thc(use:on, a 
was, ,not recogniseddn', equity until the:fseventeentheebtury•.But 

, 'Jdtterpretatiou of the case has· already been 'questioned, and there 
·another case which suggests the contrary.l1 Manuscript and printed 
ports give the impression that the nature of estates by way of use 

~'ajor concern of the El1izabethan col:lIits, perlta.ps because 
nveyances drawn in the wake of the 1535 Statute were becoming 

a change of generations. Unexecuted uses and their 
conscience were certa:inly among the principal topics of 

use expressed upon a lease for years ·(being 
was enforceable in the .Chancery 1,2; yet we learn from 

:Wlfay·J. in 1573 jthaJt "the opinion of the Middle Temple" long held 
"~~ ~g~ln~t ·the notion that'such a'use'\vas ilOtexC;c.iife{rl~y·tli~·Sfatiite:fS 

. . '.' , 
case is Holloway, v. Pollard (l60S) Moo. 161, PI. ,1054; on 

kc ~~de~, '!P4.' cit• .in. note,'4, p. 552; ,Barton, .Op. cit. in· note l;'-pp. 
the second use ~there',haS 

as,·~beiilg "a~e/'- and,. it could· be that aU the .'.(,~·ttusts ~" 
":' '.. . ') , , . ., ' :' ~ 

>fd{fii,;J01\1.(R~" CromPt:6n,~11Ailthoritfe et Jurisdiction des OJurts de liz ,R'oygne, (1594) p. 65. 
Note (1573) Lmcoln's Inn MS. Misc. 791, f. IOv. For the rule,' see Anon.:(1S80) 

, . 
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The .reluctant Middle Templars,- 'according ,to. Wray .J,;,·were defying 
the' opinion of all "the judges of England~a remarkable instance·..~Qf 

the, strength of the Inns of Court :traditlion-and it: is a reasonable 
conjecture that they could· already foresee' the perpetuity' nightmares 
which lay. ahead.14 If there could ..be such resistance: to What ··seems 
in retrospect a fairly cleaT piece of statutory..interpretation, it is' easier 
to, understand how the status of the Use upon a use 'could have been 
doubted1n some quarters even after the two decisions of Sir Nicholas 
Bacon. But our 'second new· text suggests that, despite hoStility, the 
cursus Cancellariae was manifestly settled by the time of Lord Keeper 
W,j}1iams. 

Henry Sherfield, in his 1624 reading on the Statute of Wills 1540~ 

spoke of these "upstart." trusts in a manner which shows that, 
although the trust was not yet beyond theoretical attack, it had become 
an, :established feature of English law. ,Sherfield's view was that trusts .;;, 
ought . to' be ..abolished, because they endangered the common-law J~ 
scheinerof':'estates: an argument 'remin:iscent oj. the ·attacks on·. uses ';1, 

by· Tbomas,.AiJ:dley and the anQnymous serj~t.~a ...centuryeaJtier..~r 
Ifb tho; tonJ':~!of .L.~erfield~smnarks.,impliies,.recent.dnriovatiou*:,thcb & 
perhaJ)S~'~Wmiams :or .his (pr~etessor:,EnmcisIBaeon::Jwasl4"~sjble!i: 

for putting trusts on a ,regular. footinS;~bGt'.tha~ s:m,re';tba:ii)e8n):YOtfY 
tiot4m>y;ed;" Sherfield,jimplied, thai~AlDcib_ of1 ~c.yaacipg,wasfthe;~ 
Objla'~OO.~itrusls~l;~t~lw\tat~ptecisily.~ oonv_eers~w~,t 
tqtiBgf_ acmO\fC.lWill ~~dqttii~mdCh{fttith~.ud:y\tf):discOvet1Jl1\tieath~~ 

WC]{eaDi.DOlM asSeItHWith (somel cmdiddncedtliat1ldlluuBe.:.~tIi .tar·:"'soG'wei<f' 
te&>~stt(kin :equit)nat:ieastt!IQ;:~~jhqfore'iSiI~·Y. Dalstc»t~ and:): 
cantstmnisbcthav. ·iti-Jhad:;p~hapsbbeetieontintibU91Jl~ Itecogqised isiDdct,\( 

.~~,~~ q /~r~,l: .~~:";: t:.:;,:'c 
fl 

,; ./1 ~~~: ~";;1 ~ ::,~ :"'; :~.~ ;::':~:;:ijt 'J ~:~1;::.'::11:0,';;1:J::j 
Ii f·. •.,.•..•.,\,; "'\:~1"1""(' ...\ I • /-- : " , •....;'.f}.",J.~'. 'I-( _ l·j(~. .. . "'~ .r); [l l)"'. ;':~""K.Jt." ...., "' .... .MJ) .. ,., ;,1,.1/ (':.'" '.' ,.J ,,J;•.• "1 I"~ _ rtf',l'>.,.·,''J't""'" .. , ..J ')').j"">". ;'(' j '.".J,'T.~" ,·· ...... ',1 

·,·";.:n,'· -<.n ..; ;.~PW,?DB~~~ ~~, ~9f~O~K, ~~ ,.~~'i~; !:;'';f;o~t 
~. . .. . '" 

::~ d' f,r f 
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[From his recapitulation of the first day's reading] 29 

>:\ ••• Now it [the use] is become an usurper and hath encroached soe 
);~ much upon the right of estates, the antient darling of the common 

19 Harvard MS. only. lunem.legem 20 fait per directer Harvard MS. 
feffment Iou 21 Walter Herenden, admitted to Gray's Inn in 1541: J. Foster, Register of 

A.dmissions to Gray's Inn 1521-1889 (1889), col. 14. He was engaged in legal work feftll1cnt.· 'OU at Maidstone before 1540, when he brought an action of slander (not mentioning 
': professional status) in respect of an allegation of forgery: Herenden v. Fenton 

(1540) K.B. 27/1114, m. 23. 
22 mencioilant Harvard MS. 
n Harvard MS. only. 

:JOlt is,:-Written 
24 auter Harvard MS. 

'didonal 3594'1, 21S a H. et ses heires Harvard MS. 
1:10; .HaNard 26 Blank. Reworded in Harvard MS. Presumably Poland is intended.

I' of 'COinplain(, 27 reassureront Harvard MS. 
~·56S).··e':T81'35, 28 Nicholas Barham, serjeant-at-law 1567-77. 
aw ~Sth001 'for 28 Brit. Lib. MS. Hargrave 402, fl. 34v-35 (repunctuated). There is no trace of this 

passage in the two full versions of Sherfield's reading in MS. Hargrave 90 or MS. 
Stowe 424, fl. 39-91. 
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·Iawe, that now estates in 'land wrought ':by the' common lawe are but 
asshaddowes,· and ·the use' the 'body and substance. The use was wont 
to follow and attend' the estate, but now the estate is past and repast 
·as the use doth passe: it drawes the state to lit, and not it to the state. 

And "now, because 'the use is somewhat clogged that itcannott 
daunce up 'and downe att all tynles soo lightly as 'it could before it 
was clogged with the state, there is now a bastardly use.staJ.'lt up by 
the true'· name which the use had at first-which 'is "Trust and 
Confidence." For now a ,man ID'ay passe his landes by fine or feoffment 
etc.. to' the use of J.S. in fee, and yett upon trust and confidence for 
the feoffor or any other; whi~h is now 'an use upon a use, like the 
projecte of malcing'salt upon salt,30 all Dought.. 
" And this upstart hath as great a place in the Court· of: Chancery'as 
ever uses 'had; and ilt wilbe' noe doubt as peri110us to the common }~ 
·lawes. ',And I did.;then, and still doe, thinke·that it were most happye .~' 
.to this· state :,if uses and trustes of that kinde were' extirpated .totanY'~ '1 
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