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HARVARD
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VOL. 1. APRIL 1F, $838. MO, 1.

THE HISTORY OF ASSUMPSIT.

T.— ExrrEss ASSUMPSIT,

HE mystery of consideralinn has possessed a peguliar fasch-

natinn for writers wpon the English Law of Contract, Mo
fewer than three distfnct theories of its origin hawve becn put for
ward within the last eight years, According to one view, # the
requirements o consideration in all parel comtracts is simply a
modified generalization of gudd g0 gre to reise o debt by parel.”?
On the other hand, considermtion is described as “o moedification
of the Roman principle of cause, adopted by equity, and trans-
ferred thenceinto the comman law,”? A third [eermed writer derives
the action of assumpsit &rom the action on the case for deceit, the
damage fp the plaintiff in that action being the forerunner of the
“ detritment fo the promises,” which constimites the consideration
of all parol contracts.

To the present writert it eeems impossible to refer consideration
to a single source AL the present day iE is doubtless just and
expedient to resolve every consideration infe a defriment to the
promisee incarred at the request of the promizor. But thiz defi-
nition of consideraticn wonld not have covered the cases of the six-

! Holmes, Eadls English Equity, 1 Lo Q. Row 1735 The Common Taw, o A
Sitoular ophidun hzed een previously wlvinced by Professar Langde]l, Contrncls, § 492,

% Balmond, History of Contract. 3 L. (3, Few, 104, 178

& Hare, Cangraces, Ch, VI, apd VIII,

i Tt sgelns proper o say that fhe substawee of this article was in mannscript befors
the appearance of Jodge Hare's book or 3fr. Salwond's Lkssay.
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2 FARVARD LA REITEIF.

teenth century. There were then two distinet forms of considera-
tion : {1) detniment; {z) a precedent debi. Of these detriment was
the more ancient, having become established, in substance, as early
as 1504, U the other hand, no case has been found recognizing
the wvalidity of 2 promise to pay a precedent dest belore 1542
These two specles of consideration, so different in their naturs, are,
as would be surmised, of distinct origin, The history of deirl-
trent i5 bound up with the history of special assumpsit, whereas
the consideration based wpan & precedent debt must be studied o
the development of swdediferns asswirgpsil, These two forms of
assurnpsit will, therefore, be treated separately in the following
pages.

The earlicst cases in which an assasnssis was laid in the declara-
tion wera r:ases-against a terryman who undertonk ta carmy the
plainkiff’s horse ower the nver, but who overloaded the Toat,
whereby the horse was drowned;l against swgeons who vnder-
took te cure the plaintif or his animals, but who administered
contrary medicings or otherwize unskilfully treated their paticnt;*
against a smith fur laming a horse while shosing it ; ¥ against & bar-
ber wha underteok to thave the beard of the plaintiff with a clean
and whalesame razor, bot who performed his work neglirently and
unskilfally to the great injury of the plintiff's face;* against a
carpenter who nndertook to build well and faithfully, but who bulé
unskilfully.®

I alt Lhese cases, it will be observed, the plaintiff sought to
recover damapes for a physical injury to his person or property
caused by the active misconduct of the defendant.  The statement
of the acesmpeit of the defendant was for centurles, it Is true
deemed essential in the count  Dint the acfions weve not origh
nally, and are not to-daoy, regerded as actions of contract. Thay
have always sounded in tert. Consideration bas, accordingly,
nevar played any part in the decleration. In the great majomty of

i¥, B 22 fs3, g4, pl 4L

V.1 49 Bd IIT. &, pl. 11; 11 B IT. Fite Aln Ackoon the Case, 37 ¥. R 3 H VL
3% L 33; ¥. 0. 19 IL VL 4q, pl. 53 ¥. B, 11 Ed. TV. &, pl. 1o} Powtoary = Waltan,
1 Roll- AT a, pl, 55 Slater », Raleer, 2 Wils 9501 Sears 2 Frentoo, 3 Kast, 348

3 V. I, 46 Bd. TIT. 1o pl 1g; W, I 12 HA TV, 15, pL o (samdde).

4 14 7L VII. East. Bpk z, b. 1.

Y. B K. IV. 33 pl. oy ¥. B 32 H. VL g, pb. 335 V. L = 3 V1. 34, pl 45
¥. R 21 H, VL g5, pl. 123 18 H, VIL Kei. o, pl, 4 21 H. VIL Keilw. 77 pl 253
¥, B za H. VIL 45, pl 66; Coggs 2. Pernard, 2 Ld. Ray non, oo Fkee o Gat.
ward, § T. I 143. Seo slso Bost @, Yatas, © Veot, 268,
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THE HISTORY OF ASSUMPSIT. 3

the cases and precedents there is no mention of rewerd or con-
sideration. In Powinary = Walten! {1508}, & case againat a far-
rier who undertook to cure the plaintiff’s horse, and who treated
it =¢ negligently and vnskilfully that it died, it is sadd : * Action on
the case lies on this matter withnut alleging any consideration, for
his negligemce i= the canse of the action, and not the assamegpsds”
The pist of the action being tort, and not contract, 4 servant,® a wife?
or a child,? whe is injured, may sue a defendant who was ermployed
Ly the mastar, the hushand, or the father. Wherever the employ-
ment was not gratuitous, and the employer was himszslf the party
injured, it would, of courss, be a simple matter to frame a good
count in coatract. There is a precedent of assumpsit apainst a
farrier for laming the plaintiff's horse But in practice assumpsit
was rarely, if ever, resorted to.

What, then, was the significance of the assympsft which appears
in all the cases and precedents, except those against a smith for
unskiliul shoeing? To answer this question it is necessary to take
into aceonnt a radical difference betwesn modsrn and primitive
conceptions of legal liability. The crigingt notlon of a tort to
one’s persom OF property was an injory caused by an act of &
stranerer, in which the plaistif il not in any way participate. A
battery, an asportation of a chattel, an entry upon land, were the
typical torts. If, ow the other hand, one saw (il to aulhorle an-
other to come into contact with his person or property, and dam-
age ensued, there was, without more, no tort,  The person injured
took the risk of all injurious consequences, unless the other ox-
presely assumed the risk himself, or unless the peculiar nature of
onc’s ealfing, a3 in the case of the smith, imposed a costemary duty
to actwith reasenable skill. This conception is weall shown by the
remarks of the judges in a case against a horse-doctor® Newton,
C.J.: " Perhaps he applied his medicines o son Fox gnf and after
wards your horse died ; now, since he did it e son dor grd you
ghall not have an action. . . . By horee is ill, and 1 come to
2 horse-doctor for advies, and he fells me that one of his liorses
had a simifar troubls, and that Le applied a certain wedicine, and
that he will do the same for my horse, and does =0, and the horse

15 Roll. &b 3oy pl. & See alao re the same efect Hep, Br. 105 b,

& Everard v Hopkinz, 2 Bulsk 332 ® Flpplo . Sheppatd, 11 Prica, 400.
% Cladwrell o Steppalt, © T, W. C, 733,

¥ g Chitty, FL (7 ed.} 458, * Y. B 13 E VL 4o, 7L 5
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dies ; shall the plaintiff have an action? T say, No.” Taston, J. @
#“¥on have not shown that he is 2 common surgeon te cvure such
horses, and so, although he killed your horse by his medicines,
your shall have po action agminst him without an assswbsdd”
Newlen, C.J.r “If I have a sore on my bend, and he applies s
medicine to my heel, by which tegligence my hand {3 raimed,
still I shall not have an action unless bhe wundertook to cure me
The court accordingly decided that a toaverse of the aesumeped
made a pood issoe?

It is believed that the view here suggested will explain the fal-
lowing passage in Dlackstone, which has puzzled many of his
readers @ I a smiilh’s servand lames a horse while he is shoemy
him, an action liss 2gainst themaster, but not against the servant.” ¥
Thir is, of course not law to-day, and probably was nar law wnen
written. EBlackstone shmply repeated the doctring of the Vear-
Books#® ‘The servant had not expressly assumed to shoa carefully;
he was, therefore, no more liable than the surgeon, the barber,
and the carpenter, wio had pot undertaken, T the cases already
mentioned, This pritgitive uotion of legal Ikability has, of course,
entirely disappeared from the law. An essesped? is no longeér an
essential allegation 1n these actions of tork, and there s, therefors,
litfle or oo semblance of analogy betwaeen these actions and actions
of contract,

An express assgwgef was originally an essentiz! part of the
praintill’s case in another class of acHoms, namely, actions on the
cage against baflees for negligence in the castody of the things
intrusted tathem. This form of the action on the cse originated
later than the actions for active miscobduct, which have heen
alrgady constdered, but antedates, by zotpe fiffy yoears, the action of
aszrmpsit. The normal remedy against a ballee was definug,
Buf there were strong vepsous for the introduction of 2 concurrent
remedy by an action on the czse. The plaintiff in detinoe might
be defeated by the defendunt’s wager of law ; if he bad pajd in
advance for the safe cestody of his property, he could not recover
in detinue his meney, but only the valee of the property ; detinue
could not be brenght in the King's Bench by edginal writ; and the
procedure gencrally was less satisfactory thae that in ecase. Tiis

1 Sceta the same offect ¥, T 45 ELITL 5,p) 115 11 B, IL Fliz Ah Act. on Case,
37 Kast Hot 403D 4 1 Bl Com. 431.
# Y. Bo1 i IV, & pL 1o; 1 Roll. Al g4, pb 15 1 Rell. Ab. g5, ¢l 1.
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not surprising, therefore, that the courts permitted bailors to sue
in casz. The innovation would zeem to have come in as early as
L4401 The plaintiff counted that he delivered to the defendant
nine sacks of wool to keep; that the defendant, for gix shillings
paid him by the plaintiff, atsutned to keep thein salely, apd that
for defanlt of keeping they were takep and carried away, It was
ahjected that detinne, and pot case, was the remedy.  One of the
judges was of that cpiniea, but in the end the defepdant aban-
dened his objection ; and Statham adds this note: . . . 9 ef crede
the reason of the action lying is because the defendant had six
shillings which he fplaintiff] could not recover in detinne” The
bailer's right to =ue in cuse mstead of deloue was recognized
by implication in 14727 and was expressly stated a few years
later?

The action azminst a ballee for nepligent cestody was looked
upaon, like the action against the surgeon or carpenter for active
miscenduct, a3 a tort, and oot as 3 comtract,  The immediate canse
of the Injury i the czse of the builes wag, il Is traeg, a nonfeasance,
and uot, &s in the case of the surgeon or carpenter, a misfeasance.
And yet, it reganl be bad to the whole tmnsaction, it is seen that
there is more than a simple breach of promise by the bailee. Hels
truly an zefor. He takes the posds of the bailor into his custedy.
This act of taking possession of the goods, his aseemgpsd? to keep
them safely, and iheir sobseguent luss by his default, together
made up the tort, The action against the bailee sounding in tort,
consideration was po more an essential part of the count than
it was in actions cpainst a surgecn, Early in the reign of
Henry VIII, Moore, Sergeant, said, withont contradiction, thata
bailes, with or without reward, waz liable [or careless loss of goods
cither in definue or case;* and It is common learning that 3 gratu-
itous bailes was charged for negligenece in the colebrated case
of Coggs o Bermard. I there was, in truth, a consideration for
the balles's wundertaking, the bailar might, of course, declare
In confract, after special assumpsit was an established form of
achon.  But, in faet, there are few inskances of such declarations
before the reign of Charles L  Even since that time, indeed, case
has conkinued Lo be & [regnent, if not the more frequent, mode of

1 Statham Ah, poct on Case (z7 H. VT, 3 Y. B. 12 Ed. IV. 3, pl. 10,
 W.B. 2 H ViL 11, L 9; Eeilw, 77, pl. 25; Kefiw. 160, pL 25 ¥. B. 27 L 0L
5. pl 3. : & Keilw. 1do, pl = (1500).
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declaring apainst a bailee! Oddly enoupgh, the earliest attempts
to charge bailees in assunpsit were made when the hallment was
gratuitous, These attempts, just before and after 1600, were yo-
successful, because the plaintiffs conld not male out any consider-
ation® The gratuitous bailment was, of course, not a benedit, buk
a burden tu the defendant; and, on the other hand, it was not re-
garded 25 a detdment, byt an advantage to the plaintdfd. Bat in
16923 it was finally decided, aot without a great straining, it must he
conceded, of the doctrine of consideration, that a bailes might
be charged in assuropsit on & gratmitons bailment 3
The analegy between the action against the baileg and that
. against the surgeon holds also in tegard to the necessity of atleging
an express essepzpsdd of the defendant. Baillees whose calling was
of a grasi public nature were chargeable by the costom of the
realm, without any express undertaling. Accordingly, so far as
the reported cases and procedents disclose, an esrumrdes? was never
Iaid in & coant in ezse agzinst 2 vommon coier * or innkeeper S for
the loss of goods. They commespond te the smith, who, from the
nature of his trade, was bouwnd Lo shoe skilfully, But, in onder to
charge other baflens, proof of an express asswssfsd? wag originally
indispensable. An ssswmpsié was accordingly laid as a matter of
course in the early cases and precedents. Frowyk, C.J., says, in
15058, that the ballee shall be charged ©per cext pared ruper se g
sammpsiz™ 8 In Fooley ¢ Preston,? Anderson, Chief Fustice of the
Corninon Bench, rmentions, It is frug, as a peculiarity of the Queen’s
Bench, that it Is vsual and frequent in B. R. if T deliver to youan
shjection to rebail unto me, I shall have an action upon the case
without an axpress promise” And yet, twelve years later, in

! In TWillipns o Ilawd, W Jomes, 1703 Anon., Comb. 3714 Cogps o Bemard, 3 14,
Fay. pog: Shelton o Osborme, T Bamend, 260; 1 Selw. ML T {33 &) 348, 5. ¢.; Brows
w THxon, 1 T, B 274, the declamtions wers framed i tork,

% Howiet p, Oxbome, Cre. FiL 9c; Riches . Briges, Cro. Bl &85, Veln 4; Geme 2
Harvie, ¥elv. go; Fickas o, Goile, Voiv 122 Sew, also, Gellye o, Clark, Moy, 120, T,
Jac 188, £ 0.; snd compare Smith's cage, 3 Leon 58,

& W]mat]e;.r = Low, Falm, 28, Cro. Jeo. ﬁ-uE 5,

11 Boll. ATu 2, pl. 4; Rich . Koesland, Hob, 173 1 Roll. Ab. 6, p1.4.. Kendp 2.
Egzleston, Al g3 ; Wichols & More, 1 5id, 58 Mome . Slee, 1 Veat, 1o0, 235 Levett o
Habbi, » Show. 187 ; Chamberlaln ¢ Cooke, 2 Venk 755 Machews ¢ Hosklns, 1 5i.
243 Upshare s, Aidee, Coto, 25 ; Herne's Flegder, 78 ; Brawnl, Ent 177 a Chitty, PL
{I&d.) 271,

I Y, B.4a Iih Ass. plor7g Y. Bz IR IW. ¢, ph 31; ¥ 00 13 EL IV 45, pl 15;
Craes & Ardeews, Cro. Bl 9327 Gellye v Clatk, Cmov Jae 1807 Beedle » Koz, Croo.
Jac 2243 Hene's Fleader, 170, 240 1 Meilw, 77, pl. 25, ¥ 1 Leon. 207
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Maosley = Fossct? (1508}, which was an action on the case for the
loss ¢of a gelding delivered to the defendant to be safely kept and
redelivered on request, the four judges of the QDueen’s Bench, al-
though equally divided on the question whether the action wounld
lie without a request, which would have beed necessary in an action
of detinue, “all agreed that without such an gsowmpsdz the action
would ot [le” 2 But with the lapse of time an express undertalk-
ing of the bailee ceased to be required, as we have already seen it
was dispensed with in the case of & surgson or carpenter. The
accéptance of the goods frowm the baflor created a duty to take carve
of them in the same mannsr that & surgenn who took charge of a
patient beceme bound, withoot more, in modern times, to treat him
with reasonable skill.

Symoens . Darknoll 3 {1629) was an actien on the case against
& liphtermait, bul oot 3 common lighterman, for the Joss of the
plaintiif's goods,  * And, although no promise, the court thought
the plaintiff should recover” Hyde, C.J., adding: -=Delivery
mzkes the contract.”” The later precedents in case, accordingly,
omit the arsempeizt

—_———

1 Muara, 343, pl.7zo: 3 Roll b 4, pl 5, 5. 0. The gelticEEm in Halmes” & Cominon
Taw” 125 n. I, of ihe roport of this cuse seems 1o be wihouk foundation.

T Beg alee Evane o Yegunun (T835), Chyt p- 33 “dAssompslt,. The cese upon e
deace vras, that whoreas the plantil did deliver a book or chanter to the defendant, it
Tea% holdea that noless thers bad been an exprews promize bo redeliver this back again,
this action widl not lie™

The writsr 5 tempted to suggest bere an explanation of an anomuly in the Taw of
wasie, I by the teglipence of @ tenautat-will, a fice Brepks cut and desteoys Jue house
goeupied by bim as tenant, and another aleo heloaging to hig landlord, lig musk respond
m damapns to the landlord for che loss of the latber, bot nos of the foomer.  Lothrop
o Theyer, 138 Mass 406, This izan Alosteafinn af the mule thad a senamt-at-ylll B not
lizhla for neglpent or permisslve waste,  Ta it nok probable that the teoant-at-will and a
bailes wom onginally regardedin the same lipht - In other words, neither w=s board to
guard wlil care the properly introated to it Iin the absence of o speclal endertaking
tc that effect.  This priwitive concaption of liabiifcy diseppesred In the cace of chattals,
bt pessisted u the case of Iand, a3 p rufa sffecting real property would naturally pemise.
To the Conntess of Salop e, Crompean, Cro. T 7y, 73s, ¢ Rep, 13, 8 0, 8 case @painst
a2 tcnantat-well, Cewdy, J., admits the Babifry of a shopherd for tho loss of shecp,
U heange he there teole aprn lam 1he charge.  Puot hege he takes oot any charvge apem
R, But 1o coenpy and pay bis rent” 5o alse e Coges . Bernard, = 14, Ray. goo.
Poywell, T, refarring to the cass of the Covnress of Salop, aave: * An action will not e
againtt a tonant-at-will gonerally, if the house be burnk dewen. Buk i the action had
begnfounded wppoon a spectal wndeetabilig, a9 thid s eonatdecation Hie leeasevwou]d 12t him
Tiva fo the howes he promized to delivar up the bhouse b itim again in as poed epairazit
wats then, the avtioa veduld Tevee Ladn v thiad special undertaking.  Butb thers e acbion
was laid genersily? T Palw. 505 Sea, alao, Stankpn o Davies, 2 LE Fam 705,

% 2 Inst. Cler 1355 = Chitty, PL (v o} 306, gog. . .
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There {3 wuch o common betwern the two classes of actions on
the case already digcussed and still a third group of acHons on the
case, namely, actions of decedt against the vendor of a chattel upon
a false warranty, ‘This form of actinn, like the others, is ancient,
being ¢lder, by more than a century, than special asswmpsit.  The
words siper s assnpedt were not used, it s {rue in 4 count upon
a warranty ; but the notion of undertaking was equally well conveyed
Ty erermniisands vendida

HNotwithstanding the undurtaldng, this action also was, in its
origin, a pwe action of tort, In what is, perhaps, the earliest re-
ported case upnn a warranby,! the defendant objects that the action
15 in the nature of covepant, aod that the plaintiff shows ne spe-
clalty but “mew alfocatyr, for it is a writ of trespass.”” There was
repularly no allusion to consideration in the count in case; if, by
chance, alleped, it counted for nothing? How remote the action
was from an action of contract appears plaialy from a Temark of
Choks, J. 1 “I one sells a thing to me, and another warrants it to
he goaod and sifficfent, npon that warranty made by pared, T shall
not have an action of deceit ; but if it was oy deed, I shall haye an
action of covenant.”# That is to say, the parcl contract of gnaranty,
5o femniliar In later {imes, was then unknown,  The samc judgs, and
Bran, C.J, agreed, although Littleton, J., Inclined to the opposite
view, that if a servant warranted goods which he seld for his
master, that no action wonld le on the warranty, The action
sounding in tort, the plaintiff, in order to charge the defendant,
must show, in addition to his undertakiog, serme act by him, that
is, o sale ; hut the owner was the seiler, and not the foend or ser-
vant, in the ¢ascs supposed, A contract, again, is, properly, a
promise fo act or forhear in the future, DBut the action under
discussion must be, as Chole, J., satd, In the same case, upon a
warranty of a thing present, and not of a thiag te come. A vendor
who gives a false warranty may be charged today, of course, in
contract; but the conception of such 2 warranty, as & contract, iz
quite modern,  Stuark @ Wilkins,? decided in 1758, is said to have
been the first nstance of an action of assampsit upon & vendor's
warranly.

We have szen that an express wndertaking of the defendant was

I Fitz. Ab, Monst, de Faits, pl. 180 (13583).
% door 2. Ruzsel, Skin. 104; 2 Show. 254, 5 &
YR 1 Ed, IV. 6, pl. 11. £ Doag IS
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orfginally essential to the actions apainst surgeohs or carpenters,
and bailees. The parallel belween Lhese activns and the action
om a warranty bolds true on this point also. A case in the Bogk
of Assises is commonly cited, it is frue, fo show that frem very
garly times one who seld geods, knewing that he had ne title to
them, was liable in an action on the case for decelt! This may
have been the law?  DBut, this possible excepton apart, 4 vendor
was not answerakble to tae vendee for any defect of title or quality
in the chattels sold, unless he had either given an express war
ranty, or was under a public duty, from the nature of his calling, to
sell arficles of a certain quality. A taverner or vinfrer was bound
a5 such fo sell wholesome food and drink? Their position was
analogous to that of the smith, common carrier, and innlezeper,

The necessity of an express warranty of qualiti in all other
vases is lustrated by the familiar euse of Chawdelor e Lopos
{1on6-1807).  The count alleged that the defendant sold te the da-
fendant a stone, affirming it to be a bezcat stone, whereas it was oot
a bezoar stone.  The judgment of the Kinz's Bench, that the count
was had, wos affirmed io the Exchequer Ciamber, eli the justices
and barons {rxoept Aoderson, C.J} holding # that the bare affirma.
tion that it was a begnar stone, without warranting it to be 30, i3 no
cause of action ; and although he koew it to be no bezoar stone, it
is not materizl ; for gvery one in selling his wares will affirm that
his wares are good, or that his horse is sound ; yet, if he does not
warrant them to be so, it is no cause of action.” The same doc-
trine is repeated in Bailie = Menill? The case of Chandelor =
Lopus haz recently found an able defender in the pages of this
Eeview, In the number for November, 138, Mr. . C. BMc-
Wurtric urges that the decislon was a necessary consequence of the
rule nf pleading, that the pleader must state the legal effect of his
evidence, and not the evidence itself. It s possible that the judg-
ment would have been arrested in Chandelor o Lopus, if it had
come before an English court of the present century® But it is

1 3% B 4o, Lib. Ass pl 8

# But see Kenrick = Burges, Moore, 525 per Gawdy, I, and Reswell = Vaughan,
Cra. Jaz 196, per Tanheld, C.10

Y. I op EL V. 59, IO, 377 eilw. g1, pl 16; Reawell «, Wanglan, Cra- [ae 196;
Buornbey o Bollete, 16 ML & W, 6y, G5

t Dy 753 n. {2305 Cron Jac 4.

£ 1 Roll. R =75, Eer alsg Lealins g Clizard, 1 Ech. 523, per Jones.

¥ But see Crowee v Gardner, 3 Wod. 201, Comb. 42, 8, 0,7 Meding, 2, Steapghton,
1 L By, 5335, I Salk. zio, 6.0
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certain that the judges in the time of James 1. did not proceed upon
this rite of pleading. To their minds the word “warrant,” or, at
least, a word equally imporbing an express underlaking, was as
egsentizl in a warranty as the words of promise were in the Roman
sfprfatis, The modem doetrine of imphed warranty, as stated
by Mr. Baren Parke in Bar ¢ Gibson! “Bat the hargain and
sale of a chattel, as being of a particular descripbon, dees imply
copiract that the arficle sold i= of that desciipton,” would have
sounded as strangely in the sars of the eariy lavwyrers az their archaic
doctring sounds in ours, The warranty of title stood anciently
upon the same footing as the warranty of qualityv.? But in Losd
Holt's time an affirtmation was equivalent tn a warranty,® and
te-day a varrvanty of titls is commanly implied from the mere fact
of sellhne®

However much the actions against a surgeon or carpenter for
misfaasance, those against z bailes for negligent custedy, and, above
all, those against g vendoer for a false warmanty, may have contrib-
uted, indirectly, to the Intredunction of special assumpsit, there is
yet a fousth class of cases whick sesm to bave been move Inti-
mately connected with the development of the modern parcl con-
tract than any of those yet considered. These cases were, also,
like the aetions Zor a false warranty, actions on the case for deceit
That their significance may be fully appreciated, howeaver, it will
e well bo give Brst a short account of [he successive attempts to
mainkain an action for the simple breach of a naked parol promise,
" i, [or o pure nonfeasamce, '

The earliest of these attempls was in 1400, when an action was
brought arainst a carpenter for a breach of his undertaking to
build a honse. The court was unanimous against the plaintiff,
since be counted on a promise, and showed no specizity® In the
same relzn thers was a similar case with the same resuli? The
hanpony of judicial opindon was semewbat interrupted fiftesn
yews later in a caze against a millwright on a breach of promise
to build a mill within a cevtais time. Martin, J., like his prede.

1330 & W w0

% O Lit., row a3 Springwell =, Aflen (16400 AL 9T, 2 Eagl, 448 . G, & o

¥ Crnsse o, Cardoer, 3 3Mod 2617 1 Show 65, 5. o Medina = Stanghton, 1 Ld
Fay 593 1 Salk, 210, 5. C.

1 Eichholtt », Bannister, 17 C. B. N. 5. 708; Eenj. 8ela {3 cd), zo-G31,

FY.H:H IV. 3, pl o

Y. B 01 I IV, 33, pl. 60, Scesten 7 H.VL I,k 3.
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cessors, wis aguipst the action; Cockayne, [, favored if. Bah-
ington, C.J, =t first agreed with Cockayne, J., but was evidently
shaken by the remark of Martin, J.: #Truly, if this action is
maintained, one shall have trespass for breach of any eovenant? in
the world," for be then said: “Ouvr ialk is idle, for chey have not
demurred in judgment. TPlead and say what you will, or demur,
and then it can be debafed and disputed at leisare.” The case
went off on another point® Martin, J., eppears finally to hove
won over the Chief Justice to his view, for, eight years later, we find
Bubinpton, C.J., Martin and Cotesmore, [, agreeing iz a it
that po action will lie for the hreach ef a parol promize to huy a
manor. Paston, J., showed an nclination to allow the ackion?® In
1435 he gave effect ro this inclieation, helding, with Juyn, .. that
the defendant was liable in 2n action on the case for the breach of a
paro]l promise to procure ceriain releases for the plaintiff,*  Bat this
decision was ineffectual to change thelaw.  Made withont a prece-
dent, it has had ne following., The doctriae Jaid down in the time
of Heury IV, has been repeatedly reaffimmed ®

The remaining acticns on the case for deceit hefore mentioned
may now be considersd. In the first of these cases the wril is

1 Covenant was often wsed in the ald hooks in thasesae of agreaud-n* a frct some-
tines owerlooked, as in ITare, Contracks, 138, 130

z ¥, B 3 H VL 36 pl. 33 ©One of the objeations to the connk was that [t did wet
dlschose how mach fthe defendant was to bave for bis work.  The emarks of the
judges aad cannsal npan this ohjection seem o have Loen gencraily missppeebended,
Holmes, Cormmon Lawy 267, 3851 Hare, Contracts, 162, The pomt was this: Debt
woald lie omly for 2 anm cerfzin. K, then, the price bod not becn sgeecd upon for
building the mill, the milrerigsk, after comnplaing e mil, vould get nothing far his
labor. Tt could not, thevcEore, be right to charge Lo n e wition for mfusing wo thraw
awar bis titne sad monay.  Babinpton, ©.1., and Coclkayne I, sdmitted the fore of
this argument, but the latter Ehought #t st be incended that the harties had deter
wined the price tobe padd.  There is mo allusion in fhe case o w puid gre gos, o &
considerating a8 a haris for the defendant's peowise.  Indesd, the cage i vgludless a5
an authotlty noon the docrrine of consldemtan,

4 %, B o B VL, plovey 24, plo 71, 55, pl 2. 4V e WLOVIO18, o), 5%

¥ Bz ML VL =g, plo1n, per IMewton, C.J. ¥, Do 20 IL VL gq, plo 4. per
Ayscoghe, I W B 37 H. VL g, pl. 13, per Mogle, 1.3 ¥, B, 2 HL, VIL 11, pl. gy and
Y. B. # IL VIL 1z, pl. 15, per Tovneand, . 38 H. VL Kejlon 5o, gk g, e cariam g
Dioct, & 5t Dhal. 1T, ©. =4; Cogms 2. Bemard, & Ld. Fay. oo, 9o, per Loed Helt;
Elyes w Gotward, 5 'F. K. 143 MNewron, C.J., 53id oo seversl oceaslass {¥. B, 1o H.
VI egbh phoart ¥ B oo IL VI 34, plo g5 ¥, Booz H. VL 43, pl 25) that one who
bargalned o s&ll land Bor a certain sam to be paid might have debt for the nower,
and, therefore, on the prnetple of reciprocity, was lHable in an acticn oo the ca9e to hls
dehtar.  But this view must e veganded 25 a1 dlicsynomecy of that jodge, for his pree
miszwag platnly false. There Was wo Fidd #re grd o cieate a debt.
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given, and the reader will notice the striking resemblance betweaen
itz phraseology and the Izfer count in assumpsit.  The defendsnf

‘was to angwer for that he, for 3 certain sum to be paid to him by
the plaintiff, undertook fo buy a manor of one J. B. for the plaintiff ;
but that he, by collasion between himsell and one M. M., conlriving
ernningly to defrand the plaintiff, disclosed the latter's evidence, and
Ealsely and frandutently became of cownsel with M. M., and bought
the manor fer M, N, t0 the damage of the plaintiff, Al the jndges
epraed that the count was good., Babington, 5] @ *If he dis-
eovers his counsel, and becomas of counsel for snother, oow that is
a deceft, for which T shall have an action on oy cese”  Cotes-
more, I.: 1 say, that matier Iying wholly in covenant way by
matter & pond fecte be converted inte deceit, . . . When he
becomes of connsel for anather, that ts a decett, and changes all
that was befors only covenant, for which deceit he chall have an
action on his case,”™?

The act of zhe defendant did not affect, it is froe, the person or
physical property of the plaintiff.  Still, it was hardly an cxien-
sion of the {amiliar prineipk: of misfeasance to regard the betrayal
of the plaintiffs secrets 2 2 tortions invasion of his rights.  But
the judges encounterad a real dificulty In applying that principle
to a case that came before the Exchequer Chamber a few years
later® It was z bill of deceit in the King’s Bench, the plaintilt
counting that he bargaimed with the defendant to buy of him ecr-
tain land for A£Ioo in hand paid, bat that the defendant had en-
feofed anollier of the band, and so deceived him.  The promise
not being binding of itself, how could the enfsoffment of a stranger
be a bartious infringement of any tight of the plaintiff? What was
the distinetion, it was urged, between this casze and those of pure
nanfensance, in which confessedly there was no remedy ! 3So far
as the plaintiff was concerned, as Avscoghe, J., safd, ¥it was all
sne case whether the defendant tmade a feoffment to a stranper or
kept (he land o bis own bands”” He and Fortescue, [, accond-
ingly thonght the count bad. A majority of the judges, however,
were In favor of the action. FBouf the casewas adjoomed.  Thirty-
five vears later {1478, the validity of the action in a similar case
was impligdly recogmized.®  In 1487 Townsend, J., and Brian, C.J.,
agreed that a traverse of the feoffroeat to the stranger was & good

1 ¥ B.11 H. VL 3, pl. 1o, a4, pl 1, 55 pl. 26 Scealae ¥, B oxo H. VT =5, pl. 11,
7Y BozoH. VL 34, pl. 4 Y, BorS Bd iV, g, pl .
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traverse, sinee ' that was the effect of the =ction, for otherwise the
action could net be maintained.”1 In the following year?® the
language of Brian, C.J.,1s most explicit: ©If there be an accord
between vou and me that you shall make me an eslale of certain
land, and you enfeoff another, shall I not have an zetion on my
case? nast dicerel wfe. EP Curia oo $00. For when he under-
tock to make the feoffment, and eonveyed to another, this is a
great misteasance.”

In the Lxchequer Chamber case, and in the ease following, in
1478, the purchasemoney was paid at the time of the bargain.
Whether Ehe saime was Lrue of the Lwo cases in Lbe time of Heosy
WII, the reports do wot disclese. It is possible, but by no means
clear, that a payment contemporattesus with the promise was not
at that time deemed essential.  Be that as it may, If money was in
fact paid for a promise to coovey land, the breach of the promise
by a conveyance to & stmanger was cerfainly, as slready secm, an
actiomable deceit by the time of ITenry WIL. This being so, it
mus, In the malure of things, be ouly alqﬁf:stiun of time when
the breach of such a promise, by making no cenveyance at all,
would alse be 2 couse of action.  The mischief to the plaintif was
identienl i both cases. The distincton between misfeasance and
nanfeasance, in the case of promises given for money, was alto-
gethor too shadewy to be maintained, It was formally absndencd
fn 1504, as appears from the following exiract from the opinion of
Frowyk, CJ.: ®And so, if T s¢ll you ten acres of land, parcel
of my manor, and then make a feoffment of my manor, you
shall have an acifon on the case against me, becavse T received
your monay, and in that case you bave no other remedy against
me. And so, if I =ell you my land and covenant to enfeeff you
and da neot, you shall have a pood action on the case, and Lhis is
adjudged, . . . And I T covenant with a carpenter to build
a house and pay him £20 for the house to be built by a certain
day, now I shall have a good action on my cass because of pay~
ment of money, and still if sounds only in covenant and withoot
payment of money in this case no remedy, and still if he builds it
and misbuilds, action on the case lies, Apd also for nonfcasance,
i raoney paid case lies" 3 '

T ¥ E. 2 H.VIL ra, pl. 18. 2 ¥. 0. 3 IL ¥VIL 14, pl a0-

0 Keilw. 77, pl. 25, which seems to be the same case az YO B, 20 H, W11 3, pl. 13,

21 IL VI 41, pL 6, pet Fieswy C.J., eecord See wlzo Brooks’s allasion (o am
“action o (he CRSE wReY At grarmSeR Bre S e D Ab Dikcedt, plo sy
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The gist of the action being the deceit in breaking a promisa on
the faith of which the plaintitf had been induced to part with his
money or other property, it was ebviously itpmaterial whether the
promisor or a third person got the benefit of what the plaintff
gave np. It was accordingly decided, in 1820, that one whe sold
gouds Lo a Lhird person on the faith of ihe défendant’s promise
that the price should be paid, might have an action on the caze
upon the promise! This decision Introduced the whole law of
parol graranty. Cases in which the plaintiff gave his time or
labor were as mucl within the principle of the new action as those
in which he parted with property. And this fact was speedily
recognized.  Im Saint-Germain's book, published in 1g3r1, the
student of law thus defines the liability of a promisor: “If he to
whoem the promise is made have a charge by reasoa of the
promisz, . . . heshall have an action for that thing that was
promised, though he that made the promise have no worldly profik
by 'it.”? From that day to this a detriment has always been deemed
o valid consideration for a promise if ineurred at the promisor's
request 8

Jealousy of the prowing jurisdiction of the chancellors was
doubtless a potent infuence in biinging the common-lav judges
to the point of allowing the action of assumpsit, Fairfaw, ], In
1481, advised plezders to pay more attention te actions on the
caac, and thereby diminish the resort to Chancery;? and Fineux,
C.J., remarked, after that advice had been followed and sane-
tioned by the courts, that it was no lotger necessary to suc a
subpena in such cases.™

That equity gave rcliel, before 1 500, to a plaintiff who had in-
curred detriment ot the falkh of the defendant’s promise, is reason-
ably clear, although there are but three reported cases. In cne of

1Y H ra I VIIL ir, gl 3 ¥ Doct. and Stud. Dial IL & 24,

YR &y HVIIL &, pl 3; Webb's Case (6395} 4 Leow T1o; Rithands « Bartlett
(1584}, T Teon. 1g) Bawter 2. Read (1585), 5 Diyer, 292, b, note; Fostar o Scarlete
(1385}, CTro. Bl 7oy Sturlyn = Albany {T588), Cro_ EL 313 Gree‘n]esfv Tiarker (T Eoc),
Cro. It 1933 Hright . Rushwerth (1306, Cro. IEL 469; Dane Cese (1811), 9 Rep.
g3 - These anthorlties disprove the vemark of Mr. Jrstice Holmes [(Coammon Tag,
28] that = the Lew oielllated for a Gme In e directlon of reward, na the e secence
of eoneldaration®  In the cagss cited In snpport of that sammte the argament tumad
npon the point of benetit, as the oaly arguable point. The idoa that the aiats in
those cazes had, in Zack, mourred a detdtment ron)d have seemad prepostercus.  Profes-
gor Langdalls gbservationg (Summary of Costract, § G4) 2re apan to Eimilar r,r[hr.‘Lﬂm.

£ Y. o2 BALIV. 25 pl A YR 21 H VIL 41, pl G
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them, in 1378, the defendant prowised to convey certzin land to
the plaintiff, who, trasting in the promise, paid out money in trav-
elling to London and comsulting counsel; and upon the defend-
ant’a refusal ko convey, prayed for a subpeena to cotapcl the
defendant to answer of his “disceit.’’t! The bill sounds in tork
mather than in conbract, and joasmech as even cesdnds gre e
could nol compel 2 conveyance by their feofees to use ab this
tirue, its chjeet was doubtless not specific performancs, but reim-
hursement for the expenses incwred.  Appiigarth e Sergeantson
(1433 was also o Lili for sesditedie dn dnfgreaw, savoring strongly
of tort. It was brought against 4 defendant who had cbizined the
plaintiff’s mwoney by promising to mary her, and who had then
married another in * grode deceit,” 7 The remaining case, thirty years
later,? does not differ materialty from the other two. The defend-
ant, having Induced the plaintif te hecome the procurater of his
benefice, by a promise to save him harmless for the occupancy,
secretly rosigned his benefies, and the plaintiif, being afterwards
vexed for the occupancy, obtained relief by subprena.

EBoth in enuity® and at law, therefore, a remediable breach of
a parol promise was ordginally conceived of as a deceil ; that is,
a fort, Assutopsit was i several mstances distinguished from
contract® Py a natural transition, however, actions upon parol
promises came to be regarded as actions er romfracie Damapes
ware s00n assessed, not upon the theory of reimbursement [or the
loss of the thing given for the promise, but upon the principle of
compensation for the failure to obtain the thing promised. Again,
the liabiity for a tort cuded with the lite of the wrong-doer.  Bur
after the struggle of a century, it was finzlly decided that the per-

1z Cal Ch 1L, : # 1 Cal. Ch, LI,

# An action on ¢ha case was allowed undes similat cirenmatances in 1gog, Anon,
Cr, Bl 7o {cited). VB8 Ed IV, 4, pi 1

b The Chanedlor {Stlagton) says, it i3 true, that a sulpena vl e AgAinst a car-
pentes for Teexch of his promise ta boild.  But peither tbls remark, nor the statemeat
i Diversity of Comrds, Chancerio, justifes a belick [hat aquity evet ¢nitrced pratuitons
paral pramizes.  Pot toe Heolmes, 1 Lo 03 Rew, 173, 193; Salmeond, 3 L. 0. Rev. 173
Ehe practice of decreslng cpedlfie pedormands of any promises can Baydly be yush
oidor than fhe middls of the sxtconth contnre  Bro. Ab, Aet. on Case, pl. 72, But
the invalidity of a wadtewr pacliere wis cluacly stated by SzintGormaiy in153r. Dot
& &t Dhal I1. Ch, 23, 23, and =24,

B W. B o2p H. VIIL 24, 25, pl 3¢ Sideahawn o Worlington, 2 Leon, 2247 Banks o
Thwaftes, 3 Leoi. 735 Shandoks g, Simpsent, Cew, EL 380; Sande o Treevilian, Cm
2arn 107

¥ Wiltiors v Hide, Falm. 5%, gag: Wirsd o Drand, 1 Lav, 185
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somal represenlatives of z deceascd person were as fully YHable for
his ssswnpsits as for bis covenamls?! Assompsit, howoewer, long
refzined certaln traces of its Adelictual origin, The plea of ngk
guilty was good after verdict, ® becanse there is a discelt alleged.” 2
Chief Baron Gilbert explains the cemprehensive =eovpe of the
general iszue in assumpsic by the fact that 9 the gist of the action
is the frand and dolusion that the defendant hath offered the
plainti#f in not serforming the promise he hzd made, and on relying
on which the plaintiff 1s hourt”? This allegaHon of deceit, in the
familiar form : *Yet the seid C. Db, not regarding his said promise,
but contriving and fravdulently intending, cmitily and subtly, to
decefve and defraud the platntf,” ste.* which porsistcd to the
prescnt century, is an umnistakable mark of the genealogy of the
gction.  Fioally, the consideration must raove from the plaintiff
LomSuy, becauas ally he who had imcurred detriment opon the {aith
of the defendant’s protise, could mainfain the action oo the case
for deceit in the time of Henry VIL

The view here advanced as fo the eorigin of special assumpsit,
althoorh reached by an independent process, accords with, it will
be seen, and confirms, it is hoped, the theory first proclaimed by
Judge ITare,

The origin of fwdelfitatos arsapmpsit may be explained n a few
words : Slade's case,” decided in 1603, is commonly thought to be the
soupee of this action.®  Bat this is a misapprehension, Frdebizafyc
assmpsid upon an express promise is at least sixty years glder
than Slade’s case’ The evidence of its existence throughout the.
last half of the sixteenth century is conclusive, There is a note by
Brooke, whoe died in 1558, as Follows : * Where one s indchted to
e, and ke promises o pay before Michaelmas, I may have an
action of deb* on the contract, or ap actpn oh the ¢ase on the
promise”®  In Marwood e Burston? {1588}, Manwood, C.H,
speaks of * three manners of considerations upon which an asserap-

1 ) erate v ¥inchion, g Hep 58; Handers o, Edtecls, Cro. Jac, 477,

2 Corry v Irowa, Cro EL gpeo; Elringten # Deshant, 1 Lev. 142,

¥ Common Flea, £3-

$ In Impey™s King's Bepch (2 ed)), 130, tho pleader is dirested to anit these words
in deciaring Against & Peor: * For the Lords bive adjudped it o very high ¢omtempt
and misdemeanat, in mmy peros. 1o charge Lhem with aay -BpEEI.F'—‘i- af frand or decell”

b 4 Rep oz a; Velv, 213 Moowe, 433, 997

% Langdett, Cont. § 48; Follock Comt. {4 ed) 344 7 Ity Cnnt I35, T37 . Sa]mm:d
3L 0 Bew 270, T Br. Ab. Act. on Gase, pl. 105 {To42).
. Br Ab. Act on Case, ple 5 ¥ 2 Ledik 203, 204,
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sit may be grovpded: {1) A debt precedent, {2) where he io
swwhom such a promisc is made is damnified by deing anything, or
spends his laber at the instance of the promisor, although no ber.
efit comes to the promisor . . . (3} or there is a present conasider-
ation.” 1

The Qusen's Bench went even further. ‘In that court proof of a
simple contract debt, without an express promise, would support
an dndehitatar assemcpsiz®  The other courts, for many years, ee-
sisted this dectrine. Judgments against a debtor In the (ueen's
Bench upoa an implisd assumpsit were several times roversed in
the Exchequer Chamber®  But the Queen’s Bench rofused to be
bound by these reversals, and it is the final erimnph of that ceurt
that is signalized by Slade’s case, in which the jury found that
“there was no other promise or assumption, but only Lhe said bar-
gain ;™ and yet 21l the judwes of England resolved #that every
contret executory implied an assumpsit.”

Fudefiizatns assumpsit, unlike special assumpsit, did not create
a new substantive right; it wag primarily only = new form of pro-
cedure, whose intzoduction was facilitated by the same circume-
stancus which had alrsady made Case concurrent with Detinue,
But as an express assumpsit was requisite to charge the bailes, so

1t was for o long time indispensable to charge a debior. The basis
or cause of the actiom was, of course, the same as the basis of
debt, L, guid pro guo, oz benefi. This may explain the inveter-
ate practice of defining comsideration aa cither a detriment to “the
plaintiff or a benefit to the defendant.

Promises not being binding of themselves, but only because of
the detriment or debt for which they were given, a need was nain-
rally felt for a single word to fwpress the =zdditions] and essentizl
requisite of all parel contracis. Mo word was so apt for the pur
posc as the word © eonsideration.” ~ Soon after the veign of Henry
WVIIL, if not ezrlies, it became the practice, in pleading, to lay all

i Souforther, Anon. (R R 157zl Tl 8y, pl. 35; Polmant®s casa (O T xg2s), 4
Leoi. 2 Anon, [ B 1587, Godb. of, pl 125 Gill = ITarwoed (C. B 03377, 1 Leon,
61, It was even dec’ded chatacznmpeit Fronld lieupon & subsvqoent promise to paya
precedent debt dua by covensnt. Ashbrooke o Snape (15 IL 18011, Cro. EE 240, Fat
this decision was not fallowed.

& Edvards =, Burr (1573, Dol 108; Anon. (1583% Gedb 137 Estdgge v Owlus
{580} 3 Laan. 200

¥ Hinman 7. Purtdge, Moore, $o1; Turges o Beecher, dloote, 604 Farumoutr o
Fayne, Moare, yoy; Maylard o Eester, Moore, 711.
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assumpsits as made #m senriderafione of the dotriment eor dehtl
And these words beceme the pecoliar martk of the techaical action
of arremspsdt, as distingnished Frem other sctions on the case against
surgeons or carpenters, bailees and warranting vendors, in which, 2=
wi have seen, 1k was still customary to allege an undertaking by the
defendant.

It follows, [com what has been wiitten, that the thaory that eon-
sideration iz a “modification of guéd pre guo,” is not tenable. On
the one hand, the considemtion of iededffedyr sesrppeir was iden-
tical with gwéd $#a gue, and not 2 modification of it On the other
hand, the consideration of dettiment wes developed in a feld of the
law remote from deht ; and, in view of the sharp contrast that has
2lways been drawn between special assumpsit and debt, it is im-
possible to believe thar the basiz of the one action was evelved
frome that of the other® )

Nor can that other theory be admilted by which considemtron
was horrowed from equity, as 2 modification of the Roman  causs,”
The word “consideration” was doubtless first used in equity; hut
without any technical sigaificance before the sixteenth century. ®
Considerabon 1o its essence, bowever, whether in the form of det-
Hment or dobt, is & common-law growth, Uses arising upoa a
bargain of covenant were of too late infroduction to have any in-
fluence upon the law of assumpsit.  Twe out of theee judres ques-
tioned their validity in 1505, a year after assumpsit was definitively
esiablished? But we neay go further, Not oniy was the consid-
eration of the common-law setion of assumpsit not borrowed from
equity, but, on the contrary, the corsideration, which gave validity
to parol uscs by bargain and agreement, was borrowed from fhe
commoi law,  The burmgain and sale of a uss, as well as the agres-
tpent to stand seised, were not executury conlracts, bob cunvey-
ances, Mo agltion at law conld ever be brought against a hargainor

1 In Jageelin 2 Sheldon (regpd, 3 Leon. 4, Moome, 13, Ben, & Dok 57, 01 53, 3 0L 6
promise &k deseribed as marle +inconsideraticn o™ eee. An cxnlnatlon of theariginal
records might disclods an earfier nse of theas becantcal words in connection with an ze-
gmenpat, Bt it is 1 notarerthy fact, that in the tepors of the balf-dozen tascs of the
ralgn of Flenty VIIL and Edwanl VI Lbe wrord © conalderarion © dows el appsear,

2 Sew also Mr, Salmond’s criticism of tai3 thooty, ia 3 L. O Rav. 175.

¥ a1 1, WL Fitz, Al Sabp. pl 23 ; Fowler o, Ivmedby, 1 Cal Ch. LEVIIT ; Foleo
Teichard, 1 Cal Ch. EXXEXVIIL; ¥. B. 20 H. ¥II. 10, g2 zod Dn Feff. ol noe, 3
A0 Barl. & Dal. 16, gt 2o

£ W, T o2y VIT, 15, pl. 38, The consideradon ¢ blowd wig ook suificient to creats
2 ¢, undll the decision, in 1563, of Shamivgton w Btroiton, Plow. 205,
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or oovenantar,l  The absolute cwner of land was concefved of as
having in himself two distinet things, the seisin and the nse. As
he might make livery of selsin and retzin the use, so he was per-
mitted, at Jast, to grant away the use and keep the seisine The
grant of the use was furthcrmore assimilated fo the grant of a
chattel or money. A guid Mo gue, or o deed, being essential to
the transfer of a chaitel or the grant of a debt® it was Tequired
alzn in the grant of 7 uae. Houliy might cnnceivah'l}r hare en-
forced nses whersver the grant was by deed. Bt the chancellors
declined to carey the innovation so far as this. They enforced
only these gratuitous covenants which temded to © the establish-
ment of the house” of the covenantor ; in other words, covenants

made i censideration of blood or marnage?
T B Ames.

CAMBRIDGE,
[ fue comefammend.]

TBE PRINCIPLE OF LUMLEY o GYE, AND ITS
APPLICATION.

HE facts in the ease of Lumley o, (Gyve? wmay be stated ina

few words. The plaintiff, the Yessee of a theatre, had made

a coniract with Jubanna Wagner to perform in his theatve for a
cerigin Hmwe, with a conditicn in the confract that she sheould nat
sing nor use her falents elsewhere during the term, without the
plaintiff’s consent in writing. Ths defendant, whilst the agvee-
ment with Wagner was in force, and with full knowledge of its
cxjstenee, and maliciously intending to injure the plaintiff, per
seaded her §o breal her confract and refuse to perform in the
plaintiff's theatre, and to depart from the emgployment. Mr. Jus-
tice Coletidge, in his dissenting opinion I the case, which has

1 Flow. 208, 308 ; Peckioy « Simends, Winch, 35-37, 50, 61; Horo o Dix, 1 514,
25, 23 7 Tybms o Miiford, 2 Lew. 75, 77-

% That  dehk vk, 25 sugpested by Frofeesor Langdell (Contracts, £ 1on), reparded
£z aprant, inds sireng confomatlon [n the face thak Thabt was the exclustre rénicdy Tpon
a covenant ba pay money down to 2 liwe petod, Chawmer . Bowes, Godh, 217, Jes,
aleo, 1 Ball Ak 318, pl. 2 and g; Nroen 2. Heneack, Hetl 11a, 311, fer Hordiy,

! Pmcon, Stoof Tses (lomwets od), 1314,

¢ z TL & Bl os6
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been so much admired, says: “In order to maintain this astion
one of two propositions mmst be maintained ; elther that an actisn
will lie against one by whose persuasisns one party fo a onmfract
Is induced to break it to the damage of the other party, or that
tae zgofion for seducing a servant from the master, or persuading
orte whe has contracted fof serviee from cnotering info the cmploy,
- is of so wide application as to embrace the case of one in the
position and profession of Johanpa Waygper.,” The opmion of the
majerity of the court, sustaining the action, was based prineipally,
it seems, upon the second propesitien above stated, viz, that the
action on the case for enticing a scrvant applied to any case of a
conéract for personal service, repardless of the nature of the ser
“vices.  The principie stated In the fimst proposition was also affirmed
and sanctioned, with the gqualification, not stated by Coleridee, T.,
thal the persuusion sged by the defendant, to cause the breach of
gonttact, mist be malicions,

In Bowen w Hall, i O B. Tk 333, which was an action far per-
suading a skilled workman, wha, with a few others, possessed a
secTet process for manufactnring glazed hricks, to break his con-
tract with the plainﬁff for exclusive service for five years, tho ques-
tion was presented, for the frst thuwe, in a cowrt of ercor, whether
the decision in Lumley e Gye should be affirmed or reversed ; and
the Court of Appeal —ane judge dissenting —affinned the deci-
slom, but distinetly rejected the proposition that the action could
e maintalned as an action for eaticing 3 servant.  Upon that peint
the court deglared that the reasonirg of Cnoleridge, J. to the efect
that the action for enticing servemts from their employment was
given Ty the Stztufe of Labourers, and applisd ooly in case of
memal servants, was &5 neardy as possible, IF not guike, conciusive,
The Cow't of Appeat rested its deeizion wpen a broad principle,
deduced from the historical case of Ashby o White? which was
asserted to bave been the foundation of the decision of the ma-
jority of the judges in Lumley.e Gye, in one branch of their
srgumcnts, and which is statcd by Lozd Justice Brett in thesc
words @ Thal whenever a mab does an aeb whicly, o law and In
fact, is a wropghal act, and such an act as may, as a natural and
probable consequence of it, produce injury to ancther, and which,
in the particnlar case, does produce such an injnry, an action on
the case will e, In other words, the case of Lumley o Gye, as

I Ld. Faym, a33; & ¢ 1 Sm. L. O (8th ed} a7z,
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It muost noeww be read and understood, is an ordinary action on the
case for z tort, in which the plaintif most show dameage resulting
to him, more or less directly, from a wrongful art of the defendant.

In Lumley . Gye the yeport siates that special damage was
alleged, but the case does not show what the special damage
was. Neither in that case nor in Bowen = Flull does it uppear
that there was any damage beyond the breach of the conbract;
and, in Baowen o Hall, at leask, the opinion of the coert docs
not require the plaintiff to prove any damage which could not be
aszesged in an action for breach of the controct {taele. The mere
breach of the confract by the obligor supplics to the obligee the
element of damage which is necessary to support zn action of tort.!
Such damage is, to he sure, the direct act of the parly who breaks
the contract, but the defendant is chargeable therefor, upon the
groend that he has done an act which was licely to result in a
breach of contract, and consequent damage to the plaintiff ; and he
iz linhle for the probable consaquences of his act, even thouch the
wrongful act of anothar muat intervenc o canse the damage®

But whut 15 the wrongful act of which the plaintiff coniplaing?
An act cannot be said to be wronginl untess it iz in violation of
snE right in the plaintiff, or of some doty owed by the defendant
to the plamiiff, A person wha enters inka = contrart with angkher,
acquives s againgt that other a right to periommance of the con-
tract according fo its terms, or to damzges for non-performances.
Tlhoze are the ouly richts created by the contract ; and, from the
point of view of contvact, those are the uvnly vights which the
oblizee acquires. But the court, in Lumley ¢ Gye, anncunced
the principle that the mere existence of the coniract imposed upon
all third persons who knew of ifs existencs, a duty to forbear from

1 Oar effect ol the dacjzioh in Taoagley g Gope 1z i give the pldaafT fwo ges
of actlen, cae Ly bork pnd the ctler in eonttact, for wwhol may e sulstantially the
gate dumpge Az the cangas of 2ction ave dirtinct ond conelatent, the plaintilE [@ pot
obiged to glagr, a1d o TecoreTy UPcq ene enmck bed Tar to an action ypen, the othgr;
Lot the plam(if 5 not ewtitled ta dowlle coreponzation ; and, It wonld secm, in e
absenca of direct awthority, that an acmal recorsty of daroames in cne action onght
to be admissible I evidence o redoes damages in the othér,  Be, howover, Bid =
Bandall, t ¥W. Bl 373, 387 Thowpson o Toward, 31 Mich, 300

? Ty this aspect the case of Tumley o Gye is oppesed to Vhars g Wileocls, 3
East, 1, which held that the wronglnl aet of a third pexson in dlscharping the plaa-
tff fram Wl employ, in coneequencs of words uttered by the deferdznt, did not con-
stitnte sacl) specidl damage as woeld make the wonde actonshle; bat that mse has
been questioned (e Lynch o, linight, o 3. E. Coe 3790, and the decision in Lumley o
Gyt i5 more I harmony with the guneral mls of damages, both in coatrase and bork
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doing any act maliciously, for the purpose of procuring a breach
of the contract.  In other words, it gave o the obligee a right to
such limited forbeerance as against all the world

The vight or duty thus declared is imposed by law, and, like ali
other rights and duties so created, is hazed upon reasons of sxpe-
diency or sound policy, as understood by the court; and since it
resks upon this foundation, wnd hzs been declared by & compotent
authority, the ooly practical question is how far the limdtstion
extends.

Neither iu Lunley = Gye nor in Bowen ¢ Hall is it svated in
general terms that it is 2 wronglnl a8t to procure a breach of con-
tract; but it Is expressly Jeclired chat the defendswnts’ act is not
wrangful, and theretfore not a violation of any right, unless it is
maligions. Thus, in the opinive of Lord-Tustice Bretf, * Mesely to
persuade a person to break his confract may met be wrongful in
law or fact, as in the second case put by Coleridee, j.2 Dot if the
perspasion be wsed Lor the indicect purpose o Injorng the pluin-
tff, or of benefiting the defendant at the expense of the plintifi,
it iz 3 nelicions act, which s in law and in fact a wrong zet, and
therefore an actionable act, if Injury ensues from it We think it
canpg; e doubted that a malicions act, suchk as 15 ahove described,
iz a wrongful ack in law and in fact. The act complained of in
such a casze as Lumley e Cye, and whick {3 complaired of in the
presett casc, is thercfore, bacanse melicions, wrongfnl 4

It is perfectly clear that the word * malicious ™ is not used by the
court in its ordipary meaking, and that the persnasion nsed hy
the defendant peed pot e for the purpose of gratifving feelings of
hatred or lawil toward the plamntiff ; bot it is also clear thet 2 bad
motive, o purpose ie acting which the law condempe &s unjustifi-

3 Arnother toethedd of shabing the fopndation of the yolc i Lamleye o G}’c jz that
the ohligation crestat by o contract iz a rec which & the subject of owoership, and
the ohligee §2 protected a3 awner.  Sec ' Hasward Law Hovicw, pp. g-io, Ly Pm-
fogsor Amen  Also Pigoott, Law of Torts, pp 393 208, Coaceding this position, it
may sl be wad Hhal the datiss mp=osil opon the rodd alb Licge a favor of the
owner of property are really Founded one expedlenty and pollcr, and Nmited by the
same ponslgeradons, 'Uhas tecenasaes o property, and even the deatroction of pro-
percy. ave often justifiable agains: the will of the owper. Ses fmes’s Cases on Toils,
ch- i §& 1 4; Addison on Ters (Gth od ), ch. i § T

2 The case sat was this: B agress ¢lth A bo po 2s sopenciego for A te Blerm
Leone, *and C, nrgonty, and Soes far advises I ie sbanrdon his contract, which, on
cangideration, B dovs, wherchy loss esoles to A, T think na one will be fonrd bald
encugh o maintain hat an achon wanld Me againat O 2 BL & T at p. 247, per
Colesidue, T, disserting 40 B T atp 738
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able, is necessary, I order to make out the wrangful act. The
zame idea is cxpressed inoa Massachusetiz case, brought upon g
canse of action similar to that in Lomley o, Gye. The declaration
zct foreh intentienal and wilinl acts, done with the unlawiul purpose
te cause davnage to the plaintiff, without jight or justifiable couse
on the part of the defendant; “which,” says Mr. Justice Wells,
' ongtituges malice,” Walker ¢ Croniu, 107 Ilass. 555, 5tz

It iz in this aspact that the case of Lumley ¢ Gye is most inter-
esting, It is a couspicuons example of an action on the ease for a
tort, in which malice is declared to be an essential element.

In Lumlay #. Gye the judges apparently limited the prncipls
to the case of contracts for exclusive personal secvice. In Bowen
@, Hall the contract which the defendant had procured to be
brolen was a contract for such service; but the reasoning of the
court was oot confined to that class of cases, and was o no man-
ner restricted, except by the statement that the question presenked
by che case was whether the decision in Lumley », Gye should be
affirmed er revorsed. As the principle was stated and combated
by Coleridge, [, and as it was elzhorated by the Court of Appeal,
in Bowen z Hall, it embraced the whole field of contrack If # i=
a tort maliciousiy to'procure the breach of a contract for exclusive
personal service, why is i not 2 tort maliciously to procurs the
breach of any contract? All that the plaintiff is oblized to prove
is & wrongful act, and damage. To procure the breach of a con-
tract of saic is a damage in the same manncr as to procure the
brusch of z contract of serviee Why fs it not equally a wrongful
ack ? It may be said that, for reasons of pelicy, contraces for per-
sonal service should recefve extracrdinary protection, especially in
the case of persons employed on account of their talents or pecu-
liar skill, because the loss of the contract cannot be made good o
the employer. But similar considerations can readily be sugpested
in the case of many other contracts, and they afford a very uneer-
tain ground upon which to lfmit the application of the rule. If the
case of Lumicy » (ye {5 t0 tost upon the principle stated in Bowon
e. Hall, copsistency requires that it should be extonded to the
breach of any coniract. In ons case, at least, it has been so applind

Jones o, Stanley, 76 M. . 348 In cascs where the defendant hag caused the
Brizach of a contract §or exclusive pertonzl sorvice, the decision in Temley . Cpe has
bzen generally followed withavt questicn. Bixby v Donteq, go 2. H. 2563 Jens w
Ehockey, 53 Georgia, 330 Jonss o Mills, » Theverenx, 5407 Fushimg » Royater, 79
¥. €. 6ag; Dickson @ Ticksan, 33 La An, 126
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It iz immaterial also whether the breoch of the contract is cansed
by persuasion or by any other means lf performance of a con-
tract becomes impossible through an act of vislence of the defend-
ant, done [or the cxpress purpose of preventing perfortnance, the
clement of damage-which is necessary to support Ehe action iz
prusent, and the damage — the non-performance of the contract
— 1% the same ax in the case of porsugsion, If 3 man sheuld be
prevented from performing a contract through an assault and
battery committed upon bis person, with knowledpe of the exist-
ence of che contraet, and for the purpose of preventing its per
[ormance, m-;-.}:ry reason upen which the action in Lumley e Gyo
was sustained would tequire that the defendant showld be hedd.
Crif a mab should agree to sell o horse, and Defore the (ime for
perforinance arrived, a third person, with knowledgze of the con-
ract of sale, kills the horse, for the same reasons he shoold Le
held! Indeed, there is an sdditiousl reason for sustaining the
action in these cazes; for the person prevented fram performing
his contract would have 2 valid defence in an action for breach of
the contract ; and Il che party Injured by the hreach of contract couid
uot hold the trespasser he would have no remedy. In the case of
Taylor ¢« Neti?® which s the only English case upon the point,
Tord Chief Fustice Eyre muled at saasd priss that no action would
lie for an assault and battery upon a performer, wherehy the plain.
tiff [ost his services ; but that case was distingnished by the judges
in Lumley e« Gyc, upon the ground that the damages were too
rewote, and furthermere, no malice, or knowledze oo the part of
the duefundznt that the contmet existed, was proved.

Neither does the prinetple reguire, in the case of contmet: for
personal servies, that the service showld e for 8 fxedterm. I a
man who is io the smpley of another merely at will Is induced by
the persuasion of a third person to abandon the employment, it is
a dameoge to the employer; for he is deprived of the advantages
cer profits which he would Twve obtained {rom the continuance of
the service. And i the persaasion used by the thicd person was
malicious, it 7s & wrongful act, and he s liable in an action of tort.

1 1t seems that by the Roman 1aw in such 2 chse dl dobiom was glven to the porson
tc whom the promiss wae mads, but it waz the action o el ¥ 5 Servum, guent
mihi promiseras, alins ocodeit, de dolo male schorem it enm dangam plerque recte
pmtank, gaia fr & me liberates sis - idectne lagds Aquiliaz eedo tihi denogabitar D
v 3, 18, & (Panlugh Mutmpsen inserts sridd afber o dof pemde aetfener:.

£ 1 Esp. 386, Seg, also, Burgess . Carpenter, = Richardson (5. C. ), 7
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Thiz iz the eaze of Walker «. Cronin, above cited. It was an
action on the case for enliving shoewukers toleave the employment
of the plalredff, and the eourt held, om a demurrer to the declaration,
that a good cange of action was sfated in each of the three counts,
although the first two contained no allegation that the men were
in the employ of the plaintiff or about to enter Lis employ, under
a comiract for a torm, or undor any fixed eontract, Mr. Justice
TWells stated the prineiple mvolved in these terms: “ Every one
has a right to cojoy the fruits and advantapges of his owm enter
prise, Industry, skill, and eredit. He has no right tt be protected
against eompetition ; but he has a right to be free from malicious
and wanton inkerference, dishrbance, or ameyance,  If disfur)-
ice of loss come as a2 resilt of competition, or the exercise of
like rights by others, it is dewesnsn afsgue Sgfuste, unless gsome
superior right by contmet or otherwise s iterfered with, Tut if
it come from the mersly wantonh or malicdous acts of ofbers, with-
out Lhe justificaton of competition or the service of any interest
or lawful patrpose, it then stapds upon a diferent footing, and falls
within the principle of the authorities first referred to”  VWalker
w. Cronin, o7 Mzas. goe, at 5640

This case is no doubt a more extreme case than Lomley o Gye,
but it is falrly within the principle.  The ouly difficulty is to estah-
Yizh the element of damage, for oo contract has been broken, and
in departing from the service of the plaintiff the shoemakeys did
ncthing but what they had a perfect right to do, But the court
held that “the loss of advantages, either of preperty or of per-
sonal benefit, which, but for such inteefercnee, the plaingf wwould
have beem able to attain or enjoy,” constitueed damage.

From the principle of damage here stated it is plaln that logi-
cally at least the principle of Lamley o Gye is applicahle ontside
of the domain of contraets; and in point of autherity the same
principle, or, something very sirnilar, has often besn applied in the
law., Thus in the cese of Keeble o Flickeringill,? in the time of
. Lord Helt, an aclion was sustuined for preventing wild-fow] from

alighting fnear the defendant’s decoy pond, by firing off runs in
the neighborhood to frighten them away. In Tarleton = Magawley®
71 See Evane ¢, Walton, L R. 2 C. I G'f:gTNnb& 7 Drown, g0 M. L (Law) 569-:
Fearera ¢ Lard, 16 Coun 35%-

1 1y East, 573, noleg s o 5® Mod. 74, 2304 3 Balk, 90 Hall, 14, 7 1o The s.ama

point was decided on similar facts in Camingten 2. T'-J.rln'r PI Haar, g7t
3 Teale, 203
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Lord Kenyon held that an action on the case would He for dis
charging cannon-balls at negroes on the ceast of Africa, whereby
they were frichtened and prevented from coming to the plaintiff's
vessel to trade. In New York it bag been held actionable in two
Inslances! to caase the breach of a contract of sals, which wus
within the Statute of Frauds, and as to which the statute had not
been satisfied, althongh both parfies intended to perform. The
means used by the defendant in each case were false reprisenta-
tions, —in one case that the plaintiff did oot want the goods which
were the subject of the contmact, and in the other that he did not
intend to supply them, whereby the defendant procured the advan.
tage of a contract with himself. In Wow Jersey, in the case of
Hughes # Mclerough,® an action on the case was sustained, in
which the defendant loosened a horseshoe put on hy the plaintiff,
for the purpose of causing the owner of the hosse to believe that
the plaintf, whoe was a blacksmith, was an woshilivl workman,
wherehy ho lost the cwner's trade.  So a trader, in ap action in his
awn right for defamatory weords speken of bis wife, who assisted
him in his business, wus suceesslul wpon showleg a [alling off of
cuttom at his gtore,  Riding o, Smith, It D, o1,

The above cases differ from Lumley <. Gye in the fact that the
damage sustained was aot the breach of a contract, ner indesd
the loes of any properly, bub merely the failure to make a profit
or gain; but that i3 sufficient to constitute demage® As to the
other important eleroznt in the action om the case, viz, the wrong-
ful ack, the fmprde, o gach of the above instances, whether it con.
siated of viclence, as in Tarleton ¢ Magawley, or of Faud, az In
Rice o Manley, it was wrongful as agmingt the plaintiff, only be-
cause it was done without Justifiable causc, for the purpose of
causing the damage, or with knowledge that the damage would
gesylt. Pui such an act, oz the woed I8 wsed in Lumiey w Gye,
anhd ag it iz vaed in the lew of lbel, 18 malicions, and wrongfui
imly hecavse it is malicious, or doae without justiiable cauze. It

1 Denton w, Drtt, 2 Wend. 365; Riee o Manley, 66 I Y, 32, Bee Green v Dut
oo, 4 O, ML &R, por.

¥ 43 W L (Tawh 2y, Swe,ulse, Roses o, Rijeadeo Dull, 13 Mogre B C.o2og, at 299

¢ Thie princiole axdsted in e Feman low.  The fafluve to wake a profit (Jocomn
ceszans), &3 well as o posidve loas or injury to proparty (damnom GmUTEEDS), Was
falen Mbo accaraf in asseselngy damapcs for a tort under the lex Aquilie. © Inde
Ieratins seribil, s1 serma inatiteos oocisus st etiam heradifatis asstimabog em vepive”
Th g, 5, 2% pro (Ulpian)  Sea Grosber, Lex Aquilla, sz, 265
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fallews that the case of Lumlay o Gye is anly one example of 2
class of cases in the Iaw of torts, oot included wnder any specifie
name, where damage is made actiomable because it is malicious.
The act to bc malicice: must be done withont o justifiable
cause. In gll of the cases thus far cited the act done by the de-
fendant, where it was a lawiul =ct, wes done in the exercise of
some coramen right, like the tight to enter into a contract or Lo
carry on a business ov trade; amd, in such cases, it may safely be
stated that if such sn act {5 done with a malicious purpose or,
what iz the same thing, in violation of superior rights acquired by
others, with knowledge of the existence of such rights, the act
becoines wronglul and subjects the defendant to danages. So far
actual decision has gone, though not without confiler? But where
the act is done by the defendant in the sxercise of some right
vested in hive, Individually, as by contract o prant, of as owner
of property, 2 malicious puvpose will not render the act unlawiul,
provided the method of exercising the deht is lawful. In that
clasz of cases the principle of Lanley ¢ Gye has no application,
for the weipht of anthority is strongly in faver of the proposition
that malice is immaterial® As a question of priociple, much
might be said in favar of making all malicious acts unlawful, where
malice is clearly proved; but the guestion being one that de
pends entirely upon reasons of expediency and policy, a course
of decision, in different jurisdictions, tending strengly in ove direc-
tiom, j8 very convincing evidence of the waight of reason in the

cased

HiF i tane Sclofield.
ROSTON.

L Heywood o Tlien, 73 Meing, 225; Payne o, Wastern R, Co, 13 Ler, gon.

? Hes Cooley on Torts, 81, 581, where authosities ate coliected.  There are dieks to
the contrary, »nd the cane of Chesley s Hing, 74 Maine, sf4, was directly comtra
Lot that ¢ase szams to be of no authodty slpee the declsion in Fleéywood v Tillscn
Ifra.

i 1n the Boman law, in the case of adjoining owiats, it seems that a malicicus
use of properky was actionablz, % Denique Mareellus seaibit, cuin g0 gaiin sup fodieny
vleani fontern avertit, nihil poges apiy nee de dalo actionew 3 et sane ton A=het Qabare,
&l pon anlme vidng nosendi, s+d samh agram maliorem faciendl id fecit® 1. 3q, 3,
T 12 (Ulpkan], A sindlar principls o récognized in ¢he Scotch law-  Hoe Pallock on
Torts, 13, 177,
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THE RIGHT TO FOLLOW TRUST PROPERTY WEHEN
CONFUSED WITH OTHER PROPERTY.

T is & commacaplace of text-books and cases on trusts that
if the trustes converfs money or properivy belonging to
the frost and mingles it with other property, the trust s gone.
The general theory on this point iz well axpressed by Lewis, I,
in Thompson's appeal :* “ Whenevor a trust fund has been cons
verted into another speciss of property, Hf ifs identity can be
traced, it will be held in its mew form Mable to the right of the
cesfut guee Prrest 5o long as it ean be identified cither as the ovd-
ginal property of the cested gue trust, or a2 the product of it, equity
will follow it ; and the rnght of reclamation attaches o it untl de-
tached by the spperior equity of a dswas fde porchaser for a valu.
able consideration without notice. The substitute for the original
thing {ollows the patare of the thing itgelf so long as it can be
ascerizined to be such, But the tight of pursuing it fails when
the means of ascertainment fall This is always the case when
the subject-matter is turned into money and mived and confounded
in a general mass of property of the same description.””  If, how-
ever, it can be shown that the trust fund has pone fo increase
another fund, or bas been used in the purchase of proparty, though
what has been beught with tiust momey and what has not are
ensirely confnsed, has the cenfeed goe tms? only the rights of an
ordinary ¢reditor, of, if be has preater rights, what are they? It is
this question which it #& proposed to treaf.

Throngheut the discuesion the word “trustes” i used broadly to
indicate any one holding money or preperty in @ fidueiary capacity,
and the property is fermed the trest fund, and the bepeficiazl oamer
the cesésed gue frwst,  As the principles determining the rights of
the parties are the same In every Adveiary rvelation, whether strictly
that of trustee and cesfud gee #asf, principal and agent, @xgcutor
or administrator, and helrs or legatees, the terminnlogy adopted is
convenient and noet misleading,

The question most frequently arises when the trustee, after hav.
ing usad the trust property, becomes insolvent and the cesind gue

1 az Pa 5t it
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¢rest endeavors to make good a claim te prierity against the gon-
etal creditors,  If the timst fund were traceable fo 4 separate pisce
of property the right to thet property would be clear?! and 1t is
fnequitabie if the change circumstance that the trustee has min-
gled the trust money with his awn should deprive the cesfnd gne
#rsd of all richte arainst the property which his meney bas pur-
chesed, and such g distinction could only be defended on the
sround that when the trust fund is confused with other money it
iz beyond the power of the court to give the relief which it gives
when the money is not mingled. This does not scem to he the
casg, though formerly the Court of Chancery may have so consid-
ered it.  IE the trust fund is traceable as having furnished in part
the morey with which a certsin investment was tnade, and the
proporction it formed of the whole money so invested {s known or
ascerlainable, the cesizd gre dreest should be allewed to regard the acts
of the trostec as dene for his benefit, in the same way that he would
be allowed to if all the money so nvested had Been his; that is,
he shauld be entitled in aquity fo ap undivided share of the pro-
perty which the frust money contributed to purchase, —such a
proportion of the whole as the trust money bore to the whole
money invested.

The reason in one case s in the other is thal the trustee canbot
be allowed to malka a profit from the use of trust meney, and if the
property which he wrongfully purchased were held subject only
to a lien for the ameoent invested, any appreciatioe in valee woueld
0 to the trostes,

It will often happen, however, that the cerfed gue frusf cannot
Identily any property as befng purchased wholly or in a fixed pro-
portion with his moneyr, and therefore equity caonot regard him as
the owner of any property efther individually or in common, and
y<t that he can show that the trust fund basgone to swell the gen-
eral assets of the frustas’s sstate, for inztance, if used in a general
business which soon afterwards becomes insolvent.  In such a case
there can be no trost, strictly speaking. It is as necessary for
aguitabla as for lapgsl ownership that theee shenld be fixed pro-
porty as thesnhject-matter of it Inboth cases the necessity rests
rather on :he natere of things than cn =ny rule of law, It would,
however, be in the highest degree unjust that the rights of the
ceftus gue frast shoold be made to depend on whether his property

1 % Ferry gn Trugts, § iz7.
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is distingnishable from the general mass of the trustec’s property,
vr indistiuguishable. Thongh indistinguishably confesed, still bis
money or kis money’s worth is there, and if the machinery of the
court can work it out he shoald he enabled to gt at i, Eguity
accomplishes justice in this case by giving the cesfus gue frugt
a lien on the properiy of the trestee, analogous to the vendor's
lien, —a righi to be paid from the estate in priority to the general
craditors,

This latter right the sered gre srus? always has, even thongh e
may also he able to fodow his tmoney inte a cortain investment?
In case the Imvestment has turmed out badly, it would he for his
advantage oot to regard the investment as having been mads
for him, not to trest it as hi= property, but to assame that it
has been wrengfully converied, and take a licn on what was pur.
chased with his money and come in with the generzl creditors for
the deficit vecasioned by the depreciation of tie investrnent?

The different classes of cases inwvelving these points will now be
examined somewhat more purticalary.

If a trustes purchase resl estate pactly with bis own monsy and
partly with trust meney, it is universaily ailowed that the cested gue
frzst has 3 claim in equity against ths land, but the exact nature
of the rizht allowed is ool entirely uniform. I the propenty pur-
chased shonld inciease ib value, it is for his interest to ohiain an
undivided share of it, rather than a lien on the property for the
bare amount of fhe trust meney put in, If the propartion which
the trust mensy bore to the purchase meoney is known or ascer-
tsinable, the larger righ: should, it seems, Le allowed, as the
truates’s estate otherwise benefifs by the misappropriation. The
guestion has not, however, been vory folly discussed ard the
tlecisions are not unifern. Io Englami cthe point con hardly be
considered entirely settled, but in Knatchbull 2 Hallet:? Sir
George Jessel, ML R, after speaking of the cesisd goee fousd's right
“to elect cither to take the property purchiased, or to hold it as a
gecurity for the amounk of the trest money laid ouv in the pur
chase,” mekes the dictum: "DBat in the second case, where a
trustee has mixed the money with his own there is this dispnetion,
thal the gesdad gue frvess or beneficial owner, can no longer <lect to

1 1 Pewry on Trests, B ak,
U Richl . Evansville Foundry Asson, 1oy Ind 9o
T 13 Th. D 08, 7og.
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take the property, because it 1z ao longer bought with the trust
moncy purely and simply, but with a mized fund, He is, however,
still entitled to & charge oo the property purchased for the amonnt
of toe trusl woney laid oul in the parchage”

In Massachuserts it is held that where the consideration for the
purchase of land s paid in part only by ong person and {he title is
faker n the name of another, ne resulting frust will he created un-
Less t the part of the purchase money paid by him io whose favor
the resulting trust is seughi to be enforced be shown £o have been,
paid for some specific parl or distinct interest in the sstate, for
tsome aliguet part’ as it iz somelimes expressed ; that is, for a
specific share, a5 a tenancy in common or joint tenancy of one-
half, ome-quarter, or other particular fraction of the whele ; or for
a particular juterest, as a life estate, or tenancy {for jears, or re-
mainder in Ehe whole; and 8 geoeral contribution of a sum of
money towards the entire purchase is not sufflicient.”! As this'is
the case where the transaeton Is cightful, it was supposed to follow
that when the cousideration was wranglully paid o pact with the
cestnf que frapds money he could not calm a specific portion of
the land, for the misapprapriated money muat have heen nsed as a
general cantribution only to the purchase money, and consequently
he would not be entitled to a specific share under the rule ahove
given.  The point was 5o decided in Bresnihan <. Sheehan ®

The considerations, howeres, determining the rights of the cesfed
gue frnst when his moner has been wrongfully used as part of the
coiasideration, are different from those determining the rights of ane
whe bas paid part of the eonsideration, the conveysnce being taken
in the name of another.  In the latter case there is 2 resulting trust,
which depends on the presumed ioteotion of the parties® When
A pays the purchase money and I takes ihe title, equilty compels
B to hoid the title in bruost for A, hecauss it is presuned chat was
the intention ; and similarly when & pays only a part, the court will
regard B as helding an aliquet part proportioned to the amount
paid, in trust for A, if it i3 presumed that such was the intention.
The Massechusetis court in effect decided that if A's intention was
not capreszed, that the money which he furnfshed should pay for an

1 M'Gortran o MiGoman, 14 Geay, 11, 2 138 Maws 11,

2 1 Terry on Troys, § 125 IF the svidence shows no trest was intended, none will te-
sult alihaweh the prochase money was Dot paid by fhe prantee.  Livermore o Alddch,
§ Cushe 4315 BlBh o 8mith, 72 Heisk, 725 Carbor = Montgamery, = Teti, Gh, 2163
Darrier = Diarcler, £8 3o, 22 Setbold o Christman, 75 Bl 508
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aliguot part, the court: coeld net presume it And similar decisions
have been reached elsewheve! Oither courts have reached an op-
poeite corcluginn® The real difference is on the guestion whether
it is a fair infercnec from the simpic fact that A paid 3,000 and
I paid 2,000, O taking the title, that the intention of the paities
iz thzt A shall have threefifths inkterest in the land and B two-
fifthz, or, on the other band, that the itfenbon 15 that the lzad
shatt be B's, A's only interest in it being to secore 4 debt to hiou
Consider kow the case where misappropriated trose moeney forms a
part of a purchase by the trustee.  The rights whick the restard gus
frasd has of [ollowing the property rest, not on any presumed in-
tention, It on the principle devised Lor the pmfection of beneli-
ciaries of trusis that the trustee cannol be allowed to make a profit
for himself by dealing with the trost estate. To avoid this the
cestus gwe fraet should he allowed to regard the inveatment of his
money io the way mest faverable to him, throwing the risks on the
" wrong-doer.  So that if the property decreases in value the sestnd
gre trast wonid tole only 2 len on the property, but if it increases
in valoc, he should be allowed to treat the transaction as if for
hiz benchit, that is, he should be allowed Lo clalin a proporiional
part of the proparty.  This, though often called a resnlting trust,
is properly & comstioctive trust, being parely the consequence of
ruies of equity, frrespective of intention.

It Day & Roth3also the court gave the plaintiff, whose meney
had heen wsed in the purchase of the property in question, an
auitable lHen, but there is nething in the case to show that any
greater Aght wes agked,

According to the latest decisions in Pennsylvania, the cesend gue
#rrst may recover a specifie share, and he is confined to thay relief,
for the court repudiates the whele doctrine of eguitable lien. In
a recent caze? misappropriated crust money belonging to the plain-
Liff was veed in daproving land, and the plamtiff was endenvering
to secare a righl againet the land, Geordon, J., in delivering the
vpinion ol the court, made use of the following languzge: “it is
safd the money of these beneficlaries has becn used o improve
this property, antd that they ought, therefore, to have a len

1 Ames? Cas Trosts, 255; Shalfer o Fetty, 4 5. B Rep. 208 (W, Va)

2 Sprnued o Springe, 114 T 5505 Bowen oo Mclean, Sz bla, 504 Shaw = Shaw,
%5 B, go4; Parker w Caop, 60 Tex, 111

213 MY 448 . 3 Anppeal af Cross and Gaatt, o7 Pao 5t 454
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upon it to the extent of the moneys se expended, but what
kind of a lien? Not a statufory one. . . . A lisn arising from
tke equilable clrcumstances of the case? DBul snch a Iien is un-
known in Pemnsyivaniz jurisprudence. It has not been as yot
engrakted upon o kegal aystem, and it is to be hoped never will
be.” Sharswood, C.]., dissented An earlier cese! where trust
money was deposited in 2 bank with other money, bad held thac
tke bensficiaries did not lose their rights : but dicte to the con-
brary occur it the People’s Bank Appeal? and also in Hopkins'
Appeal®  Thongh an equitable len is thus disallowed, the very
recent case of M Laughlin ¢ Fuolton? allowed a woman, whose
money had heen nvested by her son with his own, to recover spe-
cifically #2 of the laed, that belng the ratis her meney bose to the
whole purchase price.

The general rule in this countiy allows the seofed gue Hasf to
recover a apecific shace of the property purchased. In White =
Drew,® the trustee bought land for 81,5005 2950 of this was paid
with money in his hands as adwinisteator. The land was sold
under ordet of the court for over 86,000, 2ud the plaintlf received
S0 of this. In Tilfovd ¢ Totrey® the court, although finally
deciding that there was not sullicient evidence to hold the defend-
ant, in discussing the guestion, said, “If part enly of the pw-
chase money be pald with {rust funds, a resulling trust will be
created to the extent of the payment, or the cesfud gue fruer may
charge the land with the repayment to him of the sum so paid”
Similatly, in Greene o HaskellV where the agent of the plaintiff,
contrary to hie instructions, invested funds of his prncipal together
with his own in the purchase of ivery, the court decreed that the
ivory shou®d be swld by 4 master, and that the plaintilf was en-
titled fo take the amosunt misappropriated, with interest, or his
proportinnate amount, from the proceeds.  In other jurisdictions
also the decisions or remarles of the conrt favor this view®

A question, similay to that which has been considered, aiises
where brust money is paid info 2 bank to the privete account of

T Fannera’ and Mechanies' Nationx]l Banl = King, 57 Pa. Sb 20z, Seezlso Hupps
Appeal, oo P St g3L

¥ g3 P 8 oy 7 p Afl. Rep. B8y, 4 104 Fa, Bt. 161,

* gz Blo. géu § 53 Alo. 1200 T s R L 447

? Bebarts v Ioley, 65 Cal. 397; Baremore o Tavie, 55 Ga, gog; Fousleren Tohes, ¥
Tod 277 Deerry o Doy, g3 Ind g1g; Mordson = Kinstra, gg 3isa 175 Tyon o,
Atlin, 98 K. C. 53 ; Walsoa o Thomoeon, 12 K. Ir 65
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the trustes, fands of his own beingy paid to the sate zocount.
Here the question is not whether the cesfed gar fraoe is entitled o
a lien or to A proportfonate part, or it is entirely immaterial n the
¢asa of money, but whether he has any rights al = against
the bank acconnt, Thers can be littie doult that, according tothe
older Erglish precedents, the question would have to be answered
in the negative. DLoney when mixed with other money conld not
be followed, becauze 1t had no ecarv-marl. A consideration of these
old casce lod Justice Fry, se lale as 18yn, to decide that the
ights of the cesfwi gue frust were gonel I had been decided,
however, in Pennell o Delfell ® that the cestad gue #0052 was antitled
in equity to his meney though mingled with other money, and did
not become an oedinary crediton. This case was followed by
Frth » Cartland® and oiher cases,® But, as stated hesore, Bx
Justice Fry, finding it impossible to reconcile the early decisions
with the late ones, took the extraprdinary covrse of following the
early cases and disregarding the Iater omcs, though acmitting
their doctrine to be preferable. The law on the subject was thus
in a very unsetiled state gll Sk George Jessel, MLIL, in a case
mwvelving the stite of factz now under consideration,® made a
thoroagh review of the whole subject.  He frankly admitfed that
formenly equity would give no relief, bt was of opinton that the
modern doctrize o equity was at variance, that equity had ad-
vanced. He accordingly overruled Iir. Justice Fry's decision, and
again placed the matler in a satisfactory shape, Any other result
wo'd involve the consequence that z trustee by simply matting
one dollar of his own with & svry of trost money would make hing-
self merely & debtor instead of a trustec, althoagh the trust fumd
were still in existence and in his posscssion. The doubt asose
becanse the judges were not (to gquote Jessel's words), * Avware of
the rule of ecuity, which gawe you a charge—that il you lent
A1,0000f your gwn and £ 1,000 trust money on & bond for £2,000
or on a mortgage for A2,000, or oo & promissory note for 2,000,
equity could follow it, and create a charge.” The case bas been
followed very recently.?

In this country what Sir G. Jessel calls the medern doctrice of

1 Ex parde Tele 17 Ch, D. fya. 2 4 De iy, M. & T g7a.

? 2 H & M. g17.

4 Brovm w. Adams, Yo B g Ch App. 704; K perde Cooke, 4 Ch, 1. 123 Blrl o
Bart, 36 L. T. Fup. o4

3 Knatchbn]l = Halett, 13 Cho DL g6, ! Gilbert = Gonard, 30 Lo L Ch 136

HeinOnline -- 2 Harv. L.. Rev. 34 1888-1889?2



FHE RIGHT IO FOLLOW TRIUST PROPERTF 38

equity bas generally found favor with the courtzs® But in two
Stotes, ot loast, there are decisione to the contrary®  They pesi on
the simple fact that the subjeck-matter of the trust is confused with
other property.  For instance, in Steamboat Co, 2 Locke® the
court say; “The bill states i substance that 5 at the time of his
death had on deposit wpon bis Individusl account $508.08, and
that *said depasit included and covered * a balance of $555.35 held
by said 5 in trust, and the prayer of the bill i=, that the defendant
as administrator upon 5's estafc may be requoired to pay over said
halaonce. Itis plajn from these statopents that the trust fonds were
not only deposited to the private and individual account of 5, but
that the funds had become in some way mized with other funds
helenging to him, for the balance claimed fo he due from him to
the company is considerably less than the amount remaining on
depnsit in the baak. The identity of the trust fund Is therefore
lost, and in such a case the cesfed gur frzsd can stand no better
than other creditors.” Such reasoning as 1his shows that the court
had in mind the poszibility of a striet trust caly, and not a charga
on the whole fund {g the amownt of the trust.

In most of the cases which come up on thiz point there 15 2
complicating circumsatance not hitherte mentioned  That is, the
trustee, after mingling his own money and the trust money in his
private account, draws on the account fo a greater or less
extent. Can the cernd gne ewsd still claim to be relinbumsed in
full from the amount left on deposit, ar should # rather be held
that a porfion of the fund withdrawn was his money ? It i= a geo-
eral rule of presumption, when it becomes important to decide o
which of several deposits drafts on the account should be charged,
that the deposits shall be deemed to have been drawn cut in the
same orider in which they woere put in, so that each draft when paid
wonld b charged agairst the earliest deposit in the aceoant® This
rule was applied in Pennell = Deffellf the court deciding that it_
madea no difference that some of the deposits were of Erust money,

1 Thixd at Ranle o, Sfllweesr Gas Co., 2t Am Taw Bev. 192 M50} ; Bald o
Grfin, 12 Daly, 241; Vab Aden o Amencan Wat. Baek, 5= .V, 1; Fonners' and
Mechawics' Mot Bank e King, 57 Pa St 20z (s seped); Overscers o Bagk of Va,
2 Gmatt B44; XNat, Bagly o Ins. Co,, 104 U S0 54,

? Weely = Hood, 52 Mich. 134; Goodell s Budk, 87 Me. g14; Stoamhoat Co. o
Locks, 73 M. 370; Lo paere [Tohbs, 14 M. B B 4g5,

3 23 Me. 370

A Qlayton’s Case, 1 Mer. Geb. E4De G B0 & T 572

HeinOnline -- 2 Harv. L.. Rev. 35 1888-1889?2



56 ' FARFARD LAl REVIEI,

Subsequent Bnglish cases followerd this decision.l  Ta Knatchlmil
o Ha’_]ettﬁ- however, the court (Thesiger, L. J., dissenting, as he
felt bound by anthority), after having dispesed of the view thatl the
cesfit gue frrst had no claim at all, decided that the presumption
dil not apply where the belanee was compesed in part of trust
funds and in part of the frustee's private fuuds, bot that in such a
case it should be prosumed that the bmstee drew oul what he had
a right to ase, that is, his own mweney. It cestainly should not be
prosumed unnecessarily that the Lrostee is 2 wrongdoer. It fre-
guently happens that a trustee deposits Erust money to his private
aceount, not from any bad intent, but merely from ignorance of the
duties of his position, and he carvefully keeps a balance at least as
gredl us the amolsk of Lbe trusl. The presumplion of the court
should ba that fair dealing was intended, so far as the facts provad
will allow snch a presumption. 'Uhe Armerican cases which allow
the cestuz guee trzes? any night against such a mingled deposit ars in
accordance with the later English rule
Let it be supposed, howewer, that the balanes at some time falls
below the amounl ¢f the rust movsy. In such 2 case the con-
clusion eancot be avoided that as to the difference between the
fwra the trust money has been withdrawn, so that as to this difer
ence the cerfud et fraes? wust follow it inte what Is purchased with
it, or if poable to do that, must take the pesition of ap ordinary
croditor. Nor will subsequent deposits of the trustee’s own woney
gdve any larger dght in the shecnce of special circumstances indi
Eat‘mg an imtention ey the part of the trustec to fiil the defieit io
the amoont of the frost money, {or such an mlenbion cannot be
presumed.  Unlese such an intention be showa, therefore, the equi-
table charge on the accouat can never exceed the smallest balancs
to the trustes's credit, since the deposit of the trust meney. Thus,
if the Balance were reduced to nothing, even for a day, the cesdud gne
2riest would have no specific claim.
. Inall the cases hitherlts considered, the trust money has heen
traced into some specific nveslotent of deposit, althougl confused
with other property. The case remains to be considered where
thizs cannot be done, bni a whale estate can be showm to he in-
creased hy the amount of a trost fund. A case illustrating this
well-is People = The Bank of Rechester® The defendant bank
1 Momiman = Wand, £ [ & H. gry; Frith o Cartland, = I, & M £17: Browo =

Adwins, L. T 4 Ch, 704; Ex pardr Cooke, 4 Ch I 123,
1 13 Ch, I G36 ’ & oa I, ¥, 32
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had discounted notes for H, and the latier, wishing to anticipate
paymeant, gave the bank checks for the amonnt of the notes Tass
rebate of interest. These checks the bank veceived and charged
to H's aceount as depositer, and made entries n its books that the
notes were paid.  As a matter of fact, the bank had preéviously
sold the notes.  About a month alier this, and bafore the notes be.
came due, the bank failed. It was held that an order requiring the
receiver to pay the nates ocut of the funds in his hands was pro-
perly granted ; that the fransaction hetween the bank and H was
not in fheir relation of debtor and creditor, but that by it a Gust
was creafed, the wiolation of which constituted a fraud by which
the bauk could not profit and to the bensht of which the recefver
was ot entitled.

Ir two cases in Kansas?! the facts wers very similar and the da-
cisions the same as in People o Lank of Kochester® and the same
principle is inwolved In other decisions® The decided weight of
anfhority i shown by these cagses.  In the case of Illinois Trust &
Savinps Bank w The First MNational Bank of Boffalot the Cireuit
Cowt Tor the northern district of New York reached an opposite
result, balding that though the defendant had collected a draft as
agent for the plaintiff, apd tad kept instead of remitting the pro-
ceeds, and in a few days had suspended payment, the plziniifl
had no priority over other creditors. But three years later the
Susreme Cowt of New Yorlk decided® on almost precisely the
same facts that the party sending the draft for collection was 2o-
titded 1o such prierity, the court saving, #If the identical money
coltected by the bank did not pass info the hands of the receiver it
makes no difference, for, in some shanpe or form, they went to swell
the assets which fell mto his hands.” 0

There were several decisions 7 under the late natisnal bankruziey

1 Peak w Ellivor, 38 Xan, 1587 Elicotk = Bames, 31 Han, 1o,
C 2 gh N Y. 3
- # Hardson o 8mith, 33 Mo, 210 (overnding Milla o, Post, #6 Blo. 424); Stoller =,
Coates, B3 M. 514; Thempson v Glomcester Bank, 5 A Bep. g7 {14 [.); People
2. Bank of Denavle 30 Hun, 1874 2eC ol o Frascr, 4o Tan, 1115 MeLead o Trans,
Gh Wis. got.

* 15 Fed, Bop. 565 and s2e, to ‘he stme edect, Baol of Comsnorce = Baweel], 2
Tnll =18 F People v Bank of Dangvilly, 30 Han, 18y,

¥ A4 drelsinn to the same cffect has mecatly been rendered in Mew Jeraew, Thewymobn
7. Cloncesier Bank, & Al Rep oo,

¥ AWhile o Jopes, & N, B. R, wag5; Jorve Hosle, 7 BLIL B Gorg M »e G0 & T, 1L
Manuftg Co., 1z M. B R =0,
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law, denying the cesfud gue f7eid any prioty.  In none of them is
there any discussion of the question, and the decisiens are based on
the wording of the Bankrupt Act very largely., “A proper con-
struction of this clavse [exempting trust property from assigament
on the trostee’s bankruptey] of the Bankpt Act will only apply
it to property stil held és speede and which ean be distinguished
frotn other property of the bankrupt, or where the proceeds con-
shitute a sepamle and distinet [und, — oot to cases where they
have becorne mingled with the general assers of the bankrupt, even
by his wromgful act.”!

It 15 fregquently of the uimost mpevtance how far the burden is
placed on the georind gue tpwst to make out that his property actu-
ally forms a part of the whole estate on which he is endeavosing to
obtatn g Hea, that is, how muoeh be nwst prove to make out a grfsue
Faciz case,  IF he had to show not only that his property bad been
mingled with the trustee’s, hut alse that jn the paymments made
from Eoc combined property the money in fact wsed was not de-
rived Eom the trost, he conld scldom malke ant his case.  1F has
Teen hefd, therefore, that the wrongful commingling of the pro-
perty being shown, it is incumbent en the trustee to show what
property is his,® and it foilews thet i the case suppesed the cesfed
gaee fren? necd rol show thal payinents made indiscrminalely from
the mized {funds were not made with his meney, but the trostes
must show that they were if e wishes to disprove the claim of the
cestird give frwest to an equitable charge; and the assignes in bank-
ruptey or ereditors of the trustee can have noe greater right than
the trustes hivoself

A distinetion, however, should be obzarved which has not always
been noticed by the conrts.® It is not enougl, that the trust
money should have besun used to the benefit of the private estate.
Tnless the comrt is of opinfon that the trmust fund forms part
of the estate wader consideration, the pecfird gae fraosd can have no
cther standing than that of an erdinary creditor.  If, for instance,
the trustee pays his private debts with the money -of the sestaf gue
frpest, it cannot give a lisn oo the trustee's estate, To allow this
would be injustice Lo the siemple creditors, as mey casily be seen
by taking a concrete example. & is trusiee of Sr1o000 for B,

T ferve G & T_ B. Manely Co, 32 IT. B B. 203
% 3 Vary on Trusts, § 1=h.
& McColl 2. Fraser, 40 ITam, 1113 Meleod v Evans, 6 Wis. 401-
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He has 20,000 of property of his owm, and is indebted Sz0,000.
He takes the trust money, and with it rednces hiz indebtedness fo
20,000, Now if B ia allowed 4 len on A's private property there
witl he bat $io000 Ielt for the other creditors, from which they
will get fifty cents on the dellar, whereas, if A had net touched the
trust meoney, there would have been fzo0oo to pay S30,000 debts,
or sixty-eix cents on the dellar.

It wes suggested in a dissenting opinion in McLeod v Ewvans,?
that the cesfuf gar frest should receive priority to the extent which
the estate had benefited by the misappropration, irrespective of
whelber aty part of the trmst money was in any form m the es-
tate; but it is belieyed that this is mistaking the troe reason for
allewing priority, which is bhrought out in a very recent ease In
New Vork® The eoust say @ “The covrts elow seem to have pro-
ceeded upon a supposed equity springing from the circumstance
that, by the application of the fund te the payment of White's
creditors, the assigned estate was Telicved pre fands from debis
which otherwise would have heen charged wpon it, and that thereby
the remaining creditors, if entitled te distribukion, witheat regard
fo the petitioner's claim, will be benefited,  We think this is quite
too vagne an equity for judicial cognizance, and we find no case
justifying relief under such chreumstances.”

#Tf it apprears that trust property has been wrongfully converted
by the trustee and constitotes, although in a changed forn, 3 part
of the assets, it would scem fo be eqguitable and in accordance
with equitable principles that the things into which the trust pro-
perty has been changed should, if required, be set apart for the
trust, or, it separation is impossible, that priority of Hen should be
adjudged In favor of the frust estate for the value of the trust pro-
perty entering into and constituling o part of the agsets, This rule
sitoply assetrts the righe of the true owner to his own property.”

Samruel Welliston,

Hawvarn Law SCHEODL

166 Win, 2aL.
2 Matter of Cavin m Cleason, 105 M. Y. 256
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Wren the present mumber the Hanvarp Law BErview bepins its
second volwne., Dhofng che coming yesy we purposc &0 continus the
same peneral policy. The leading sticles will he contributed by the
Professovs in the Behool and the others already indicated in the list of con-
bibwtors. We hiooe, besides, o male a :pecial feature of sheort articles,
written by younger mambars of e profession and by students in the
School, which shall dexl, if possible, with sabjects of cvtrent interest,
The suramary of woilke in the Lasy School will be the same as belere.
We wizh to say a word about the ¢ Recent Cascs.” The field is tow
wide for us to abempl @ complete digest, however bricf, of the muli-
tude of cascs decided overy mouth. Tk Is our aim to present ouly the
cases, comlparetively few in pumber, which ghow the progress and
reneral tendencics of the low. AN such eases will be given, and pom-
moots and references added, wherever practicable, in the hope that
by maling s department suggestive rather than cxhaustive, wo may
reteder it of minze valoe. ]

o uum.:lusfun, v venlime Uk (he REVID® 18 et I:rn]}r ni: U};PE[';IIIE:I.LL:
but, prompted by the kind cocouragsraent we bave ahmady cocoived,
we shall do our best to keep the standard as high as possible.
W trast Ehat in a fewr years, wilh the contivnance of this encourage-
ment, 1t will bave an cstoblished plice, and contribute dts share in
sprending the Influence and work of the Harvard Law School.

- UHE reomt Ohdn Oommon Pleas cane of SYefe v Fades?is not
authority for the proposition that 2 dog may be the subject of Taveeny at
common law, as 3t hes heen curently reported, The defendants weee
Indicted for borglary, in breaking and entering a stable with intent Lo
steal two dogs, and stealing two dogs of the valoe of S30. The dofend-
ants demurred to the iodictuent. The court overruled the demurrer
on the grownd that as the Obio Lareceny Act declares “*avythiong of
value Ty be stolen,™ o o, beimpr e ¢4 ity of yalue,™ mzy, woder the

I Repactsd In The iAlbany Law Joocoal, wotb, 35, v 333,
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statute, be stelen,  Mreaking and eotering with Inient to stesl a dog Is,
therefore, burglary in Ohio. )

The case is interesting randing, on nccount of the variows authorities
cited, incloding poetical citstions from Byton, Pops, and Burns, and
prose from Maotley and the Bible,

Mir. Brrmous D). TooMPzow contributes an interesting avticle to the
ft Central Law Joornal ¥ om the use of documents to refrash the reem-
ary of witnesseg 2 The notion contrined in this practice is, that itis
suilicient if the whthess Is ¢ able to swear that the memorandum {5 cor-
rect, althoogh be may have forgotten the [acts.’* Therefore it is zat
material by whom the memegrandum is made, or even that it is a copy.
Lir. Thompson doss not extond this principle so far a5 to regard the
time when it was made as inunaterial; on the eontrary, ke argnes that
because the oemerandum rust bave heen wmade at or about the time of
tue events to which it relates, therefore & witness should pot be allowed
to refer to his own previous testinmeony of deposibons.

It seems formerly io have been thought that the witnesz covld not
use memoranda, voless he had some independent tecollections which
merely necded a litde revivifying ; bet that ides bes been broadened to the
rute quoted abeve. A witness may now refer to a memoraodum of
events af swhich ke has no pogittve recollection, provided he will seeear
thet i iz an aecwmte record,  In that case, 3y, Thompson thinke, the
docuinent itself may be given to the jury, though e 1£niti a difficulty
in finding any settled rule on the point.

T'he article contalns many references to autherifies,

It the Jamnary ¢ Law Quarterly Review? Mr, Terbert Stephen dis-
cusses the recent New Zealand case of Reg v, faf7% which is chizfly
valualile in the specisic Bmitation that &t sets upon the doatring of Aeg
v, (Feorfng? and other later ceses, that, where It iz a question wlhether a
siven ack was accidental or intentional, evidence is admissible that such
act wis one of 2 sevies of cipcumatanees in each of which the defendant
was similarly concerned,

In Fege v, Aol thedefenduwst vas indicted for the murder by poieon-
ing of ons Cain, his wife’s step-father. On the mial evidence was
offcred that the defendant had subsequently attamped to poisanhis wile,
in order to show that the administtation of poison to Cninwas not acci-
dental. The court held that the evideoce wes not admissible, hecause
there was not suthciont prior evidence that e defendant was the oerson
who administered the polson to Cain, and becavse the svidence went
luss to show that the administyation was inteotiona] than it did to shaw
that Maill was the person who adwministerad it The cowt Leld, suys
Alr. Steplen, that © ovidence of this class conld only be admitrad on
account of its relevancy to the question of accident or intention, when
there was evidenee effwwde fixing the pricuber with the adouniséra-
tiun;"

Io other wwordls, the pourt Uimits the doctrine of Feg. v Geardng o
casez where the Zaet that fhe prisoner eommitied the ek in yueston

—

1 II=mmeezndn te Releapl Besolleabon of Wikkdsss, Th= Cont, L. . wal, 26, 0. <I
3 Eridengs 1o Crimise) Croes ot Slar bt Dossaoecid Amte, T o ot o vea, d
L ER T . . . LI I A ST -
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lus first been proved by other evidence; cnly then does the evidence of
other siovilar aets become admilasible fo rebur the theory of accident.

TuE devision of the United Stetee Suprane Court in the ¢ telephong
cases, on Mareh g, invelved a principle of patent law of far roach-
ing importunce.  Tls coort Leld not only il Bell was the first dis-
coverer and inventor of the telephone, but that his petont covered the
entire principle of ransmitting seand by mesns of the vibratory or nndo-
latory electric cinrent, and not merely the special apparates by which
he scconrplished that veselt. The reasoning of the cowt is as el
lovges £ —

Bell found out thal Try gradoally changing: e {idensily of a contintuoms
clectric onrrent, so a6 tonake it corrcspond eccectly with the change
In the density of the air ceused by sonorous vibirations, vocal end other
sounds could be fansmiited t3 2 distance, This was his discovery.
He then devised an apparatos for maldng these changes of intensity, 2o
that apeech could be actnally tranzmitred. This was bis inventlon.
The law patented ot only the invention but the discovery.  The patent
granted bim is not limited to the mere appliance by which the discovery
i5 moade of actual value, hot extends to the procese of principle itself.
His patent, therefore, cxiends to the #ntite att of fumsmitting sound by
means of the changing depsity of & contipuous slectric current,

The jusdees who dissented from the opinion, on the gronnd that
Drawhaugh was io Eact the [nveoter of the telephone, did not dissent
from this peneral principle.

Wx have received from Mr. Jobn TP, Baker, of New Yark City, an
Interesting eonummdcation vpon the subjeet of the mthorship o the
Stafute of Frauds, from which s male the following extracts ; —

+ Lord Mansfeld, in the impostant case of Hyndiam v, Cheluynd
{1 Burr. 418, assumed that the act veas irtroduced into Parlfament i
the comenon way, ad net tpon any reference o the jadges; and there
expresses the belief dhat Lord Hale could not have drawn the statute,
s it was oot passed by Perliaraent ontil afeer his death. . . .

+ The Statnte of Frawda must hove been prepared as corly as 1843, for
at the fizst session of dat yesar iFwee intraduced in Parliament; and
after that it went before severs] commiltess, ancd was disorssed ab several
sessions previons to it passage in the spring of 16%5, Hence, the
theary zdvanced by Lovd Mancfeld wonld hardly seem tenable o1 sound,
noz e it cettainly horoe out by the fcts of contemporaneous histery.

©EAfter o earctol investigation of the guestion, I thinle the corclusion
will nof escape the mind of the student that Siv hfaechew Hale was the
master-spirlt in sormulating Ele stuinbe, and thet he prepaved the boll
of that instrument; that Sir Leoline [enldns, an able anthority in pro-
bate law, drew the sections as to wills; that Tord Guilford terls some
part in preparing the statute; and that Lerd Nottingham zot only drew
the sections in relation o trusez and devizes, but was conapicuousty
active in piloting the hill throogh Parliament.”

THE following classifled list of the members of the Harvard Law
School Azacciation, by States and Tomliotes, oo April 1, 1338, hes
Teen kindly sent us by My, Winthrop W, Wade, teasurer of the Asso-
ciatfon. He also writes the gratifying stulement that # siheo-Tanuary
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1, 1888, the Association has increased ils membership by 30 nuow
mexihers, 45 joining deridg the montk of Janveary, and 45 during the
months of February and March.™

BTaTEs aND TERRITORIES RRPRESENTED.

Ha. of Mepibers. Ha. of Mewbrs. Ha. af Ieabers.
Alagks . . . . aflouisiaes , . . 1|Penmeylvania . . 1I
Algbama o . . xfidmine . . . . p3(Rhodelsland. . &
Avlcarear . . . iarylend . . . B{Tenneesce . . . 3
Culifornis » » o rrf{dfassachusctts . . 4ogTezas . . . . 3
Caolarado + o« gp|Michigan . . . rI|Vermont . . . 2
Copnectiout . » 6/Minnesote . . . Ir|Virginie . . . I
Dakota . . . .  2[Misassippi . . 1pWashington Teri-
Delaware . o . 4|bdissoud . . . B2 k@y . . . . I
Trsteict nf Colam- Montama . . . z[West Virginia . I
bix . . . . 15[Mebraska . . . F|Wiseomain., . . 3
Georgla .+ . . 2|{Mew Hampehire . ¥
IMfncis .« . . .« 18[MNew {frsey «  4|Mew Brurswick ., Io
Indiana. . . . 4Mew York. ., ., SglMovaleodz . . 5
Towa « o« . 2|MorthCarolma , 1|Frapce . . . . I
Kamsas » - » - 12i0hie . . . . 4y|Unitsd States of
Eentucky + « o B:Oregon . . o 1l Colembip . . 1

Tatal + & 4 o+ + = & = = « &« = & » = = »%BI

STarTEs awp TERRITORIES UUKREFPRESENTED.,

Arizopa, Mew Mexico, Wyoming.
Florida, South Carplina,
Novada, TJtah,

THE LAW SCHOOL,

IN THE MOOT COURT.
Coram Gray, J.

Bewd v, Selwrpsn.

The acquisttion by proseription of a right of wup over luad I: 0ok prevended 2y
nrclers or thoeats oo e poart of e ovmer of the wnsd agadnet the use of the way,
if snch ordets or threats are not compliad with ar yiclded to.

PRESPASS QUARE cLavsus. The time of trespass alleged was Jan-
way 11, 188y, with 2 eowféwsendo. The plainbff and defradant
owped sijoining parcels of land. The defendant in 18%6 began to
cross the plaintffs land by u defined path from bis vwen land to tho
highwoy, and coptinued, openly amd eonstantly, to use the path il the
daie of the writ, {ctober 20, 1887,

The plaintifl repeatedly told the defendant that he must not uze the
path 5 that the plaietiff farhade him to use if; that the defendant wag a
trespaszer; and that be wopld sne the defendant for trespass 1n nsing the
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path. But the plaintiff never prevented the dufundant, or atempted to
prevent him, by physical force, from using the path, nor did he ever
obatract it, nor, until tids s, had e brought any action againet the
defendanl.

The Statute of Limitations to suits for the recovery of land is ten years,

On Ehe Ffacls above stated, which were not i dispute, the judge
direeted o verdict for the defendsnt, swhicl was reforned, sod the
plaintiff alleped exceptions.,

W, A Cowles and L, 2. Irosi, for the Plaintiff.

H. H. Joknson and . N Casdle, lor the Delendant.

Geav, J. Staumbes providing for the aequisifion of coserments by
bapse of time are compatatively modern. Tlhe olaim ta an esscment
could always Lo supported by immencorial proscripiion, bout when, by
3 Edw. L. ¢. 39, it wae enacted that fn a writ of right none showld de-
clare of the sel=in of his ancestors prior to 1xdg, the courts, by unalogy
to that stabulz, held that the enjoyoment of an casenent from before that
vezr wonld give a good tile.

When the 32 Hemy VI o 2, shorened the Sme which wonld
bar & writ of right o & pedod of sixly years hefove the Zeede of the woit,
the courts did not shorten the time for aoquiring an easement accard-
Ingly, butthe yoear 118y =till remained the dote from which such Gme
was Lo be recloned.

Luzer, indeed, it wns held that the enjoyment of an epsement for
twenty years ralrerd s presumpdion that it had existed from r18g.  But
this presumption wus rebullnble, and could often be easily rebutted.

To kake away, however, a right which had beeu eujoyed perhaps rwo
hundied years because it could e showm that it had ngl existed five
hundred years, was not ta be endured.  The judges cacaped this reslt
by inetructing juries, that if a man had t:nj::ryec:l an ipcorpotes] hercdits.
ment for wenty years, they might presiime that he had received a
grant of 1 whicl: Ll been Tost.  Tlds was ot first a mere presempeion
of fact, which jurics might disrega-d if they pleased. It was gradualiy
hendening in Evgland into a presumption of law, when the Prescriplion
Act of 2 and 3 Wm. IV, . ¥I %81? was passed. In Admowr v
Pelton, 30, 8. D, 85 4 @, B DL 1821 6 Ap. Cas. 740, & questicn
arcse which had slipped through the meshes of this Acty and had to be
decided witlwout its aid, The great majorige of the judges o thas case
were of ooiuion that the presumoption of a lost gramt raised by twenty
years' enjaymant was a presamption of law. As might be Sxpected
when a legul conception has beeu pazsing through such a transition, the
language of judges sand writers concerning it is vacillading and confusing.

In this country the time held aecessary to maise a presuroption of a
Jost grant has generu]ly followed every chuange in the Statutes of Lirmni-
tations ; the natore and offsct of personal dissbilities In determining
questions of prescription have been borrowed from those Statutes ; and
several courts bave of Isfe refecicd the doctrine of a lost grant, and de-
clared that the presomption of sech a grant s an wnecessary ficbon ;
that thongh it mfght onee have had Its nse as 2 scabfnlding hefore the
rmodera dochine of presceiption was estaldished, it {s oew to be cons
sddered settled that tEc statnte provisionz as ko the lmitation of actous
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for the recovery of land are to be extended, so far az applicable, to the
acquircrent of incorporeal rights by prescription; and that the dectriae
of a4 lost woanl s A $Lu:1|h11:1g-hlmul-:., which 5 best oul of Lhe WY .
Theee carer have met with geners] accoptance, and repreernt, I think,
the lasww of the Linited States m-day. | Wallece v, Flefcher, vo Fnat,
4345 Frgey v, Afherdan, 36 Vi guz. Evenif the theory of 2 lost grant
iz still to he perpetnated, the laow in this connfry is now that the pre-
snmphion of snch ot i a legal presumption, and that no evidence can
by Introduced thut In facl such granl was never made.

This conclueion disposes of some of the cascs cited for the defondant,
sueh as Nichals v, Apfay, 7 Leigl, 546, which go npon the gromnd that
the presumntion is one of Eact ; but it does not dispese of the whole case.

I have said that the Pawr arisiua undes the Statate of Timitations is to
he extendad, se fae es 7 &5 epplicatle, o cases of the acquirement of
CRECTLUTLS § hut the quustion zemains, how far i s appliceble ; corporeal
and incorporeal rights are not ideniical, aud it may nok be Poss:blﬂ to
apply the rules which povern the one class o the other.

The crdinary form of the Statnte of Limdraticns is that no one shall
bring an action #g reeover land or make an entry thereon more than
Ewventy yeurs after the right of aetion ov entey acermes. Hete, of conrse,
threats and complaints b}' it dissefses will mot stop Bu muonimy of the
Smrote against him. The righe to Imng an action firet acerued to him
wlhen he was disseized, at] this Fect is nnaffected alike by his holding
buig Lonme, or I::,.l s tlu‘&:{bi. Whetler Le is sﬂE:JL, o whetler 11&
eomplaing and threstons, is imemaberial, cxcept so far ag the complaints
and thrests tend to rebut any notion that the bolding is by license,

But no action will lie by the awner of a servient tenement to recover
an ensement over his land, nor can he make any entry wpon such easo-
ment. He s akeady sedsed of the land over which the essement is
vxercised, and thorcfore it does ot seem conclusive against the propo-
gition fhat thyeats will interrupt the acguisitdon of an casement, that
they will not stop the roaning of the Swerate of Limications,

The real guestion seems, in applyiog the tules of the Btatute of
Limitations ¢o eaace of preseniption, to be this: What acts amount io
an intaruption of the possession of an easement, corvesponding to zn
interruption of the possession of a freehold? To stop the ruuning of
preseripgon, these noust be o dispossesdon of the peson excevcising the
casement from the dghe which he is exereising,

Some learned persons have denied that there can be any trus pos-
seasfon of easements: baf tlus seams bo overlools the faee fhat the onl
hings of which we have legal pessession sre rights.  The things whir:f;
we can hold in our hands are very few, and in extending the Ides of
possesaion bevond such things it mmust be rederred to die power and
intention to exercise righes, and it makes no difference whether they be
single rights Lilee rights of way, or the bundles of rights which constibute
the rights in & corporesl hereditaneont.

TFar & man to have posseszion there muost be (1) a desire on his part
that persors penerally may not do anvihing songerning a roaterial object
which i5s inconsistent either with his dolng any act conceming that
thing, or with his deing certuin specified acts concerning that thing ;
{2} there rmust have heen some cetward 2ot on or touching the fhing
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sufficient fy indicate that degire (what sueh act shall be iz often highly
comventonal}; (3) there must be oo act done by a third persvn whi

iz inconsiztent and intended to be inconsistent with the fulfilment of
guch desire,

Newr, here the defendant’s desivewas that no one shounld do anything
concerning u strip of long which was in any way inconsistent with his
g{,ﬁng howe snd swhen he P[cﬂsmi over >, and be ha inelieated this in
the ordioary way by walking vver the slnp when aod how be pleased,

1§ the plaiotf do anything which was Inconsistent with the Jde-
fendant’s going when apd how he pleased over the stip?  If he had
placed a physical obstruction there, he would bave done something
inconsistent with the defendant’s nsing the way as he plessed ; so if he
hael frightened hirm off, for then his {feare would pot have allowed him
£ use ik Bul kere tha: the threats were not inconsistenl with his
going how and when he pleased appears from the fact that ho contimed
to go how aod when he pleased,

T therefore think fhatthere was no disposscesion or Interruption of the
defendant’s exercise of his easement. Awnother line of thought leads
in the same conclosion.  MNaothing can be ap interreption preventing the
acguisibon ofF a rigld of way ooless ik wopld be an acionalde distiod.
ance of » right of veay already acgoired.  Suppoese the defrmdant in this
case had kad a way by gragt over the land of the plaiogff, aod the plalo-
Lill had done as hic has done aow, his conduct wonld not have amounted
to & disturbance of the vway for which an action wonld” have lain.

Far these reasons I am of opinion that the easernent has been
acguired, aod thal Qe verdicl for the defemdant was carrect.  This iz In
accord with Ledich alley B2 Co.v. AeFasrfan, 43 N.]. L. 6og,
tle case In which the matter bas Leen most fully discussed, and which
bas heen Iately followed by Forden v Zans, 22 5. €. 155,

Lxvepiions everraled,

LECTURE NOTES.

Lanceny, — { From Prof. Thayer's Lecdures) ——In Middleton's
tace ! it wae decided that one who reesives meoney offored him by a
rnistalce not cansed by him, ard koowiog that the moncy is oot kis, Is
guilty of larceny. As to the toason for the decision, all it can be
saif is dhat, on one gronnd and another, the majority held this doctring,
Seven aut of the fifteen judges bhefore whom the case was argued, and
of Lhe eleven who cumposed the majority of the cowrt, held that It was
lavecny becarse the tide did not pase.

Baut this case does not tupport that docttine, 1have always heen
inclined ta think the opinion of the minority the sowmd one, —that ik
wias 0o erime,

In Ashwell’s case? the verdict was divected by the coutt, that fhe
cage vright be reserved, and waz sustained simply because the court
ahove were equally divided, There was no question of agescy or of
power to pass title,  Though there was mistake, yel the owner in-
tended $o hand that cofn to that parScular porson; and it is 2 reason-

1 Opree v AEffieron, L. B, 2 T, . Fa 38, B e v o sy o6 0 B D oo,
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able view which Mr, Helmes suppoxts,’ that the line should be drawm
just here. The defondant was wot, therefore, muilty of larceay. In

oivers” caze® the question, as it was presented, was simply whethar
ofiee 38 goedlly of larceny whao receives money without a felenions inten-
fomn, tnd aflerwords (oo nwkier howe soon) appropriates i) and e
court say that, without question, he would ngt be,

Biris anp NoTos on wiicH ART Fioreriouvs MNasgs., Ricors or
LIiocExT HoLpeRs FoRr VALUE. — ( From P.r?. Awes’ Leclures.)

t. If one draws o hill or makes o naote in the belief that it s payahle
to a partioulsr persen, his inteut i1s b pay to the arder of that person,
Hence if any one else indorses the iostrument, the drawer or maler
cannot be held, such Indorsemnent ot being within the eontrace.? Dot
if one accept a bill payable to A, under the impression that A, iz meant,
while the drawer really means Ay, the const would probably held the
acceptor on fhe indosement of Ay, on the ground thet the identity of
the payes is 4 matter of indifference to the acceptor, who relies on only
the dravrer in accepting.. On prineiple the acceptor of a hill payeble
1o g Gebltlows rame, wldeh Le believed to be the none of 2 real person,
should he held wader up indorsement by the dreeer in that neme.
On the seyoc reaseming one who draws a bl or makes & note for
accommodation should be held, oven if the poyee is other thao he
supposed.  He relies on the credit of the feiend he iz accommodating,
and the {dentity of the payee s a roatter of inditercnce to L,

2. If une drawy or wccepts w Dill, or meles o note which e knows
to be payable to a fictitious payee, he is bound by oo indorsecnent
which in form i the same as the name of the payes. Bt to hold
the acceptor of a bill deawn fu g Botiltons meagoe aned P[t}"ﬂl_llﬂ f the
deawer's ovder, it roust be shown that the indorsement in the neme of
the payee was made by the drasver, or by his authority, £or the acceplor™s
contract is to pay to the crder of the drawer under s fiatrious namest

23+ If one draws or accepts a bill or makes 4 not; payable to seme
vame of which he kowws nothing, he is bound i the indersement is
by vue Laving a rght o vse that name. Tf the name of the pajyee
is fictitious, und is koown te be such et the time of sirning, the case
comes under (2} ahove; i it 8 not lkoown to he fichHtions, o 6f
oo iairy is made, or 2 blaok fum s signed, an acoeptor iv hound.®
Thiz i on the theory that i the acceptinee s given afier the bill is
drawwn the accepitor contracts either (@) to pay to the order of any per-
sou, fitm, etc., properly using that meme, or (#) to pay to any onc who
holds the note 45 iodersce uoder ae indorecnient corresponding o
form: fo the poyme’s nane and made by the drewer; for the LIl i=
really in the interest of the drawer, and poet, a5 where there is 2 real
payes, ir the interest of the payer, Hence only the drawer properly
has the zizht to indoree i, hns the acceptor 15 lable whethes the
Lacts gre az indicated in () or as in (&Y. the acceptsnce 15 on =
hlank form the above reasoning applics, on the principle that an accept-
anci: in Dlank binds the accepror io the same way that he wonld be

1 Holnmes Do Lo, 31z, 3T 5 i 35 L, 2510
U ety ST, 0 B D, bz,

¥ Hepwafe v, Faenell, 1 UapEl 190 Ames? Cuges on Bille gnd Motes, vol. 1, 46z
1 Coqper v, Fevr, 10 By 8 O, B8 | Lawes? Cibate 0o Fills abc Motey, wol. 1, 453,
E Coader v M, ofirt.
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bound i he had zocopted the bhill after it was drawn? A dmawvrer or
maker would be bound in the samie way ard for the szme reasons, but
it iz well to remark that o bl wenld seldom be dtawm or a note
made to a fictitions pavee, except by war of acconumodation,

. A Dill or note payable te an ipanimate object is treated as pavakle
to bearer, for otherwise it wounld he void, and as the essence of the con-
tract 3s simply to pay money, the contract will be sustained # possible,?

RECENT CASES.

[1'hess waces are s=legted fom the e Erglith dnd Alérican duci=iom= l:n;:qunt regoberly repoeted,

for Ihe nurpass of giving e latedl g ozl presteesive wotd ol e couds, 2o poos gr= sphrod o

arlmagbng el the cases, ohmparativoly Liror 119 g1 Ler, wolofy ipeldas 1he jenartl froprets acd eodencies

E;Elbt.inq]]a.w. Then such eomey are payilenlaly dugeessilve, cotumeuts ADd relerdumes ane ade=d, 3 pragti-
[

ATOIEISTRATORE — TNTARECT Sale 3y AnmiwmeTrarnn To HIMsrRLE — A, an
adminfattatoe with the will aoncxcd, was oodered by the probate conrt’ to 8cll comefn
land at Awcitdon, At Lhe sale, B, 4 bankes, was parchaser for a cettain Sam, tart of
wiiich was ta be paid donm in money, and the Temainder in nokes secred 2 Mok

Mo meoer was eobpally paid dove, Becawse A posted B to credit him with
The regr.!site sufn on his back accomnt. The conrt ther confirmed the sale, snd &
forthwath excooied a2 dued o B, leaving I with counsel to be delivercd on B giving
the motes und toertpage  This B did. He en conveyed Lhe load 1o A upon A's
oral agrecment o Cischenme him drom his Kability 4 pamhaser.  There was nothfeg
fo show that he porehased originally hecawze of any n11dﬁmmndhg with A, Tfeld,
that the whcls transzction was void, since it came within the genoral proposition dhak
z trustéc cannot becotne o putchaser at hie owny sale,  The eise 12 an dlostration of
Tagryr far & coert wilF go In the application of this paioeiple.  Cafoawedl v Caddhed, 15
M. E Rep. 297 ({hioh

AcENEY — KMOWLEDSE OF AGENT [MruTer T FrscmAl.—A broker em-
ployesl B phublif.lo Teiiesure @ vesscl, UAvng Lomd thet the ship was last, aotified
plainkitt that insmrance corld valy be effectad al o high figare, which pleints#f declned
to ptry. The plainBE Wen ineured throngh other brokor. The reported lose wiss
not commurdezted to him, umd che policy was renewed e entise pood fidth, 25407
that the Laowledge of fhe roker counld oot be imputed to the plaintiff. Flacklurr,
Eowy, & Coove Pmowr, or LT w30

This ciwwe s axeites] wide conunent,  The Mease of Lovds affivmed e vlpioal
decision of B Justice Day, ad ceversed thy decision of Loeds Jastiess Lindley and
Loges It che Court of Appeily ond, it wonld seem, correcly.  Fhe Looda appatently
Aislingnizh this eese from tero otier cases of cgency: {1) captains or ship apents nho
have charge of the ship insured ; (z) 2gents through whom the Inmurmce iz eHected.
= The ene dacs i5 espoaially emplored for the parpest of communicating vo [the prin-
cipal] the very fadys which tee law requlves Dl 1o dividge o e fgsarer ; The wihier
is employed, oot to procure or pive imtornitlon concemning the ship, ot fa effoet an
inmmnee?  Foo somewlhat doubifel rexsons the knowledge of e fink clusy 35 ime

uted to ths pincipel; thet the knowledgn of the s=cond shoald be impured 1s clem.

t, in this case, Wiere was oo legal dnty vesting on the broker 1o disclose what he

Jnnenw, noT did he procom the insurance.  His knowledme, therefore, iz mereiy that of
i stranper,

ATIORREY — DSraRMENT — QFTEXING MONEY FOR TESTINOKT. = Regponds
ent, on attomey, bolisving a certalt paper o be a fanoery, employed an expert to
cxamine ik, The espert expreassd his bt 25 1o tha fivezerys Twt fhe yespobilent,
supprasing that the capert bolfered i to be o forgery and only expreased hia doubl to
extort Moty for Iis testimony, offered LM 2 large sum of money b ietify that e
waa & forgery. Afd oo soiicient ground for Gfbarment; “such eanduct may be

1 Famime & 5. P Bl v Forbiterts, 8 Ex, T of, .
¥ AGeforice Burk. Siraifom &f aie 3 HKOVes, 365 | Awey Cuses 0 Bils and Mol vol. 5 5k
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apen ta crticism, bot attecoeys shonld noi permit the interests of their ¢lients to
E:E.Efer by reason Of any refined idezs of proprety.”  fu ¢ Barmer, 16 Pac Rap, Sob
al.).

Banks a¥p Banric—INSQLYRRCY — DRAFTS FOR COTLECTION, — Flainiif
seot to I bank e draft indorsed *%for colleetion,™ sccompandzd with inetracdons o
“eollect and credic procseds™  F. banl: seat the draft to defendant, and the latter
collected it, received the proceade aud credited thewm to the F. banlc  Defendant
wotified F. bial: of the colbection, Lot the Tatter sepended bnasinsss before creditng
pleintiff with the proceeds.  Fofd) that defendant's tifla dependad wjean tat <f Ehe
T. bank, atid that ss the relation of principal and azent, which cxisted betwresn the F.
banl: and plainil, conedd ooly e canged 1o Lat of deblor and eeeslitor L o ceedie of
pmceeds oo hooks of ban while it was solvett, and as soch oredit took place after
anepanaiot of bank, plaitll sas entitled to recover fel andpunt of draft. S e
Land of Civelerille v Bank of Monpes, Fed. . gan [INew Yorl)p /= pe e
e, KL Jog (Ohio). See alzo Gilfer vo Ferinn, o t, 13

BoL oF EXCHAWSE — DRAL ACCEFTAWCE — Lhc dmwes of an order on pre-
soqiment and demand, afler taking time to censlder, told the payee, © T think thers
7ill be monsy encuph bo pay you, and it wild he all aiﬂt, and I wil pay " iy
anather oceaziow, the payee's agent asled the deaves about the ceder, and said ha
wgronid pot pay it that sfternoon; bee tell Short {zhe peyes] it is off right, and I w0
pay wa ™ and [j}:& agent 50 nfecmed the paves,  ffefd, that these veords, thouch oot
in writing, in 4bsepcc of a Statete mgui-ing mritten acceptances, constituted o valid
azcephice,  Short v, Pl § 3. E, Fep Igp (. C.0 PFor comment and gollaciion
of aulhorilics 0 aral aceeplances see Awes” Cos an Bills anl Malss, Yol IL, p. 165,
oste =

CHARITAELE CORPOBATIONS == CI¥IL LIATILITY. — The plaint# porchescd a
grava of che defendent, 3 cetnetety association, Hiz wiks died, and when the funeml
procession Teached the grave, it wes found that the defendant kad csvalassly per-
mitted the burial of two othey badles [ Lhe piainblfs geave,  Trespafs vwas Lroought,
and plaintT mecotered damaoes. Trae defence was, that the dafendint was a chaw
biable asraciafion, and as sach aob salject to olvdl Habiligy, It wos shovm thar no
memher racoived any profit, bat that all the fends wers wsed [0 ormamettiing the
groands, burying the povn giving rraves to public mstitnbons, aod the Wxe. Bet the
counrt zaid that the saeoclation was ok lagal’y o chankble one, boooase there was
nothing in the charter which compalled the =pplieatlen of any part of Utz funds o
chariizble wges, That the fotwls were, In fiwt, zo applied, owphe to be no morm 2
dafones, then i dofendant worn @ privats mdivideal.  Deescffe v Sevosr Catfbefic
Cet, Afs'e, 13 W, B Rew. 5os (hinga).

CEECE UroN FrnD — EQFITARLE Asslenminr. — A chark drawn on a general
deposit before Bankmptey does ot operate as an egeiteble assipnment fre fows
Fiarermee Affe. Co. v Srowar, 8 Sup, O Eep 5ar, 534

CONTRACT — COMSIDERATION — FORERATANCE T SiE, — Dofamlants #aracd to
pay the plainflf 8403, in considzcation of his Torheering to cobibest a will whicl v,
In fact, periectly valid &l that where a porson gives wp what he in good faith
beleves w be & right of action, on the promize of ancthor (o pay moncy for sach
anrrender, the real condidersdivn wf the comtract congists o the delriant suffaed
by the porson consenting to the sweeendet, arsing from the alteration in bis position
cansed Ly the promise of the other, @ wo M¥ers of ol 12 At Rep 366 (M. ).

Calfivker w, Brochofidem, Lo K. 8 0, 1, a4n, s followed as authorlty. See also
Miles v Memr Eoalawd Aiferd Estele Cn, 32 Civ T 268; Eolford v, Barel, 20 W. L.
116; GFrangfie v, Graxdin g Atl, Bep. 756, To the effect fhat forbeamnce bo sue i
oot & pond consideralion fuc a oo, noless there s 2 reascnable dovht as oo the
validiby of the claim, see Tangdall, Summary of Contmsts (0d ed.)y 55 56, 57, and mases
thete cilbd.

CoNsTITUTIAN AT Leatw = TrriecaTion oF LEGLATIVE FowER — A Iocal opton
Taw forlidding the salz of intoxicating Eguen, prrdding that sy county, or Ly
town or oty having & popodaten of oter =z,4o00 inhabitants, may Iy a majority vote
tomé wnder the opezation al the Taw, [x ot A defepation of lepislative power, Tot i3
2 law to take effvct wpon the happeniup of a fntere soatingetel, tamaly, the vata
of the peopla of the reapective locallties, Sherwood, ¥, dicsenting  The case coils
{t_iiimf full colitetion and dismussion of awthordttes,  Sénd v Pwcd, 6 5 W, Rep. 463

a.
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CoxsTRocrIvE Thust — Lawd ouraldED TY PRATD — RESTTTUTION, — T 5aili]
to L a certain tract of land wlhich was wisdesctihed in the deed. B, intencing to
comyey the Bnd be had porchazed of E, coarmtad a deesf o &, whe, knowing of the:
ermov 1o vriginal descriptivn, had peepaced the dem] conlalning a descriplicn of & -
tion of the prewises actually conveyed by 3 to KL 43 50ld to & fenz_fide parchaser,
E i: the meentiuie hod sold the laond described o the deed frew B 3 oo ane Jol-
e, foom wWhor plaindfT traces e &, that G was @ constractve tmeces of the
prepetty while the title was in his name; thar bavkg disposed of the Jand he was
chargoable to plainkiff with its walue at the time of 1he converanea to the Soms fFdy

wrchaser; and that the smoont due frem soch poochasaer shoald be applied in saks-
zoton of the gune,  Coppened v Or3fnl, g0 M0 W Repo g3% (Meb,).

Thats ars two theories upen which the plaindff mar recovnsin such o case a5 thisy
— i) O the thsory o coustrocbve sl where the plooldl cessvers cithor Lhe land
or 1 procesds. (=) On the theosy thet the defendser must maloe restitatlon for that
wbichrl’:_rghu,s tmlcen from the plaintif; Lhat [5, resbore Hee land [£ ha las it, IT not, give
Jta equivalent. This case, whirh vy apparently decided opon the latter theory, saes
that the cquivaleat = the wdee of the bad at the e it was conveved to the fepp
Jode puechaser. Tk roay be asked, why would it not be complets restitation co mive
the plaintify the prosent valoe of e Lul

COMRIGET— ADAPTATION QF SHEET Music 0 OroAMETIES.— The mannfac-
tura emd sala of perfvratl sidps of puper, te be wseld io orgaoetted for produsiog
curhrin fang, i aat o rielation of the coppighted sheec wate of e sme Bone A2we-
recft 7. e Tincuarey, 33 Tod Bop. 584 (Mass -

CRIMINAE Loy — A3gamtT WiITH TRTEWT To EIni. — & nume admbniztersd 1o
a litfle child tinelore of asaaloetida, which she supposed to ba poisonons, bt was
really not Su. Thers w8 no divect evidance that forcs was ngef. Al tat she was
guilty af an asaanit with inteat to kill, and the juwy wes authorized to find Lhat force
wes used frem the fect that 2o small 2 chiid bed foank se namseons o dog St w
lover, £ 5. F. Rep. gy (5. C)

EpnkdT Donasln — I EGAL TARKIRG 0F LAND — INTERVERTWN OF FOBLIC
LicATs.«— Ejechmsnt was brought 2gainzt a vailroad comwpany whick bad wrongfuliy
seized iand, 1he owner hed apparently avquicsced in the 2eimure for o loug tme.
The case tumed npon another poict, but the conrk oaid that sequicacenes untll adter
public fights hed intervered woodd provent ihc owner fimn cecovering the laad,
althongh acgmiescence veonTd e mo har leoan aclinn B oompensation.  IE s 0o -
ciple of eaboppet whicl prévesla recovery of the land, but pubiic policy simply. -
ara, B, & B By, Coo v, Adfen, 15 H. B, Rep. 440 (Ind. )

EsTaTes —DEED LESERYIEG TITLE TILL GEANTORS DEatH.—In considerstion
of personal services, A grauted, hargaincd, sold, alicoed, sonveyed, 2:d conficisd cer
tain land to B and his heis, the bitle to remoin in A during i3 lifedme, and at his
dealls Lo wesl we B, &ed thal O bhad sn immediate estate i ize, subject to o lfe
eitabz in A, WAL v Sogdins 4 5. E Rep, 303 (Gl

EXNIMENCE = ACOTET=F00HS, == Tin o wclon by thee administrator of the payes
of & promizsory note against the maker, in order to establish. cevtnin alleped npayinents
on the nate, & acmanntfoek leept by e maker himzelf, and contaming cnides of the
paymeonts in question, was offered in evidence.  The maler v alive wnd Jwesend o
court,  Seld, lnwlmizzille. The eonrk sadd: ¥ There is no doubt that shup-books
may be introdoced a3 evidence of sefsr made or seed dooe e, undor prestnre of
ceclabn adcessibes; Lot the repond of pomenls oo 2 debt ev’denoed by 2 bond ar
note of the debtcr, made by the debtor kimself, do ot come withic the mle®  Fefs
Admtr vo Ayrer, 8 BT R, 27 {Va)

EINENCE— CHARACPER. — In an acHon sgainst a rairoad company for injurss
due o the nerlipence of % emplofes, it was held thak the geners] reputation of a
flagman at 2 radlrnad crossing for carslessness is Inadmizsibla in evidunce to prove Tis
carclessness on o perbenlar oecrsion.  Falffaere & 0. 2 O, v Qofedn, 12 Afl Rep.
337 (T

ErInEMCE— DEROSTTION — CONVICTTON AND EXZC0TIoN OF DEFONERT RRFIER
SECONT TETAL. — The deposition of one O, then cobfined n jail sn & chevge of
marder, was taken and zead at the trizl o a civil zedon. On appeal, jodegment was
raresied and o new trisl ordersd, Frefore the seconr erial, C was convieced of wurder
and cxecuted.  Fede, hal O deposiion wvas inedmissible as evidencs in the sscood
trial, If  had been condcted betore the second tuia], Bok not yet execuied bemg
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Infumeas =nd onable to tegtfs himgelf, Ms deposltion would have been nadmizsstble,
Mot did his cxccation give mason for admitting the dopostion s prook of the teat-
mony of 4 deceased witness ab 4 former trigd.  The testiwony of 3 decessed wiiness
in a former i is open te orucy u'l::j_l::utiun which cuuld be made i the vwitnuss were
adjvwe and persapaily nfered for the grs fhae. 52 Loede, LA, &0 B, Onov, Daefer,
& & WL Bop. yec (A,

EVIDENCE— OMEE. — In an sofon for negligcatly caasing the deach of 4, tha
defendant, in order to showr pegligence on 4% pail, gsked a wiipesa i Le Gid not e
time to jump atter he saw the tmin.  Avid, that, on tho assamption that it wes 2p
opinion, the evidenez was admissible  But the eogrt say, 51 would seesn &0 bo
rather matter of fect, discemnibtle by judpment oy eslimata™  Quies v A ¥, A% T,
dr BRK, Say 12 Acl Rep. 97 (Conn. ).

In an action against a vailroad cowpany for personal injary cansad by defendant's
Egiuradavel, the evidence was ofleral of e operalor of 1he shiovel, natl shovwn te Le
an expers, that, after the shpwel had stavted, * oo huran foree conld have orevenled
the leyer, or bucket, fmm swingne around to s aconstomed place™ S, ndmissi-
hlze. Soch aviffetz 5wt nere cpaaich, ol 2 & sormamwary of 2 sBar of nvoleed
Tapts; it is the statcrment of the vesult of personal obeccvation and Ymowledge as
to 3 coflective fact ¥ Alrfeprr ¢ 85 KR Co, v, ¥Yaebrowgk, 3 8o Repe 447 (a0,

Theze two cazes may be profitahly campared with the czzes of Coe v, Sturfesit,
117 Masa 12z, ta which & wiiess, haviog examined with a lens & Fresh Blood-stain on
= coat, and the stain having Leen since partly yobbed off, wraa allowed o teasify thak
Ils appeacapee then Ddicided that it bad fallen epon the ooat from o certuin dires-
Hoo, alehtagh the withesa had rever experimentsd with Hood or any other fluid io
thiz mspecd. Ik 15 said that such svidence of & ommon chsurver, tesdfying to the va-
sult of lxis obsetvalion wmade al Lhe tine, 3s oot o mee aplaien, ek b5 * g condnsivo of
Tact to which his ‘edgrient, ohuercation, and eomnmon Enewledge hzvo led him ™ il
admissibility i subject to two conditions: fics, thei the sebject-matter of the cest-
mony is a stare of things which carhot, be gjr«:peﬂ}- reproeduced af deseribed L the
jury ; second, that it is a stete of things which 2 comman obeoever i capable of com-
prehending

EvipENCE — PERJO2Y —Farse SraTeewTs A% T9 DETAILS. —In a toal for
petiury, In arder to shew the Enlsity of the defondants sladetnent assigned for pevjuey,
evidencs is admisdole of fhe Paslty of the defendant’s seatemenls as to the ditmils
of e primcipal stzsemens, Athansh sech details ace nob assignad For perjory, and
their falaity 1 not direct evidence of the faksicy of tha princpal statement.  Fadivme
v Far, y 8 W, Rep. 44 (Tex],  Saee v, Bwde, 43 Tisn g3z, is arenaled

Iy JURISDICTION — CorTivuing TrEsPass. — The defendant obtained pey-
mEsaion of plalntifl o LEH. & few stones upon his land.  Fr plaincds alserce he piled
bomlders, fonrieen £2et high. npou Lhe land, and the plantif osks a mandarary iniune-
LUnn ko campel theic remeral

Lfefd, that It wes 4 conlinning wespass, ard, while cqoity wist grdinarily pequire the
righh to T tried at lavr fiese, that male &= rather one of disecetion thea jurdadicliion, and
reficf will he graneel  Hhesfacd v Mowese, 13 WL E B=p, 67 7. ).

FELERAL JORIANICTION =~ VENTE ~— Tor constmction and intet;pretaLiml of Ak of
Congress of Marth 5, (38%, vhich provides that a guit between citizcns of diferent
Seates Rlall Bae Brgaght only To tho district where ofther the plainell e defemdant n:-
sides, sec S Londs, P, &L AL B Co v, Torre Dawde & L R Ov, 93 Fed. Bep. 385
(ML) ; Fiidin Cocdy M. Co, vo Mardedd, il 358 (Col) ; Soredd v. }??-gn Fifzer A
o, 3 2 {Celd Carpemior v, Thibes, 4, 537 (V).

UENERAL AsSTaesiT — Pronissory NoTE A5 EVIDERCE OF DHE—— & pronis
sory note virying from the one specizlly pleaded §: admizsible nnder the comron
connts as eviden ce af monsy had ahd received, in connecfion with evidenca thaf the de-
feodant admitted 2is indettecness nn the nobe  Sapbine v, Orr, § Sap. Ot Fep, goo.

This ¢age a5suties that a notc docs pot ortingizh the debt, or even smspend 3_1:
remuds.

INemwar— Deplovrion. —Wheee tne, i making a deed of & plece of his land,
vefers as 3 Deahdary to 2 strest laid oty bee not apened, he does not thereby dedseate
me mach of Wis-lnds as Tizs within the strest limis to the public.  on s Broakfpm
dfreed, 12 AL Rop. 66y {Pa.).

IxsorLvRReY — ['REFEREEN CEELITOR — BT15s PPROPRIATER Fonng, - Fliintiff de.
posited certain bonds for sale-keeplng will o bualier, whe wrongfolly deposited them,
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a2 eollateral eacority for tha paymant of 2 wote of which he was malser  The bopds
were apilisd i g oo 6f Use nuls, and the baoker shortly afterwards became
insplyert. JSeld, that the procecds of the bond went 1o Incresde the assets of the
bank, znd that plainfiff's <laitn shonld B prefored to thoss of penersd credebors.
Bewgrs € Feoati, 316 M. W, Rep. 629 (Wis).

It is questionable whethes, in the above case, the facts warrant the conelirsion hat
fhe proteeds of the onds *went to increate the asgets of the bank whish ware
Assigned.”  Wherever f¢o s clear, howsrer, that tha fund of the assignes iz greatse
than bt woudd Lave bees iU there had been po misappropriation, the defrended person
is to be omlotrzd to the awcunt of such excees.  Tor collaction of authoritivs see
I Hagv, L. Bev. 104, 0

WASTER AKD SERVANT — SUPERVISING ARCHITECT — LIATTLILTY ror MEGLL-
GENCE.— Whor, i the erection of a bulldng oo the dofendant’s peaiwises, the woad
iz done wnder the directioe of a sopervieing acchied having discrotior 85 to the
mude of doing the work, bat suljsct to the control of the defendant, who has the
ultimale powsr of ordeting hewr the wotk shall be doney reacdée, that the defendant is
Yiglie for persoms] dnjuries to & workoman, caomsed by meplipent perfomoanie of {he
fock,  The anlitec n Soch 3 e 38 oot an indspeadent watrcton. Cowepbed v,
Aarmrfied, 3 Ho. lep. gaz [Afa.).

& note cites cases on the quesiion as to when the berms of & wdtten contract for
work ave safffcinnt to prevcul the copleaclar [iow Leingy iodependen], 2o hut (he mle
respardoal rugerive m'I]I: alply.

MIsTAERE OF LAW—VOLUKTARY PAYMENT oOF JUDGMENT LFEIV. — Phintif, ta
avoid an exccndon sale made 4 vehuntary payment of a judgnent debt  Ia the maoga
time an 2ppeai had been enterad which resulted in a roversal of the Judgmenl, Sk,
tazt the payrent being volualary, Plainiil was not entitled to resbbatlon.  Eeendd of
wr v HeFall 12 a’LtL%.cp. 346 {Fa.).

Ir sug]:lcn!t of the prapogidon ther meney voluntanly puid with & fok knowledgs of
all the £acts candt be recovorod back boreuse the pary wes iprorant of, or mistoaok,
the law cs &o kis Uakdlity, se¢ Corfin &F Felorsern v. Mowpkinrg, 2 Bouth, Fep, 102
(Tla); Falowia ¥, J'?E'l.r.r.}‘}z M. W, Bep. 3bg (Lowa); S v D9 o Coliatedio,
7 Sup. Ct. Rep. 1947 Fllum v, Aiferd, 6 5 W, Eep. 757 (Tex).

TERIETUIIIES — STATTTGEY RULE AGAINST.— Under a stetute which prowides
that every [ulure eetats ELall Ha vedd in ite freation Which shall suspend the alwos
Inte power of alicgation for moens thaa two lves in belng, A, that a clanse in a will
which gopllicted with such atalmte, Hyus making nvedid cevtain Grasts oreated Dy the
il should be tressed 85 e nullify.  Pafmrs v Pedues, 50 DLW, Bop. g 19 (Blich).

A tha properky was devlsed to ivestees with 1 power of eale, the cage i2 volo-
able a3 slwnang thas the concopdon of the common-daw milo against peretnities,
tast il 1thoe mbeye actate oy wof oead vitin the requiced limils 313 void, i apphied to
a wtirtatory rmle which sheply prohibits the s1spuDEion of the pover of abenatfon. A
statmie similar o the glove exists b Coaldforun, Indizon, Minnesota, FNew Yo, and
Wisconsin-

STATUTE OF ANOTUER STATE— How Fir ENFORCEABLE — Plaintiffs intestate
was killed by defendanl rafllegnd company I Michimn, wheee, Ly stilote, 2 fdght of
action accmed 4o the porzonal topresentatives of decessed.  Action was benght in
Indiana, swhere a shnilar stabute was G focie. S, that a tight of sesion adsing
under a stotute of another State vl Lo enlotced as roadily as i 4t arose undey the
comroaoyy e, peovidled that the stabute ln question is oot agoinst the sxpress pro-
visions or the poficy of the Iaw of the State swhere action i= beonght. Caeses for and
Againet this propesition ave eollected,  Swewr v Sramd Sagidr & 0 8 O, 15 W H
Foeop, =50 (Ind.}

Tawsns— RESTLTING, — o4 comveyed land oo B upom which © had 2 mortpage,
T peidd off the martgage and firected © (0 convey his ihtergst to B, el that thene
weE 0o Tesnlbng st in faver of I, Decawar a troat will resoht ooly yhon eonsidera-
tion iz faendzhed for & conveyance af the land [tself, net whell mensy is adrinced
marely to cischarge an incumbrance. The court makes some ingereating ahsenations
in romnl to resnling trwsts, ® The doctrine of reeulting tooests is = verr diffenlt
one; tndeed, §t should be swept away by legislation, and skowld llave no resting-
place in thiz Stade. It gstved s purposs long #oo. Whoo 2 men make: 4 deed to
annother, oo tnat baing eescrved in the deod, bot the whole e Boing conveyed, with
wakkkaty, e, ne Lat sheuld eesult  Boper v Flompn § 5. L Rep 83 (G
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THE HISTORY OF ASSUMPSIT.

IV, — YarpiTeD AYSTMPSIT.

TDTHING impresses the student of the Common Law mors
than its extraordinary conservatism. The reader will casily
call to mind oumerous rules in the law of Eeal Propedy and
Pleading which illustrate the parsistency of archaic reverence for
form and of scholastic methods of interpretation, Dot these same
characteriztics will be found in almaost any branch of the law by
pne who carries his invesHgations as far back as the beginning of
the seventeenth century. The history of Assumpsit, for example,
although the fact seems to have escaped general chservation,
furnishes a convincing lusiraiion of the vitality of medieval
eopcoptions.

We have had occosion, ic the preceding part of this paper, to
see that an express essempsdf was [or a lony time cssential in the
actions of tort against surgeons or carpenters, and bailees. It
alse appeared £hat in the action of tort for a false warranty the
vendor’s affitmation as to quality or title was not admissible, before
the time of Lord Holt, at a substitutz or an express under-
taking. We are guiie prepared, thercfore, to find that the action
of Assumpsit proper was, for generations, maintainable only vpon
an express promize, Furthermeore, Assumpeit woold not lie in
captain cazes cvon though there were an express promise  For
example, a delendant whe promised fo pay a sum corfain in ex-
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change for a gadéd pre gue was, before Sladc’s case! chargeable
anly {n Debi voless he made a second promise o pay the debt,

1t was only Tiy degrees that the scope of the action was en-
larged. The extension was in three directionz.  In the first place,
Fredebetatuy Assumpgs?i beeame concurrent with Debs vpon a simple
eontract fo #ll coses.  Secondly, proof of a promise fmplied in
fact, that is, a promise inferred from circapwetential evidence, wasg
ai length decmed sufficicnt to sapport an acilon.  Finally, Seaedia
Gests Assumpyit became (he appropriate form of action upen con-
structive obligations, or yuasi-contracts for the pavment of money,
These three developments will be considered separately.

Althongh Fuededifans Asrmmgsdd upon an vxpress promise Was
valuable so far as it went, i£ conld not be resorted to by plaintifls in
the majoriey of cases as a protection from wager of law by their
debtors. Faor the promise to be proved musk not only be express,
But subsequent to the debi In an asenymous case, in 1573,
Manwood objected %0 the count that the plaintff * ought to have

sald guod portea aseempeit, for i he assumed at the time of the con-
tract, then Debt lies, and not Assumpsit ; but if he assgmad after the
contract, then an action lies upon the erenugpefr, otherwise not, sued
Whiddon and Southeote, JJ., with the assent of Catlin, C.J., eoncese-
wizg' 2 The consiceration in this class of cases was ascordingly
described os a " deb! precedent™?® The necessity of a subseyuent
pramise iz conspiouously shown by the cuse of Maylard z. Kesterd
The allegations of the count were, that, in consideration that the
plaintif would sell and deliver to the defendant certain goads, the
latter promised to pay therefor a eerfain price; that the plaingfif
did sell and deliver the goods, and that the defendant did not pay
according to hiz promise and undertaling, The plaintiff had a
verdict and judgment therean in the Cheen's Dench; but the
judgment was reversed in the Exchequer Chamber © hecause Debt
fics properly, and nok go action on the case; the matrer proving a
perfect sale and contract.”

What was the peeuliar significancs of the subsegnent promisc?
Why should the same courts which, for sixty yeave hefare Slade’s
caze, sanctioned the action of Assumpsit upon a promise in con-
sideration of a precedent debt, refuse, durfng the same per{od, to

14 Rep. g2a Z Tigl. &4, pl. 35
¥ Manwood 2. Burstan, = Logn. 203, 204 7 fefed, 16, £7-
4 Bloore, 711 {oGal ).

HeinOnline -- 2 Harv. L.. Rev. 54 1888-1889?2



FHE HISTORY OF ASSUTMPSIT. - B5

allow ihe action, when the receipt of the gudd f+v gug Was contem-
porzneous with or substquent to the promise? The sclution of
this puzzle must be sought, it is believed, in the nature of the
acticn of Dlebt A simple cootreet debt, as well as a debt by
specialty, was odginally conceived of, not as a eontract, in the
modern sense of the term, that is, as a promise, but as a grant.’-
A bargzin and sale, and a loan, were cxchanges of values, The
action df debt, as several writers have remarked, was a real rather
than a personal action. The judgment was not for dameges, but
for the recovery of a debf, regarded as a ser, The conception of
a debt was cleavly expressed by Vaughan, J., who, some seventy
years after Slade’s case, spole of the action of Assnmpsit as ** such
inferior and lgancbler than the action of Debt,” and characterzed
the rule that every contract executory implies a promise as “a
fulse ploss, thereby to turn acHons of Deabt iate actions on the casc;
for contracts of debt are reciprocal grants.” 2

Inasmuch as the simple econtract debt had been created from
fime immemorial by a promize or agreement to pay a definite
amount of money in exchange for a gwrfd grv gus, the courts conld
not zllow an acton of Assumpsit also upon such a promise or
agrecement, without admitting that two legal relations, fundamentally
distinet, mighit be praduced by one and the same set of words.
This fnplied a liborality of interpretation to which the lawyers of
the siateenth ceutury had nol genermlly attained. To them it
seemed more natural to consider that the force of the words of
agreement was spent in creating the debt. Hence the necessity of
a new promise, if the creditor desired to charge his dehtor In As-
sumpsit.

Az the actions of Assumpsit muliiplied, however, it would natu-
rally become more and more difficult to ciscriminote between
promiscs to pay money and promizes fo do other things. The rec-
ognition of an agrecment to pay moncy for a gord fre gao in its
double aspect, that is, as being both a grant and 2 promise, and
the conscquent admissibility of Assumpsit, with its procedoral
advantages, as 4 consurrent remedy with Debt wers nevitable. Tt
was accordingly resolved by all the justices and barens in Slade’s
cage, in 1603, although “ there was ne other promise or assumplion
but the said bargein,” that “every coniract executory imports

1 Sesz Langdell, Cootracts, § 1ao.
I ilrecomb @ Dee, Vangh, 8, 1a1.
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in itzell an asrespsds, for when one agrees to pay money, or to
deltver aaything, thereby be assumes or promises to pay or deliver
it; and, therefors, when one sells any goods to another, and agrees
to deliver them at o day to eome, and the other, in consideration
thereof, agrees to pay so much maney at such a day, in that cage
both parfies may have an action of Deld, or an action on the case
o cerraprif, for the purtual execotory apreement of both parties
imports in itself reciprocal actions upon the case ag well as actions
of Debe”  Ipasmoch as the judges were piving 2 new intcrpreta-
tion to an old franzaction ; since they, in pursuance of the presumed
intention of the parties, were working out a promise from words of
agreemetd whicl had hitherto Devn concelved of as sounding only
i grant it was not unnatnml that they should spealcof the promise
thus evolved as an “implied assawpsis.” Buot the promise was in
te sense 4 fiction. The ficitious seserpefs, by means of which the
action of Ffedebifefus Asvwspsid nequired its greatest expansion,
was an innovarion many yoars [ater than Slade’s case,

‘The acconnt just given of the Cevelopment of Jededftafur ds-
suppsdd, although novel, scems (o find confirmation in the parallel
dovelopment of the action of Covenant. Strange as {t may sceo,
Covenant was nol the normal remedy oponr a covenant to pay a
definite amount of moncy or chattels.  Such a covenant being vo-
gardrd as a grant af the meoney or chatéeis, Dobt waz the appro-
priate action for their recovery.  The writer has discovered no
case in which a plaintiif sneeeeded in an action of Coverant, where
tho claim was for a2 sum certain, antecedant io the seventgenth
eentury; butin an action of Debi upon sech a claim, In the Quesn’s
Bench, in 15%c, * ikt was holden by the Court that 2n action of Cove-
nent lay upon it as well @5 an action of Tiebt, at the slection of
the plaintiff."! The same right of election was conceded by the
Court [n twa cases?® in 1509, in terms which indicate that the
privilege was of recent intreduction. I does notb appear in what
court tnese cases were decided; but it seems probable: that they
were in the King's Bench, for, in Chavwner 3, Bowes? in the Com-
moa Bench, foer years later, Warburton and Nichols, JJ., said:
“If 4 man covenant te pay £ 10 at a day certain, an action of debt

1 Anon, 3 Laoo. 1100

# Anong I Boll Ab gié, ol 3; Strong @ Watts, 1 Roll AL cré, plo 2 Ses also
WMordant #. Waktg, Browai. 19; Anen., Bty. 31 ; Frore o ——, Sty 135 Wearloe's Case,
Hard, 178, 4 Grodly 207,
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licth for the meney, and not zu action of covenant.”  As late a3
1628, in the same court, Berleley, Serjeant, in agswer to the ob-
jectinn that Covenant did not lie, but Irabt, against 2 defendant who
had covenanted ko perform an agreevznt, and ad obliged himself
in o certain snm for its performance, admitbed that, “if a covenant
had beer for £30, then debt only lies; bt here it i3 to perform ap
agreement.”?  Precisely when the Common Bench adopted the
practice of the King's Bench it is, perhaps, impossihle to discover;
bit the change was probably effccted before the cnd of the reign
af Charles T,

That Covenant became concurrent with Debt on a specialty so
many years after Assumpsait was allowed as a substitute for Debt an
a simple contract, was doubtless due to the fact that there was no
wager af law in Debi on a sealed obligation.

Although the right to a trial by jury was the principal reason
for a creditee's preference for Jedebifefns Acsumpsil, the new
action very scon gave plaintiffie a privilege which must have coop-
tribnted greatly to its popularfy. In declaring In Diebt, except
possibly tpon an account stated, the plaintiff was required fo set
forth his cause of action with great particularity.. Thus, the count
in Debt must state the guaniizy and deseription of goods sold, with
the detmils of the price, all the particulars of a loan, the names of
the persons e whom money was peid with the amounts of each
payitent, the names of the persons from whem snoney was re-
ceived to the nse of the plaintiff with the amounis of zach receipt,
the precise nature and amount of services rendered.  ln Fadeds
tatns Asssgpei?, on the other hand, the debt being laid as an in-
Jducement or conveyance to the aierasdesd, it was not nocessary to
sot forth all the details of the travsaction from which it arose. It
was enongh to allege the general nature of the ihdebtedness, as for
grods sold,? money lent,? money paid at the defendant’s request,?
money had aad reccived ta the plaintiff’s use? worl and labor at
the defendant's requestyd or apon an account stated,” and that the

1 Tirgwn 2. Hancoel, Flett i, e1i.

& Highee #. Rowbatham [1592), Paph. 30, 317 Woodfond 2. Deacon {1808}, Cro.
Jac. 20, Gardiner = Bellingham [#G7z], Hob. g 1 Boll, B 24, 8. 2
Eooks ». Books [ré1al, Cra. Jac 245, Yelv. 175, 5.0
Rocks o Ranle, sggre p Moote o Moore (0811}, © Dekt. I,
Babington = Lambert #6568}, Moore, 854
Ruoszall o Colline (r6a). 1 5d 423 1 2od & 1 Vent, 44, 0 Telw 532 50 0
Brindley © Partidpge (1511), Hol. §%; Vale = Egles (18ag), Velr. 70, Cro. [z &g,

= A& b oHe
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defendant being so indebted promised to pay. This was the arigin
of the cammon counts.

In all the cases thus far considered there was a definite bargaia
ar agregnmenk between the plaintiff and defendant. But instances,
of coursy, ocenrred in whicl ihe pariies did not rcdoce their trans-
actions to the form of a distinct bargain, Services wonld be red-
dered, for example, by a tailer or other worktaan, an innleeper or
commen carrler, without any agreement as to the amonnd of com-
pengation.  Such cases present no difficulry at the preseat day,
but for ceaturies there was no commonlaw action by which com-
pensation could be recovered, Debt could not be maintained, for
that action was always for the recovery of 1 liquidated amonnt?
Assumpeit would not le for want of a promise.  There was con-
feesedly 0o express promise; to raise by imalication & promise to
pay as moch as the plainSi reasonably deserved for hiz soods or
services was to break with the most venerable fradidons. The
lawyer of to-day, familiar with the cthical charactzr of the law as
nowy adminiziered, can haedly fail o be startled when he discovers
how slowly the concepiion of a promise implied in fact, as the
equivalent of an express promise, made ik way in our law.

Thete seems to have been no roeognition of the right tn sus
vpan an implied geandzs wwerud before 1600, The innkeeper was
the Arst to prafit by the jgnovation,  Reciprocity demanded that,
if the law imposed a duty upen the innkeeper to receive and keep
saicly, it should alee imply a promise on the part of the gnest to
pay what wos reasonable The tuilor was in the same case with
the innkeeper, and his right to recover upon a graatne mevni? was
recognized in 16103 Sheppard® citing a case of the vear 1632,
savs: “If one bid me do werk for him, and do not promise amy-
thing for it; in that ¢ase the law implieth the promise, and T may
sz for the wages” Duat if was ouly fonr years befure that the

L #7f T bring cloth to 2 tailer to have o cloal made, If Be price [s not ascertained
botorchand that T shall pry for the waek, Ie 2liald not have oo action against me” T3,
1z B4 ¥V¥._oq, plo=a, per Briap, .. To tha eams cifoct, ¥ oong =, Ashbumbam {1 gég,
q Loon, 1613 hEason = WoHand (1653), Skin o538, #q2.

2 4 T4 s an fmplisd promise of cvery pery Ehat ix, of Lhe part of the innkesper, Uat e
vill preserve the goods of his guest, and of the part of the goest, that be «ill pay all
dntics: and claeges whlel he cawsad in the Aowze  Werbredlce o Griffin, 2 Bronml.
254, Moore, G, Sy, 5

T Bix Campenters’ Case, 8 Rep., v47 & But the slalement that tle taila could reeovar
m Delit is contradicted b pracedent and follawing authoritice.

i Aclions on the Caze (2 od), 530
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Court in 2 similar case were of opinion that an action lay il the
party vither Gefore or after the services rendeted promiscd to pay
for them, "bkot not without a speeial promise”! In Michols o
WMaore® [1551) & common carvier resisted an actidn for nezligenes,
[xecause, no price fag the carriage heing agreed upoty, he was withouot
remedy agaitst the ballor. The Court, however, answered thai
"the carrier may declare apon a greriam seerndt like a tailoc, and
therefore shall be charged”? As late as 189y, Powell, ], speak-
ing of the sale of goods for so 1nach as they were worth; thought
it worth while to add: ™ And note the very taling up of the poods
implies such a conteact.” *

The right of one, who sizned a bond as surety for anuthe: with-
out dmsisting npon a vounter Lood ur express promise fo save
hasmluss, fo charge his pringipal upon an implied contract of in-
demnity, was dewveloped nearly a century later. Iz Bosden w
Thinne® (1523} the plaintiif at the defendant's request had exe-
cuted a hond as surety for one F, and had hesn cast in & judgment
thereon, 'The jndges all agreed thatupon the frst request omly
Azsumpsit did not lie, Yelrerton, J., adding: “ For a bare requesk
does nob imply any promise, as If T say to o merchaot, 1 pray trust
J. 5. with £100, and he does so, this ia of his ewn head, and he
shall not charge me, unleza I say I will ace you paid, or the like”
The absence of any remedy at law was conceded in 16825 It was
gaid by Buller, |, it Toussaint = Marfusant,” “that the first case in
which a sutrety, who had paid the ereditor, succeeded in =n action
al law against the principal for indemmity, was before Gould, J.,3
at Diorehester, which was decided on equitable grounds.””  The in-
nnvalion scems fo be doe, however, to Lord Mansfield, who rolsd
in favor of a surety in Decker 2. Pope, in 1757, * observing that
when a debior desires another perscn 1o be bound with him or for
him, and the surety is afterwards obliged to pay the deb, this s a
aufficient consideration to raise 4 promise in lage™ ¢

The late development of the implied conbract to pay g

1 Thurshy 2. Warren, T Jones, =03,
£ 1 5id 56 Hae also Foson o Sandfoed (21680), per Epros, T.
0 The defendast's chjection was skuiflar ko the one mized in ¥.E. 3 H. VL 36,1 23,

e, I ML S,
¥ Tlayward v Davenpart, Comb 426, ¥ Yelv, 4a.

Fr Baott e Stephenson, € Lav, 51,1 8id, 30, £ o But ace Shepp, Act ot Case (2 ed.] 40,
"2 T T ron, 105, 4 Juetice of the Common Fleas, 1763-1404
¥55cl M. P.{tgad}g:.
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mervwit, and fo indemnify a surety, wauld be the more surptsing,
baut for the fzet that Equily gave relief w0 tallors and the like, and
v surelies long buefors the common law helped them. Spence,
althotgh at a loss to account for the jurisdiction, mentions a
suit brought in Chatcery, in 1567, by a tailot, to recover the
ameott due for clothes firnished.  The soif was referred to the
queen’s tailor, ta ascertain the amount due, and upen his report o
docres was made.  The learned writer adds that * there were suils
for wages and many others of like nature.”? A sarety who had no
counter boud filed o bill agoinst his principal, in 1632, in a case
which would seem to have been one of the earliest of the land, for
the reporter, after skaiing that there was a decree for the plaimiff,
mdds ¥ guad pode®

The account just given of the proinise implied in faci seems to
throw much light tpon the doctrine of * executed coasideration.”
One who had incerred a dettiment at the request of another, by
rendering service, or by becoming a surety with the reasonable
expectation of compensation or ndcmnity, was as fully enfitled,
in point of justice, tn enforce his claim at law, as one who had
acted Tt A& similar wsy upon the faith of an express promise.
Wothing was wanting but an express asswwhed to make a perfect
canse of actior. If the defendant sow fit &0 male on express ar-
suwipsl, even ofter the defriment was Incirred, the temptation to -
treat this as removing the technical objection te the plaintiff's
claim at law might be expected to be, as it proved bo be, iresist-
ibled The already estallished practice of soing upon a promise
[ pay & precedent debt made it the more easy to suppott an ac-
tlon upon a promise when the antecedeat act of the plaintiff at the
defendant’s request did nol create a styict debw? To brice the
new doctrine inte harmony with the accepted theory of considera-
fion, the pramise was “¢oupled with™ the prior reguest by the
fietion of relationt or, by a simiiar fiction, *he consideration was
brought forward ot continued to the promise® This fiction doubt-

1 r Spence, Eg. Jun 4 ¢ Ford ». Stobridge, Hely Ch. a4

# The vieer heve suppested 12 I secordancp with what has Beet caifled, ina questioning
gpinii, the “fingeniows auplanativn™ of Professer Langdell. Holmes, Commen Law,
2536, The general dener of ihia paper will sorye, it i3 hoped, to remove the doubss of
the learned crilis,

" % Sldenham . Worfingtan (1385), = Leon. 224,
b Langrell, Contracks, § oo,
b Langdsll, Contmots, § g2; 1 Vin. Ab =80, pl 13
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Tess enabled plaintiffs sometimes to recover, although the promisewas
nat identical with what would he implied, and in some cascs even
where it would be impessible to imply any promisc? But after the
'mnr:eptiun of a promise implied in fact was recognized and un-
derstood, these ancinalies gradually diszppearcd, snd the sobse-
quent promise came to be regarded in its true light of cogent
evidence of what the plainkiff deserved for what he had deae at the
defendant’s request.

The non-existenee of the pramise implied, in fact, in early times,
also makes Intelligible a distincton in the law of lien, which grestly
puzzled Lord Ellenberengh and his celleagucs. Williams, [, is
teported to have said in 18og: I I put my cloths to a tailor to
make up, be may keep them till satisfoction for the making, But
il I contract with a taflor that he shall have so much for the male
ing of my apparel, be caonot keep ihem Hll satisfaction for the
making.” 2 In the one case, having no remedy by action, he was
allowed a Hen, to prevent intolermble hardship. In the other, as he
had a right to sue on the express agreement, it was not thought
necessary o oive him the additional benefit of a tien®  As soon as
the right to recover npan an implied guasfuer seerait was admitted,
1e reason for this distinetion wanfzhed. Bui the acquisition of a
nay remedy by zction did not displace the old remedy by liend '
I he eld role, expressed, however, in the new iorm of a distinction
1 ween an express and an implied contract, survived to the pres-
¢v cenfuryd At length, In 1818, the judees of the King's Beach,
1 10 le to see any teason In the distinetion, and unconscious of s
vty al, declared the old o¥de crroneous, aad allowed a miller his
lien in the case of an express condract.’

1 Langdell, Conbracts, 85 03, 04

oo Roll, Al oz, pl, £, 20

4 4 nnleeper had 'L'I:ue fortherright of selling 2 horge 18 soan A8 it had eaken it8 valas,
if there were no cxprass cofitract.  For, £5ho had no right of action fior it leep, he horsa
thoreafrer was llco o dimesviose Seredfiter. The Toster's caac [16og), Yelv. 66, Gy, Thia
right of sale dzappeared abterwardsz witll the rensin vpon which it was foooded. Joocs
v, Pearle. T Stean 556,

16 ayd ftwas rogolved that mn innkeeper may detain 2 horse fos bl feeding, and yet
be ray bave an action on the case tor the meat.” Watbrooke o {iridith {1600, Moore,
Bz, 877,

& Chepman r. Allen, Cra. Car, 277§ Colllog o, nply, Selw. W, P (53 «d} 1372, 00
fx); per Lord Tlalt; Brennam ¢ Curdnt (r7ggl, Sap zzg, Baller, W, P (7 ed)
48 (o] § Cowell 2 5]11""]]50“, 16 Ve, 375, 281, per Lord Hldom; Bearfe s Mnrgan, Y
& 1V zpa, 2R3, per Patke, B.

6 Chaso o ‘L“."l:'atu:luru, 5 oL & Hol. 28,
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The carear of the agistor's lien is also interesting. Thatsuch a
lien existed hefore the days of implicd contracts i intrinsically
probable, and is also Indicated by several of the booka! But in
Chapmat v Allen® {18370, the st repoted decision invelving the
agistor’s pight of detainer, there happened fo be an express coo-
tract, and the lien was accordlingly disallowed. When o similar
cage arosd two ceptories later in Jackson o Cumming? this prece-
dent was deemed contrelling, and, as the old distinetion between
cxpress and implied contractz was ne longer recognized, the
agistor ceased to have alien in any case. Thus was establishcd
the modem znd artificial distinetion in the laor of len between
bailees for agiztinent and * bailees who spend ineir labor and skill
in the improvement of the caatiels * delivered to them.?

The value of the discovery of the Implied promise io fact was
exemplified further in the case of a parol submission to an award.
IF the arbitrators awarded the payment of a sum of maney, the
mancy Was recoverable in debl, since an award, after the analogy
of a judgment, create(d a debt. Bt iF the award was for the per-
{formance of a collatoral act, as, for cxample, the execution of a
telease, there wag, otiginally, no mode of compelling complinnce
with the award, unless the parties cxpressly promiscd to abide by
the decision of the arbitrators. Tilford e Freuch® {1863) is a
casc in point.  So, also, seven years later, it was said by Twisden,
I., that if two schinit to an awasd, this contains ot a reciprocal
promise to perform: bot there maost e an express promise to
groyud an action upon’® This dockrine was abandonsd by the
fime of Lord Hol, who, alter referring to the ancient tule, said:
" But the contrary has been held since; for if two men submit to the
award of a third parson, they do also thereby promise erpresstv i
abide by this determination, for agreeing to refer 5 a protnise In
ftzelf,” T

1 ¢ Rl &Te 85, 10 4 {7G0ut) 3 Maclerney o Eewin {1628], Hult 1or} Chapmen e,
Allen {r63z), 2 Boll. Ab. o2, pl. G Cra. Carn agr, 5o

¢ 2 Rall. Ab. oz, pl. & Cro. Car. 271, 5. €.

LI T T

5 The agistar has a tien by ths Seobely lawe Schouler, BaTments (o e}, § 1oz,

By Lev. i1z, 1 3id. 160, 1 el gop, 618, To tho same affect, Pentoddock o, Moieaale
ftina), 1 Roll Al ¢, - 35 Browne 2 Dowoiug {1620}, 2 Rell. B rgyp Read o
Ealener {ri42], Al dn, 7o 5 Apen., r Vent &g

T Sguirc o Grovell {t7ea), & Mod. 34, 35 Scc aimifar statementa by Lar) Holt fn
Allen v, Tarris [rfigg), © Tl Bag rze ; Freeman », Ramerd (r6o6), 1 T4 Bay, 28
Puorslow = Baily (1704), = Ld. Rey. 1030; Lupart 22 Walzon (#ped], 11 Moed, 171
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In the cases already considersd the innovation of Assampsit
upon a promise implied in fact gave a remedy by achon, where
none existed before.  In several other cases the action upon such
a promisc furnished nota new, but a coneorrent remedy. Assump-
sit, as we hawve scen® was allowed, in the time of Chatles 1., in
competition with Detinue and Case against a halles for castody.
At a later period Lord Holt snggested that one orght f turn an
acilon against & common carrier into a special assumpsit (which
the law implies) in respect of his hire,"* Dale », Hall? (1750) is
understood to have heen the first reporfed case in which that sug-
gestion was followed.  Assumpsit could atzo be brought againsian
innlecupern®

Account was griginally the sole form of action against a factor
ar bailiff. But in Witkins 7 Wilkins® {1659 three of the judges
favored an action of Assumpsit against a factor because the action
was brooght upon an express promise, and not vpon a promise by
Implication. Lord Holt, however, in the same case, attached ng
importance to the distinetion befween an express and ae implied
promise, remarking that “there is no cage whers a man acfs as
bafliff, but he promiscs to tender an acconnt”  The requisite of
an express promise was heard of no more. Assumpsit became
theoratically coacurrent with Account against 2 Lailill ar faclor in
all cases, although by reazon of the vompeting jurizdiction of
zquity, actons ai common law were rave?

In the cary cases af bills and notes the holders declared inan
action on the case upon the custom of merchants. ** Afterwards
they came to declare upon an assrmpsit”

1t remains to consider the development of Frdebitoris Asmunpsds
g3 a4 rewredy upon quasi-convacis, or, as they have heew com-
monly cafled, confracts Implicd in law. The contract implied in
fact, as we Dhave =eem, is a true contract. But the ohligation
crezicd by law 13 po contract at all, Neifther mutusl sszent nor
consideration i3 essential toits validity. Ik is coforced regardiess
of the intention of the oblizar. It regetnbles the frus contract,
howsver, in one important particular.  The duty of the obligor is
a posiktive ong, that is, #o act. Ea this respect they both differ

1 Sufie, 4. £ Comb. .334.

% 1 Wils. 26r,  See alao, Brown = Dixan, § T, R. 274, por Baller, T,

* Alorgan v Bavey, 6 EL &. M. afn.  But 2en Stealey o Bircher, 75 Ma. 243,

& Carth. 8r, € Sk & Tompxing =, Willshaer, § Tannt. 430

¥ Alilton"a Case (§568), Elard. 43¢, per Lord Hale,
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from obligations, the breach of which constitutes a fort, where the
dnty i3 negative, that is, to forbear. Inasmoch as it has becn
customary to regard all obHgations as arising cither er contrcds
or ar delicte, it s readily seen why obligations created by law
should have been freated as contracts. These constroctive duties
ure more aptly defined in the Eoman Iaw as oblizgatons gudss e
congraedy than by our ambiguons “ implied gongracts,” !

Quasi-confract: are founded (1) wpon a record, {2} upen a
statutory, official, or customary duoty, or {3} open the fundamental
prizcipte of justice that no one ought unjostly o enrich himself at
the expense of another.

Az Assumpsit caonot be brought upon a record, the first
clase of quasi-contracts need not be considered here.  Maay of
the statutory, oficial, or costommy duties, also, o g, the duaty
of the innkeeper to entertain® of the carrier to carry,® of the
smith to shoe? of the chaplain te read prapers, of the recior
to keep the rectory In rvepain® of the Adeicomsrize Lo inaintan
the estate’ of the Ander to keep with care,? of the shedff and
other officers to perform the fungtions of their office,® of the ship-
owner to keep medicines on his ship,* and the like, which are
enforced by an action on the case, are beyond the scope of this
ersay, since fudebitaius Aesrrpeid lies only where fhe dubris to
pay meney.  For the same reason we are not concerned here with
a large class of duties growing out of the principle of wnjust
enrichment, pamely, consiructive or quasi trusts, which are en-
forced, of course, only in equity.

Debt was ariginally the remedy for the e1mrccmcnt of a statu-
tory or customary doty for the payment of money. The right to
sug iu Jndedifypes desymepsi? was gajoed only after a straggle.
The assusmpsit in such cases was a pure fiction. These cases were
not, therefore, within the principle of Slade’s caze, which required,
as we have seent a penuine agreement. The authiorities leave no
room for doybt upen this peint, although it is g common cpinioa

1 Tn Fimch, Law, 150 (hey ave called * a3 1 ware ¥ contracts

& Keil. 5o, pl. &

# |acksen 7 Hoper:, 2 Show. 3273 Anon., 2z Mad., 3.

1 Gteinsen = Heath, Lev, 400

% Frpan e Clay, 1 B & B g8, 1 Beifhyany = Whallerd, 16 Ch Tiiv, 2o,
¥ Story, Rallments (8 ed.}, §5 2587, # 3 BL Coro. 163,

# Couch w. Stael, 3 B & B goz.  But sec Atkinson oo Hewastly Co, 2 Ex Div. q4r.

W Mrgiva, g, 85
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that, rom the time of that case, Jedebiforus Assuwepsit was con-
current with Debt in all ¢ases, unless the debt was due by record,
specialty, or for reot.

The earlicst reported case of Mndabitains Aseumpsdt spon a cus-
tomary duty seems to be City of London o Goree! decided
seventy years later than Slade’s caze. ' Assumpsit for moncy doe
by custom [or scavage.  TTpon soms-denepsd the jurj;fnund the
duty to be due, but that no promise was expressly made.  And
whether Assompsic lies for this menay thns done by custom, withoot
express promise, was the gqoestion. Resglved it does™ Oo the
aothority of that case, an officer of a corporation was charged in
Asznmpsit, three years later, for money forfeited under a by-law.2
So, alsa, In 1683, 2 copyholder was held kable in this form of
action for a costomary fine duc on the death of the lord, although is
was objected * that no fudediimur dssmwmpsis lieth where the cawuse
of actipn is prodnded on a eostom,”? Lord Melt had net regarded
these extensions of Pedebiiarnr Assnwrepsit with favor.  Accordingly,
in Yark e Toun,® when the defeodant wrged that such an action
wotld not lic for a fine impnsad for not halding the office af sharif,
“ for 20w can there be any privity of assent implisd whan a fine is
Imposed on a man against his willd ™ the Iearned judge replied:
“VWa will consider very well of this matter; it is time to have
these actlons redressed. It is hard that enstoms, by-igws, righs to
imposa fines, charters, and everything, should be left to & jurs.”
By another report of the same case,® ™ Folt seemed fo incline for
the defendant. . . . And opon motion of the plaintiff*s counsel,
that i might stay tl the next term, Helt, C.J ., said that it should
stay till deoms-day with all his heart; but Rokssby, 1., secmed to
he of opinion that the action would lie. — E? adfonrnaiur. Note.
A day or two aftec T met the Lord Chief Justice Treby visiting
the Lord Chief Justice Holt at his housse, and Heolt repeated the
said casc to him, as a pew attempt o extend the fedediiains As
suargpss¥, which had Deen too touch encewraged already, and
Trzby, C.J., szemed alse to be of the same opinion with Halt”

T Lew, 174, v Vent, zo%, g ¥eh. &7y, Freem. 433, 50

3 Bather Surgeond 2, Faleon {16704, 3 Lov. 252, T'o thesame oot Mayors, ITant
(161, 57, Aeswmpsit for woighase ; Duppa v Gorard (1653, 1 Bhow. 73, Aesompsit
far Bees of knizhthood.

0 Shutdlewnrth . Garett, Comb, 751, 1 Show, 35, Coarthe goy § Med. 240, 3 Tov. 261,
£ &

§ e fad 494 b 1 Ld, Ray. jos.
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But Rokeshy's opinion finally prevailed:  The new action continued
to be cncouraged. Assumpsit was allowed wpon a forsign jode-
ment [t 1725, and e * metaplysical notion ™ ? of 2 promise -
plied in low became fixed in our law.

The equitable principle which lies at fhe foundation of the
ereat bulk of quastcoaotracts, namely, that onc person shall not
unjustly enarich himself at the expense of another, his established
itzelf very gradoally in the Common Law,  Indeed, ane seeks in vain
to-day in the tresfises upoa the Law of Contmact ot an adequate
account ¢f the snature, 1mp1:rrtance, and nomerous applicatioas of
this principle®

The most froiti]l manifestations of this doctrine o the early law
are {0 be found in the action of dccount Omne who reccived
moncy from another to be applisd in 2 patficular way was bouad
to give an account of bis stewardship. If be Ql6led his com-
mission, 4 plea &0 that effect would be o valid discharge. IF he
failed for any reason to apply the money in the mods divected,
the anditors would fnd £hat the amount received wis dpe o the
plainBlf, whe would have a judgment for its recovery. If for
craimple, the money was to be applied in pavment of a debt
erroneonsly suppoged to be due from the plaintilf to the defend-
aut, either because of w mutual mistakke, or bacanse of fraudulent rep-
resentations of the defendant, the intended application of the money
being imposzsible, the plaintiff would recover the money in A ceowatd
Dicht would also fie in such casca, since, at an sarhy periad, Debt
Lbecame concurrent with Account, when the object of the zcotion
was t0 rccover the precise amount reccived by the defeadant.?
By wizans of the fiction of a promise jmplicd in law fudcbitaias
Asrumpsid becume concurrent with Diebly and thuas was established
the familiar action of Assympsit for money had and received to
recover moasy paid to the defendant by mistale. Poonel w,
Fowke® (1897} 1s, perhaps, the first acbon of the kind.

1 Dugplein o, Da Rover, 5 Varn. 540 i Starke . Chesteman, T L. Ray. 538,

£ The" readers of thia Eeview will be intercsted to learn thar this £ap In nae Jegad
Eterulure i alasl 1o Te filled T Prolwsor Keener's © Cases oo the Law of Quoas-
Contracls.”

4 Ifewrer =, Bartholomenwr (-gy7), Cro. EL 64 Anon. (1603, Comls. 447 7 Savendish
. Middleton, Cro, Ei tar, W. Joucs, 108, no

& Lineoln o Topill [T599), Cro. Tl dg4.

b2 Bll 4 Tor the same elleol, bhatin = Fowell {1590), T 3how. 156, Halt, =253
Mewdigate o Dary {16z}, 1 Ld. Eay. paz; Palmer o Strveley {epool, 12 3od. 51e,
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Althoogh Assumpsit for money had and received was in its
infancy merely a substitute for Account, it gradually outgraw the
limits of that action. Thus, if ane was induced by frandulent
tepresentations to huy property, the purchase-tmoney could not
be resoversd From the facdelent verdor by the action of Account.
For a time, also, farebitedns Aspempeit would not le in such a
caze.  Lotd Holt said in 89g8: ™ But where there 15 a bargain,
though a corrupt ong, or where one gells goods that were not his
own, I will never allow an fudebiterns'l  His auzccessors, howover,
allowed the action. Similarly, Account was not admissible lor
the recovery of money pald for & promisc which the defendant
refused 1o performs.  Here, too, Debt and fadedifarns Asionpsit
did not at vnce transcend the bounds af the parent action?  But
in 1704 Leord Holt reluctantly declined to nonsuit a plaintill who
had in sach a case declared in Sedelitatir Asspopsiz®  Again,
Account could not be braught for money acqaired by a tort, for
example, by a disselsin and collection of rents or 2 conversion
and sale of a chattel® Irwas decided, accordingly, in Philips o
Thompsan® {1675, that Assumpsit would not kie for the proceeds
of a conversion, Bot in the following year the wasurper of an
office was charged in Assumpsit for the profits of the oifice, no
objecton being taken to the form of action®  Objection was made
in a similar case in 1677, that therc was no privity and no contract;
but the Court, in disregard of ajl the precedents of Account,
answired ! Ao frdeditadinr Assragbsit will lie for reat reecived by
sne who pretends a title; for in such cases an Account will lie.
YWherever the pluintiff may have an Account an fededifatar will e 7
These precedents were deemed conclusive in Howard o Wood 8
{1675}, but Lord Scroges remarked: * If this were now an original
cage, woe are aereed il would by no means He”  Asspmpsit soon
ecams concorrent with Trover, where the goods had been sold.?

1 Apon. Combe 447,

2 Brlp's Casc [uBag), Palm. 363 ; Dewbery oo Chapmen (18pg), Mol 35; Anoo.
{108}, Comb. 447.

% Helmes 2. MR, 6 Mod, 161, Helk 385, 5. ¢ Sze, also, Dakely 2 Warren (1720, =
Bla. ¢eb, x Burn w010, 5 O Auor,, I Stry, g0y,

- 4 Tuttenbom g, Badingfield (rzpz), Dal. gg, 3 Lean, 24, Ows-q5,83, -0 Accardingly,
an aittonnt Of the profls of A bort cannot be obiRined in cqomity todlay except 23 o
incident te an Bnjunetion. & 2 Lev, 101,

¢ Woendrard =, Aaton, 2 Mod. o5, T Arris v Stukely, & Mod, z0c.

9 2 Show. 23, 2 Lev. 248, Freem. 4¢3, 478, T. Juney, 120, & 2.3 Jeool o 43len f1703),
I Salk, 273 I_amm&a' Dwotell {1708k 2 Lil, Ray. 1nfi, Fhillipa o '1hl:|mpﬁl:rn, Fugng,
was overruled in Hirching ¢ Camphbell, = W, Bl Sz7,
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Finally, under the influcoece of Lord Mansfield, the action was zo
much encouraged that it hecams almost the waiversal remedy
where a defendant had recsived money which heo was * obliged by
the ties of natural justice and equity to refund.”?

But ope 15 olten bound by those same ties of jostice and eqaity
to pay for an unjust entichment enjeyed at the expense of another,
although no mooey has heen received. The quasi-coantractual
liability t0 make restitution is the same in reason, whether, for
example, on¢ who has converied another's goads furps them into
mofiey o consuwimes them. Nor is auy distinction drawe, in gen-
cral, between the two cases. In both of them the claim for the
amount of the unjust entichment would be provable in the banlk-
ruptcy of the wrong-doer as an equitable debt,? and would survive
against his representatived  WWevertheless, the value of the goods
consmed was never recoverabls in fedehitatny Assanprit,. Thers
was a certain plavsibility in the fiction by which money acquired
as the froit of miscondoct was trealed as monsy received to ke
use of the party wronged. Bus the dillerence belween a sals and
a tort was too radical to permit the use of Assumpsit for goods
sald and delfrared where the defendant had wrongfully consumed
the plaintfi’s chattols,

The same difficulfy was nat felt in regard ta the quasi-eantractual
claim for the walue of services rendered. The averment, in the
count in Assumpsit, of an indebiedness for work and labor was
proved, even though the worlt was dowe by the plaintiff or his
servants under the compolsion of the defepdant,. Accordingly, a
defendant, who cnticed away Ehe plaintiff's apprentics zad em-
pleyed him as a mariner, was charged in this form of action for
the value of the apprentice’s services!

By similar reasoning, Assompsit for use and occupaton would
be admissible for the benefit yeceived from 2 wrongful occupation
of the plaintifl’s land, Bul this count, [t special reasons coimeacied
with Lhe rature of rent, was not allowed vpog a qua.si-cmli‘ract.ﬁ

In Assampsit for money paid tis plaintiff must make out a
payment at the defendant’s request.  This circumstance prevented

e —

1 Maores o MaeFeclmm, 2 Burl. 1005, 1013,

2 Fx g Adams, § Ch Div. So7, S1g.

¥ Phillips e Homfray, 24 Ch, Div 230, .
4 Lighdy 0. Clouston, I Taunk, 712, Sce, alen, Gray ». M0l Ry & M. 420.

8 Bt gea Mayor o, Sanders, 3 B & Ad. 411,
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for a long time the use of this connt in the case of guasi-contracts.
Towards the ead of the [ast centory, iowever, the diticulty was
oveproms by the convenient fiction thai the law would Imply 2
reqnest whendver the plaintiff paid, vnder legal compulsion, what
the defendant was legally compellable to pay.t!

The main outlines of the history of Assumpsit have now been
indicated. In its origin an action of tort, it was scon franstormed
Into an action of contracl, becowing attcrwards a remedy where
there was neithet tors nor confrget.  Based at first only upon an
express promise, it was afterwards supported upon an implied
promise, and cven upar a Actitions promise. Introduced as a
special manifestatinn of the action oo the caze, It snon acqoired
the dignity of a distinet form of acton, which superseded Debt,
became codcurrent with Account, with Case upon z bailment, a
warranty, and kills of cxchange, and competed with Equity in the
case of the veentially equitable quasi-contracks growing out of the
principle of unjust enrichment, Sorely it would be hard to Gud a
better illustration of €he flexdbility and power of sel-development
of the Common Law,

F. B, Autes.
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